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Administrative Materials for SIP submittal dated: November 2016 
Startup, Shutdown and Malfunction (SSM) Rule 


 
1. A formal letter of submittal from the Governor or his designee, requesting EPA 


approval of the plan or revision thereof (hereafter “the plan”). 
 
The cover letter transmitting this proposed plan is the formal letter of submission. 


  
2. Evidence that the State has adopted the plan in the State code or body of 


regulations; or issued the permit, order, consent agreement (hereafter “document”) 
in final form.  That evidence shall include the date of adoption or final issuance as 
well as the effective date of the plan, if different from the adoption/issuance date. 
 
  The State promulgated revisions/additions to the following Georgia Rules: 
 


• Rule 391-3-1-.02(2)(a)11., “Startup and Shutdown Emissions for SIP-
Approved Rules,” is being added to address process equipment and air 
pollution control equipment limitations by including the option of 
complying with alternative work practice standards during periods of 
startup and shutdown. 


 
• Rule 391-3-1-.02(2)(a)12., “Malfunction Emissions,” is being added to 


allow compliance with source-specific alternative work practice standards 
during periods of malfunctions. 


 
3. Evidence that the State has the necessary legal authority under State law to adopt 


and implement the plan. 
 
The Georgia Air Quality Act, Article 1: Air Quality (O.C.G.A. 12-9, et. seq.) 
provides the necessary legal authority under State law to adopt and implement the 
Georgia Rules for Air Quality Control.  The Act, in its entirety, is located at 
http://www.lexis-nexis.com/hottopics/gacode/ under Title 12, Chapter 9, Article 1. 


  
4. A copy of the actual regulation, or document submitted for approval and 


incorporation by reference into the plan, including indication of the changes made 
to the existing approved plan, where applicable.  The submittal shall be a copy of 
the official State regulation/ document signed, stamped, dated by the appropriate 
State official indicating that it is fully enforceable by the State.  The effective date 
of the regulation/document shall, whenever possible, be indicated in the document 
itself. 
 
Enclosed is a copy of the affected plan for approval and incorporation into the 
State Implementation Plan. 


  



http://www.lexis-nexis.com/hottopics/gacode/
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5. Evidence that the State followed all of the procedural requirements of the State’s 


laws and Constitution in conducting and completing the adoption/issuance of the 
plan and compilation of public comments and the State’s response thereto. 
 
Enclosed as evidence that Georgia followed the procedural requirements in 
adopting this plan is a Certificate of Public Hearing and a memorandum dated 
November 14, 2016, from Karen Hays to the Director of the Environmental 
Protection Division. These documents provide evidence that a public notice was 
issued, a public hearing was held, and that comments were received. 


  
6. Evidence that public notice was given of the proposed change consistent with 


procedures approved by EPA, including the date of publication of such notice and 
Certification that public hearings(s) were held in accordance with the information 
provided in the public notice and the State's laws and constitution, if applicable. 
 
Enclosed is a copy of the Notice of Public Hearing and the Certificate of Public 
Hearing. 


 
 


November 2016 
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Technical Support for SIP Submittal dated:  November 2016 
Startup, Shutdown and Malfunction (SSM) Rule 


 
1. Identification of all regulated pollutants affected by the plan. 


 
The plan revisions cover all regulated pollutants. 
  


2. Identification of the locations of affected sources including the EPA 
attainment/non-attainment designation of the locations and the status of the 
attainment plan for the affected areas(s). 
 
The Air rules are applicable statewide. 


  
3. Quantification of the changes in plan allowable emissions from the affected 


sources; estimates of changes in current actual emissions from affected sources or, 
where appropriate, quantification of changes in actual emissions from affected 
sources through calculations of the differences between certain baseline levels and 
allowable emissions anticipated as a result of the revision. 
 
There are no anticipated changes in emissions based on the revisions to these rules. 


  
4. The State’s demonstration that the national ambient air quality standards, 


prevention of significant deterioration increments, reasonable further progress 
demonstration, and visibility, as applicable, are protected if the plan is approved 
and implemented.  For all requests to redesignate an area to attainment for a 
national primary ambient air quality standard, under section 107 of the Act, a 
revision must be submitted to provide for the maintenance of the national primary 
ambient air quality standards for at least 10 years as required by section 175A of 
the Act. 
 
The NAAQS, PSD increments, RFP demonstration and visibility will be protected if 
this revision is approved and implemented. 


  
5. Modeling information required to support the proposed revision, including input 


data, output data, models used, justification of model selections, ambient 
monitoring data used, meteorological data used, justification for use of offsite data 
(where used), modes of models used, assumptions, and other information relevant 
to the determination of adequacy of the modeling analysis. 
 
No modeling was performed. 


  
6. Evidence, where necessary, that emission limitations are based on continuous 


emission reduction technology. 
 
Not applicable.   
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7. Evidence that the plan contains emission limitations, work practice standards and 


recordkeeping/reporting requirements, where necessary, to ensure emission levels. 
 
The regulations contain specific emission limitations, work practice standards, and 
record keeping and reporting requirements to ensure compliance with SIP 
requirements.   
 


8. Compliance/enforcement strategies, including how compliance will be determined 
in practice. 
 
Enforcement will be carried out as described in the Monitoring and Enforcement 
Section of the Air Planning Agreement. 


  
9. Special economic and technological justifications required by any applicable EPA 


policies, or an explanation of why such justifications are not necessary. 
 
No special economic or technological justifications are required for this proposed 
plan. 
 
 


November 2016 































   
Richard E. Dunn, Director 
 
Air Protection Branch 
4244 International Parkway 
Suite 120 
Atlanta, Georgia 30354 
404-363-7000 
 
 


 
 
 
 


 
 
November 14, 2016 
 
 
M E M O R A N D U M 
 
To: Richard E. Dunn, Director 
 Environmental Protection Division 
 
From: Karen Hays, Chief 
 Air Protection Branch 
 
Subject: Responses to SIP-Related Comments Received Regarding Georgia’s Rules for Air 


Quality Control Pertaining to Startup, Shutdown and Malfunction (SSM) Provisions 
 
 
On July 1, 2016, EPD issued a public notice requesting comments on the proposed revisions to 
Georgia’s State Implementation Plan related to the following subparagraphs from Georgia Rules 
for Air Quality Control, Chapter 391-3-1.  The proposed changes included: 
 


• Rule 391-3-1-.02(2)(a)7., “Excess Emissions,” is being renamed “Startup, Shutdown, 
and Malfunction Emissions” and amended to comply with EPA’s Startup, Shutdown 
and Malfunction (SSM) SIP Call, while addressing process equipment and air pollution 
control equipment limitations by including the option of complying with alternative work 
practice standards during periods of startup and shutdown.  Rules 391-3-1-.02(2)(a)7.(i) 
and 391-3-1-.02(2)(a)7.(ii) will be submitted as a SIP revision to EPA. 


 
• Rule 391-3-1-.02(2)(a)9., “Startup, Shutdown, and Malfunction Emissions for 


Certain Rules,” describes requirements for minimizing excess emissions during periods 
of Startup, Shutdown and Malfunction (SSM) for certain Georgia Rules and retains the 
language of the Excess Emission Rule. 


 
• Rule 391-3-1-.02(2)(a)11., “Malfunction Emissions,” is being added to allow 


compliance with source-specific alternative work practice standards during periods of 
malfunctions.  Rules 391-3-1-.02(2)(a)11.(i) and 391-3-1-.02(2)(a)11.(ii) will be 
submitted as a SIP revision to EPA. 


 
Please note that the subparagraphs in the final rule and SIP submittal were renumbered as a result 
of one of EPA’s specific comments.  Also, the name of Rule 391-3-1-.02(2)(a)7., “Excess 
Emissions,” is unchanged in the final rule and SIP submittal.  
 







Responses to Comments Memo 
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A public hearing was held at 1:00 p.m. on August 3, 2016, in the EPD Training Center located at 
4244 International Parkway, Suite 116, Atlanta, Georgia 30354. No oral comments were 
received during the public hearing.  Written comments concerning the SIP were received from 
the U.S. EPA on August 1 and from the Sierra Club, Environmental Integrity Project, Greenlaw, 
and Southern Environmental Law Center as part of a joint letter on August 5.  EPA submitted 
additional comments on September 30, 2016.  A summary of the SIP related comments received 
and EPD’s responses are attached. 
 
Also, additional public comments were submitted regarding Georgia’s Rules for Air Quality 
Control pertaining to the Startup, Shutdown and Malfunction (SSM) provisions.  These 
comments were addressed in DNR Board packages dated August 18, 2016 and October 13, 2016.  
Copies of these DNR Board packages with the EPD response to comments are attached. 
 
KH:EM 
 
Attachment: Responses to Comments 







SIP Related Comments 
 


Responses to Comments Received on the Proposed SIP Revisions Related to the Startup, 
Shutdown and Malfunction Provisions in Georgia Rules for Air Quality Control, 


 Chapter 391-3-1 
 
 
On July 1, 2016, the Georgia Environmental Protection Division (EPD) issued a public notice 
requesting comments on the proposed revisions to Georgia’s State Implementation Plan.  The 
proposed SIP revisions include updates to the Startup, Shutdown and Malfunction provisions in 
the Georgia Rules for Air Quality Control, Chapter 391-3-1.  No comments were received during 
the public hearing on August 3, 2016. Written comments were received from the U.S. EPA on 
August 1, and the Sierra Club, Environmental Integrity Project, Greenlaw, and Southern 
Environmental Law Center (as part of a joint letter) on August 5.  EPA submitted additional 
comments on September 30, 2016.  These comments are summarized below and are followed by 
EPD’s responses thereto. 
 
 
 


Written Comments Submitted by Sierra Club/EIP/Greenlaw/SELC 
 


 
Comment:  Voiding Language in the Proposed SIP Revision Would Inappropriately 
Modify Georgia’s SIP without Required EPA Approval or Public Participation. A valid SIP 
revision may only be adopted after public notice and comment, and must be approved by EPA. 
However, the Proposed SIP Revision includes provisions that would void these SSM standards in 
the event that the SSM SIP Call is found invalid or unconstitutional or stayed by a court or if the 
rule is “[w]ithdrawn, repealed, revoked, or otherwise rendered of no force and effect by the 
United States Environmental Protection Agency, Congress, or Presidential Executive Order.” 
Earlier this year, EPA took final action disapproving a substantially similar voiding clause that 
EPD had proposed regarding permitting requirements for greenhouse gas requirements. Further, 
EPD’s voiding language applies if the SSM SIP Call is declared “invalid” by a court. That term 
is vague and ambiguous and, as worded, could potentially allow for rescission of the Georgia 
SSM provisions if the DC Circuit or Supreme Court were to find fault with the SSM SIP Call but 
merely remanded the rule back to EPA to correct any problems, rather than vacating the rule. In 
such circumstances, the SSM SIP Call would presumably still be in effect. 
 
EPD Response:  The rescission language in the proposed state rule is not being proposed for 
adoption into Georgia’s SIP.  It is state-only enforceable. 
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Written Comments Submitted by the U.S. EPA, Region 4 
 
 


I. EPA Specific Comments 
 
Comment Number 1:  Proposed provision 391-2-1-.02(2)(a)7.(ii)(I)IV.B. provides that, during 
periods of startup and shutdown, sources subject to any of the SIP emission limitations identified 
in paragraph 391-3-1-.02(2)a7.(ii), may choose to comply with alternative work practice 
standards (A) through (M), as applicable, for fuel burning sources and pollution control devices 
installed to meet applicable emission limitations. These standards do not appear to reflect 
consideration of the seven specific criteria the EPA recommends for developing alternative 
emission limitations that apply during startup and shutdown. See Final SIP Call Rule, 80 FR 
33840, 33980/2 (June 12, 2015). Specific concerns the EPA has with this provision include: 


 
a. These requirements seem to have been developed without consideration of whether 


sources are capable of complying with otherwise applicable numeric pollutant 
emission limits. The EPA does not recommend establishing alternative emission 
limitations for sources that are capable of meeting their existing emission limitations 
at all times. 


 
b. These requirements have not been tailored for specific sources or source categories. 


Control requirements that apply during startup and shutdown must be clearly stated as 
components of the emission limitation and must meet the applicable level of control 
required for the type of SIP provision (e.g., be reasonably available control 
technology for sources located in nonattainment areas). A generically applicable 
requirement to operate control equipment to the maximum extent possible is not a 
component of an emission limitation for a specific source category. The EPA 
recommends that, in order to be approvable (i.e., meet Clean Air Act (CAA) 
requirements), alternative requirements applicable to a source during startup and 
shutdown should be narrowly tailored and take into account considerations such as 
the technological limitations of the specific source category and the control 
technology that is feasible during startup and shutdown. 


 
EPD Response: 
1a. EPA guidance provided in the SSM SIP Call is non-binding; however, EPD did consider 
such guidance in the proposed provisions.  Sources that are capable of complying with the 
numeric emission limit at all times have the option of complying with the numeric emission limit 
at all times in order to avoid the additional burden of complying with the work practice standards 
option. 
 
1b. The General Work Practice Standards Part 2 (A) through (M) in 391-3-1-
.02(2)(a)7.(ii)(I)IV.B.1 do consider technological limitations of the control technology (e. g., 
SCR controls are not feasible to operate until temperature is reached). EPD used EPA’s own 


                                                      
1 391-3-1-.02(2)(a)7.(ii)(I)IV.B. was moved to 391-3-1-.02(2)(a)11.(ii)(I)IV.B in the final version of the Rule. 
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work practice standards for the Boiler MACT (40 CFR 63 Subpart DDDDD) and other 
regulations in developing our standards. For example, EPA’s own Boiler MACT requires startup 
on clean fuels, and requires some control devices to be operated “as expediently as possible” 
after fuel switching.  Georgia also requires that sources maintain documentation regarding such 
limitations as fire codes, and manufacturer’s instructions. EPA, in the SSM SIP Call, suggests 
that agencies look to EPA’s recent work practice standards – EPD did so. 
 
Comment Number 2:  Related to the comment above, the EPA notes that many of the listed 
General Work Practice Standards in 391-3-1-.02(2)(a)7.(ii)(I)IV.B. appear to contain exempt 
periods, presumably due to technological limitations of the control equipment. Some of the 
standards also require operation “as specified by the manufacturer,” which makes these standards 
difficult or impractical to enforce and may also result in exempt periods. For example, for units 
using baghouses, no emission limitation would apply whenever “the inlet gas temperature is 
below the dew point or the manufacturer’s recommended minimum operating temperature.” As 
discussed in the Final SIP Call notice, in accordance with the CAA, some emission limitation 
must apply at all times. Examples of potential alternative emission limitations that may be 
applied include use of additional emission controls, use of cleaner burning fuels, and 
establishment of higher numerical emission limits. (Note that establishment of higher numerical 
emission limits that are reasonable, appropriate and practically enforceable likely would not be 
considered SIP backsliding under CAA sections 193 and 110(l) if the alternative emissions limit 
is added to the SIP at the same time that the exemption from existing SIP emission limitations is 
removed.) 
 
EPD Response:  EPA’s comment seems to contradict EPA comment 1b.  Based on EPA’s 
comment 1b, EPA understands that air pollution control equipment may have technological 
limitations when operational conditions make it impossible, unsafe, or infeasible to operate.  
EPD addressed EPA’s concern that a standard “must apply at all times” by requiring all sources 
opting for the General Work Practice Standards Part 2 (A) through (M) to comply with General 
Work Practice Standard Part 1 in 391-3-1-.02(2)(a)7.(ii)(I)IV.A.2 at all times.  Part 1 contains 
requirements to follow protocols to ensure worker and citizen safety, and requires air pollution 
controls to be operated as expeditiously as possible. Regarding EPA’s comments that higher 
numeric limits can be developed, Georgia determined that in the short timeframe given to 
respond to the SSM SIP Call, development of such limits was unachievable. Furthermore, the 
work practice standard option results in enforceable standards, while numeric limits during 
startup and shutdown are extremely difficult to enforce due to the technological limitations of 
stack testing during such periods. Georgia notes that EPA has promulgated  work practice 
standards, not numeric limits, to address startup and shutdown emissions in recently revised 
NESHAP and NSPS. 
 
Comment Number 3:  Proposed Rule 391-3-1-.02(2)(a)7.(ii)(I)(V) (Similar Process Equipment 
Alternative Work Practice Standards Option) provides that in lieu of the General Work Practice 
Standards option the owner or operator of a source may follow the startup and shutdown work 
practice standards in federal rules included in 40 CFR Part 60 or 40 CFR Part 63, provided that 


                                                      
2 391-3-1-.02(2)(a)7.(ii)(I)IV.A. was moved to 391-3-1-.02(2)(a)11.(ii)(I)IV.A in the final version of the Rule. 
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the rule contains specific work practice standards for startup and shutdown periods. The 
provision also notes that those federal rules are adopted by Georgia as 391-3-1-.02(8) and (9). 
 
While the EPA has recommended that certain federal rules may provide good examples of 
approaches for appropriate and feasible alternative emission limitations for states to apply during 
startup and shutdown in a SIP provision (in particular those federal rules that have been revised 
or newly promulgated since 2008), the SIP must be clear as to what the applicable limitations are 
for each source at all times. Therefore, this provision should specify which sources or source 
categories will comply with the startup/shutdown procedures contained in federal rules and 
which provisions from those federal rules are applicable. The State should also not automatically 
assume that emission limitation requirements in recent new emissions standards for hazardous air 
pollutants (NESHAP) and new source performance standards (NSPS) are appropriate for all 
sources regulated by the SIP. The universe of sources regulated under the federal NSPS and 
NESHAP programs is not identical to the universe of sources regulated by states for purposes of 
the national ambient air quality standards (NAAQS). Moreover, the pollutants regulated under 
the NESHAP (i.e., hazardous air pollutants) are in many cases different than those that would be 
regulated for purposes of attaining and maintaining the NAAQS, protecting prevention of 
significant deterioration (PSD) increments, improving visibility and meeting other CAA 
requirements. See Final SSM SIP Call Rule, 80 FR at 33916/2-3. The EPA also recommends 
giving consideration to the seven specific criteria as appropriate considerations for developing 
emission limitations in SIP provisions that apply during startup and shutdown. See id. at 
33980/2. 
 
To adopt federal rule SSM provisions into the SIP, the EPA suggests that a state’s rule include in 
the SIP provision the relevant language from the federal rule that serves as the applicable 
limitation during startup/shutdown. Alternatively, the SIP could include reference to the specific 
applicable provisions. For example, the rule might provide that steam generating units subject to 
Georgia Rule 391-3-1-.02(2)(b) and (d) shall, during periods of startup and shutdown, comply 
with the applicable work practice standards specified in Table 3 to 40 CFR 63 Subpart UUUUU. 
Such provision should also specify the version of the CFR (i.e., the “as of” date). 
 
EPD Response:  The proposed rule makes it clear which sources may choose to comply with 
specific federal work practice standards.  From a practical perspective, developing different work 
practice standards for multiple pollutants may result in non-compliance if those work practice 
standards are inconsistent and therefore cannot be implemented during the same time periods.  
EPD sees some benefit to EPA’s suggestion to add specific work practice standards language 
from a MACT or NSPS to the rule.  However, given that EPA will continue to develop work 
practice standards in future years, the burden of adding such work practice standards or “as of” 
date language to the Georgia SIP would be onerous; such burden would outweigh any benefit, 
because the proposed language, including the incorporation by reference of federal rules in 391-
3-1-.02(8) and (9), provides the same legally and practically enforceable limitation. 
 
Comment Number 4:  Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)(VI) provides that in lieu of 
options (ii)(I)IV. or (ii)(I)V. above, the owner or operator of a source may comply with a source-
specific alternative work practice standard for startup and shutdown periods that has been 
incorporated into a federally enforceable permit. The EPA notes, however, that emission limits 
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that are specified only in a permit are not in the SIP unless and until they are submitted for 
approval into the SIP. For example, unless the permit (or its contents) is approved into the SIP, 
the emission reductions attributable to those limits that are only in the permit cannot be counted 
towards attainment plan requirements (e.g., reasonable further progress). The fact that the EPA 
approved the permitting program itself does not mean that EPA has approved the actual content 
of each permit or made it an approved part of the SIP. See Final SSM SIP Call Rule, 80 FR at 
33915/3 and 33922/3. 
 
In the context of emission limits contained in a state’s implementation plan, the EPA views the 
approach of establishing alternative emission limitations through a permit as a form of 
“director’s discretion” problem addressed in the SSM SIP Call because it would allow the state 
to create alternatives to SIP emission limits without complying with the CAA’s SIP revision 
requirements. Among other things, a permit-based approach to establishing an alternative 
emission limitation (that does not involve submitting the permit requirement to the EPA for 
inclusion in the SIP) eliminates the EPA’s role in reviewing and approving SIP emission 
limitations to ensure that they are “enforceable” as required by CAA section 110(a)(2)(A) (i.e., 
that they are sufficiently specific regarding the source’s obligations and include adequate 
monitoring, recordkeeping, and reporting requirements). Accordingly, a permitting process 
cannot be used to create alternatives to SIP emission limitations for sources during startup and 
shutdown in lieu of a SIP revision. 
 
A state may elect to use the permit development process as a means to evaluate and establish 
alternative emission limits for startup and shutdown for a specific source, but then submit that 
information to support a source-specific SIP revision. The State may be able to use the permit 
development process at the same time with the development of the SIP revision for efficiency. 
Alternative emission limitations established in this way would have to meet the necessary level 
of stringency for both purposes and be legally and practically enforceable. 
 
EPD Response:  Georgia EPD’s proposed rule for case-by-case work practice standards 
provides both EPA and the public an opportunity for input prior to inclusion of a standard in a 
federally enforceable permit.  See 391-3-1-.02(2)(a)7.(ii)(I)VI.F.3  In accordance with Georgia’s 
definition of “federally enforceable”, and in accordance with 40 CFR Part 70 and Part 52.21 
(PSD), EPA is provided access to each draft permit for their review.  Georgia has a history of 
working with EPA on their comments to reach a satisfactory solution for all parties. This 
provision would NOT result in a form of “director’s discretion” because such case-by-case 
standards are reviewed by EPA.  Moreover, EPA retains the right to object to any Title V permit 
requirement in accordance with Part 70, and has in fact done so recently, requiring revisions of 
several permits to address EPA concerns. Therefore, EPA’s concerns about “director’s 
discretion” are not warranted. 
 
EPA’s suggestion that each case by case work practice standard must be approved into the SIP is 
unrealistic. The current EPA backlog of Georgia SIP submittals goes back many years already; 
such backlog would be compounded if EPA attempts to review case-by-case work practice 


                                                      
3 391-3-1-.02(2)(a)7.(ii)(I)VI.F. was moved to 391-3-1-.02(2)(a)11.(ii)(I)VI.F in the final Rule. 
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standard permit conditions using the SIP process.  Furthermore, EPD’s approach is the same as 
the approach EPA advocates in their Comment Number 7. 
 
Comment Number 5:  Proposed rule 391-3-1-.02(2)(a)9., titled “Startup, Shutdown and 
Malfunction Emissions for Certain Rules,” provides that upon EPA’s approval of Georgia’s SSM 
SIP Call submittal, “the provisions of this paragraph 9. shall apply to all sources subject to 
emission limitations and standards in 391-3-1-.02(2)(zz), (ggg), (iii), (ppp), (qqq), (sss), (uuu), 
and (www).”  Note that the EPA did not comment on this provision in the previous draft rule 
because the draft indicated Georgia did not intend to include it in the final SIP submission. 
Although this provision appears to be directed at rules that are not part of the approved SIP, the 
EPA would have concerns with approving it because it includes language that prompted the SIP 
Call. 
 
EPD Response:  EPA is correct that this proposed rule (now renumbered as paragraph 13.) only 
applies to non-SIP approved rules and thus will not be part of the SIP submittal. 
 
Comment Number 6:  Proposed rule 391-3-1-.02(2)(a)11., titled “Malfunction Emissions,” 
would be a new provision for addressing excess emissions during malfunction events. However, 
proposed rule 391-3-1-.02(2)(a)7., titled “Startup, Shutdown, and Malfunction Emissions,” also 
makes references to excess emissions during malfunction events, and thus appears to be 
conflicting and/or redundant. Please clarify whether EPD’s intent is to remove the malfunction 
references from proposed rule 391-3-1-.02(2)(a)7. 
 
Moreover, the EPA notes that the SIP must require sources to comply with applicable emissions 
limitations, which may include alternative emission limitations approved into the SIP for certain 
periods of operation. The alternative to comply with a “source specific malfunction work 
practice standard permit condition” does not appear to be approvable because the proposed rule 
does not require that such alternatives be approved into the SIP (and likewise does not specify 
that such alternative emission limitations are not effective for federal law or SIP purposes until 
they are approved by the EPA as part of the SIP). Thus, as discussed above, a permitting process 
cannot be used to create alternatives to SIP emission limitations unless such alternative 
limitations are incorporated into the SIP (and do not become effective until incorporated into the 
SIP). 
 
The EPA further notes that it may not be feasible for the State to develop approvable alternative 
emission limitations that are specifically applicable to malfunctions. As the EPA explained in the 
final SSM SIP Call, a malfunction is unpredictable as to the timing of the start of the malfunction 
event, its duration, and its exact nature. The effect of a malfunction on emissions is therefore 
unpredictable and variable, making the development of an alternative emission limitation for 
malfunctions problematic. There may be rare instances in which certain types of malfunctions at 
certain types of sources are foreseeable and foreseen and thus are an expected mode of source 
operation. In such circumstances, the EPA believes that sources should be expected to meet the 
otherwise applicable emission limitation in order to encourage sources to be properly designed, 
maintained and operated in order to prevent or minimize any such malfunctions. To the extent 
that a given type of malfunction is so foreseeable and foreseen that the state considers it a normal 
mode of operation that is appropriate for a specifically designed alternative emission limitation, 
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then such alternative should be developed in accordance with the recommended criteria for 
alternative emission limitations. See Final SSM SIP Call Rule, 80 FR at 3397.9/2-3. 
 
EPD Response:  See EPD’s response to Comment Number 4. 
 
Comment Number 7:  Proposed rule 391-3-1-.02(2)(a)7.(ii) states “This paragraph 7.(ii) also 
applies to emission limitations established in accordance with the new source review requirements 
in 391-3-1-.02(7)(b) and/or 391-3-1-.03(8) that do not expressly address startup and shutdown 
emissions.” Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)I.B. provides that compliance with those 
emission limitations may be achieved by one of the alternative work practice standards during 
startup and shutdown. In addition to the other concerns noted, the EPA is concerned that the 
alternative compliance options for startup and shutdown would be available for limits established 
for a source through the State’s new source review (NSR) program without ensuring compliance 
with that program. A fully approvable SIP emission limitation, including periods of startup and 
shutdown, must meet all substantive requirements of the CAA applicable to such a SIP 
provision. For purposes of nonattainment NSR and PSD permitting, any alternative emission 
limit applicable to startup and shutdown periods must constitute the “lowest achievable 
emissions rate” (for nonattainment NSR) or must reflect the use of “best available control 
technology” (for PSD). To satisfy CAA requirements, such alternative emission limits must be 
established on a source-specific basis through the PSD and nonattainment NSR permitting 
process, not in a static rule. 
 
EPD Response:  The proposed rule only applies when the existing BACT provisions do not 
address startup and shutdown.  BACT limits developed today address startup and shutdown 
emissions.  However, some BACT limits may be 20 years old, and do not explicitly address 
periods of startup or shutdown.  EPD’s approach fills in that gap so that a standard applies at all 
times.  Georgia’s proposed rule provides EPA opportunity to review every proposed work 
practice standard; EPA could comment or object to any case-by-case work practice plan that they 
feel does not meet “BACT”. 
 
 
II. EPA General Comments  
 
Comment Number 1:  The prehearing submittal appears to include all of the current state-
adopted provisions of rule 391-3-1-.02(2). The EPA notes that some portions of this rule as 
shown in the submittal have not yet been approved by the EPA. The prehearing submittal 
requests comment only on the revisions to subparagraphs 391-3-1-.02(2)(a)7., 391-3-1-
.02(2)(a)9. and 391-3-1-.02(2)(a)11. Therefore, the EPA’s comments on this prehearing 
submittal are limited to these specific subparagraphs and should not be construed as comment on 
the other subparagraphs, some of which appear to contain state-adopted revisions. 
 
The EPA also notes that the prehearing submittal shows the strike-through text (i.e., existing text 
being revised) of subparagraph 391-3-1-.02(2)(a)9. to be only “[reserved],” whereas the current 
EPA-approved version of this subparagraph still includes a provision titled “Kraft Pulp Mill TRS 
Compliance Schedules.” 
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EPD Response:  The proposed rule has been re-numbered, leaving paragraph 7. intact but no 
longer applies upon approval of the SIP submittal.  Paragraph 9. will be untouched, the proposed 
rule will be moved to new paragraphs 391-3-1-.02(2)(a)11., and 12. 
 
Comment Number 2:  Proposed rules 391-3-1-.02(2)(a)7.(iii) and 391-3-1-.02(2)(a)11(iii) 
include automatic rescission language which would provide that if the SSM SIP call is somehow 
invalidated or withdrawn in the future, such action will render paragraphs 391-3-1-.02(2)(a)7.(ii) 
and 391-3-1-.02(2)(a)11(i) and (ii) void. Based upon the public hearing notice, the EPA 
understands that Georgia does not intend to request approval of rules 391-3-1-.02(2)(a)7.(iii) and 
391-3-1-.02(2)(a)11.(iii) into the State’s implementation plan. 
 
EPD Response:  EPA’s understanding is correct – the rescission language will not be part of the 
SIP submittal. 
 
Comment Number 3:  Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)I. provides that “[c]ompliance 
with the emission limitations and standards identified in paragraph 391-3-1-.02(2)(a)7.(ii) shall 
be achieved by either Option A. or B. below:” Use of the term “option” is also used in the later 
provisions  regarding alternative work practice standards. To reduce possible confusion, the EPA 
recommends striking the phrase “Option A. or B. below” from the text of provision 391-3-1-
.02(2)(a)7.(ii)(I)I (i.e., so the provision would state: “Compliance with the emission limitations 
and standards identified in paragraph 391-3-1-.02(2)(a)7.(ii) shall be achieved by either:).” 
 
EPD Response:  The statement is clear as written. 
 
Comment Number 4:  Proposed rule 391-3-1-.02(2)(a)7.(ii)(III)A. requires the owner or 
operator of a source that chooses to comply with alternative work practice standards for startup 
and shutdown to maintain documentation regarding the details of such events. While these 
generic requirements are not emission limitations, the EPA agrees they are important and 
necessary documentation requirements. 
 
EPD Response:  EPD agrees with EPA’s statement regarding the documentation requirements in 
proposed rule 391-3-1-.02(2)(a)7.(ii)(III)A.4 
 
Comment Number 5:  Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)IV(A) (General Work Practice 
Standard Part 1) contains generic regulatory requirements to operate in a manner consistent with 
good air pollution control practice for minimizing emissions and to operate air pollution control 
devices to the maximum extent practicable, considering process and control device limitations 
and safety constraints. While these “general duty” requirements cannot alone be alternative 
emission limitations for startup and shutdown, the EPA agrees they are appropriate SIP 
requirements to impose upon sources. The EPA recommends making the requirements of this 
paragraph apply to all sources, not just those using option (ii)(I)IV. 
 


                                                      
4 391-3-1-.02(2)(a)7.(ii)(III)A. was moved to 391-3-1-.02(2)(a)11.(ii)(III)A in the final Rule. 
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EPD Response:  EPD agrees with EPA’s statement that the work practice standards in proposed 
rule 391-3-1-.02(2)(a)7.(ii)(I)IV(A) (now paragraph 11.) are appropriate SIP requirements.  
Some portions of the general work practice standards already apply to all sources per 391-3-1-
.02(2)(a)10. 
 
Comment Number 6:  Proposed rule 391-3-1-.02(2)(a)7.(ii)(I)III.A.(B) requires the owner or 
operator to document which option ((ii)(IV), (ii)(V), or (ii)(VI)) is followed during each period 
of startup and shutdown. Please note that the State should ensure that the requirements applicable 
to a source are established up front, before a startup or shutdown event occurs. 
 
EPD Response:  EPD agrees that such a proposed compliance option must be selected and 
implemented proactively, not after the fact. 
 
 
III. Additional EPA Comments 
 
EPA’s Key Comment:  Proposed provision 391-3-1-.02(2)(a)11.(iii) and  391-3-1-
.02(2)(a)12.(iii) include automatic rescission language which would provide that if the SSM SIP 
call is somehow invalidated or withdrawn in the future, such action will render as void proposed 
provisions 391-3-1-.02(2)(a)11.(ii), 391-3-1-.02(2)(a)12.(i), and 391-3-1-.02(2)(a)12.(ii). 
 
The EPA is concerned that any future automatic change to the SIP that occur as a result of this 
automatic rescission clause may not provide the public with reasonable notice and may not be 
consistent with the EPA’s interpretation of the effect of the triggering action (e.g., the extent of 
an administrative or judicial stay). For example, under Georgia’s proposed rule language, it is 
unclear if (and how) the automatic rescission would be triggered if a court were to partially stay 
or partially vacate the EPA’s SSM SIP call.  Likewise, it is unclear whether a court decision that 
remands the EPA’s rule without vacatur would nonetheless constitute a finding that the EPA’s 
rule is invalid, thereby triggering Georgia’s automatic rescission clause. 
 
The EPA may be able to approve rescission clauses which make it clear that there would be no 
automatic change to the SIP until the EPA publishes notice in the Federal Register of  how the 
triggering action, such as a court decision, impacts the federal rules (e.g. by vacating specific 
language) and what the resulting SIP change would be.  Alternatively, the State may choose to 
adopt a rescission clause that applies for state purposes only and is not submitted for the EPA’s 
approval. 
 
EPD Response:  The rescission language in the proposed state rule is not being proposed for 
adoption into Georgia’s SIP.  It is state-only enforceable. 
 
EPA’s General Comment:  The EPA noted that the August 31, 2016 proposal was very similar 
to the July 1, 2016 proposal, notwithstanding renumbering and a change to the automatic 
rescission clause.  EPA chose to resubmit their original comments. 
 
EPD Response:  All comments submitted for the August 31, 2016 proposal have been addressed 
above. 
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EPD Note Regarding Comments and EPD Responses 
 
Georgia EPD does not agree with several of EPA’s interpretations and statements; however, EPD 
chooses not to address those at this time.  EPD does not waive the right to challenge these 
statements. 
 
 
 







































Georgia Environmental Protection Division  
Air Protection Branch 


4244 International Parkway •••• Suite 120 •••• Atlanta •••• Georgia 30354 


 404/363-7000 • Fax: 404/363-7100 


August 11, 2016  
 
M E M O R A N D U M 
 
To: Richard E. Dunn, Director 
 Environmental Protection Division 
 
From: Karen Hays, Chief 
 Air Protection Branch 
 
Subject: Responses to Comments Received  
 During the Public Comment Period (July 5 – August 5, 2016)   
 Proposed Amendments to the Rules for Air Quality Control, Chapter 391-3-1 


pertaining to Startup, Shutdown and Malfunction Emissions 
 


 
On July 1, 2016, EPD issued a public notice requesting comments on the proposed 
amendments to the Georgia Rules for Air Quality Control, Chapter 391-3-1 pertaining to Startup, 
Shutdown and Malfunction Emissions.  The proposed changes included the following 
subparagraphs of Rule 391-3-1-.02: 
 


• Rule 391-3-1-.02(2)(a)7., “Excess Emissions,” is being renamed “Startup, 
Shutdown, and Malfunction Emissions” and amended to comply with EPA’s Startup, 
Shutdown and Malfunction (SSM) SIP Call, while addressing process equipment and air 
pollution control equipment limitations by including the option of complying with 
alternative work practice standards during periods of startup and shutdown.   


 
• Rule 391-3-1-.02(2)(a)9., “Startup, Shutdown, and Malfunction Emissions for 


Certain Rules,” describes requirements for minimizing excess emissions during periods 
of startup, shutdown and malfunction for certain Georgia Rules and retains the language 
of the Excess Emission Rule. 


 
• Rule 391-3-1-.02(2)(a)11., “Malfunction Emissions,” is being added to allow 


compliance with source-specific alternative work practice standards during periods of 
malfunctions.  Rules 391-3-1-.02(2)(a)11.(i) and 391-3-1-.02(2)(a)11.(ii) will be submitted 
as a SIP revision to EPA. 


 
A public hearing was held at 1:00 p.m. on August 3, 2016, in the EPD Training Center located at 
4244 International Parkway, Suite 116, Atlanta, Georgia 30354. No oral comments were 
received during the public hearing.  EPD received seven sets of written comments during the 
public comment period that ended August 5, 2016 from a regulated utility, a private citizen, four 
environmental organizations (one joint submittal) and four trade associations.  A summary of the 
comments received and EPD’s responses are attached.  Revisions of the proposed 
amendments are appropriate in response to comments received.  
 
The Division will solicit public input and hold another public hearing, and expects to present the 
proposed amendments to the DNR Board for consideration at the October 2016 meeting. 
 
KH:EC 
Attachment: Responses to Comments 







Responses to Comments Received on the Proposed Amendments to the Rules for Air 
Quality Control, Chapter 391-3-1 pertaining to Startup, Shutdown and Malfunction 


Emissions 
July 5, 2016 through August 5, 2016 


 
 
On July 5, 2016, the Georgia Environmental Protection Division (EPD) issued a public notice 
requesting comments on Georgia’s proposed amendments to the Rules for Air Quality Control, 
Chapter 391-3-1 pertaining to Startup, Shutdown and Malfunction (SSM) Emissions.  No 
comments were received during the public hearing on August 3, 2016.  Written comments were 
received from a regulated utility, a private citizen, four environmental organizations and four 
trade associations.  These comments are summarized and followed by EPD’s responses below.   
 
 
Comment:  The commenter did not agree with the Proposed Rule and questioned whether the 
Proposed Rule is written for the citizens of Georgia or for the industry of Georgia, noting the 
Proposed Rule should be for the environment, air quality and the State of Georgia.   
 


EPD Response:  EPD agrees with the commenter that Georgia’s Air Quality Rules 
should protect the environment; no specific changes were requested or made. 


 
Comment:  Because EPD’s primary consideration should be protection of public health in strict 
compliance with the Clean Air Act (CAA) and the Georgia Air Quality Control Act, the best 
approach in responding to the SSM SIP Call is for EPD to simply remove the illegal SSM 
exemption from the Georgia State Implementation Plan (SIP).   
 


EPD Response:  EPD considered all options provided by the U.S. Environmental 
Protection Agency (EPA) in the SSM SIP Call and determined that development of 
optional alternative work practice standards was the best path forward for Georgia.   


 
Comment:  EPD fails to demonstrate that its proposed reliance on alternative work practice 
standards is appropriate.     
  


EPD Response:  The SSM SIP Call requires Georgia to remove or amend existing 
paragraph 391-3-1-.02(2)(a)(7), as it applies to regulations adopted into the SIP.  It does 
not preclude the development of alternative emission limitations, including work 
practices.   


 
Comment:  In developing alternative SSM requirements, EPD failed to consider the seven 
criteria specified by EPA.   Additionally, EPD failed to tailor its proposed regulations to specific 
sources or source categories, but instead applies a blanket set of alternative work practice 
standards to all sources indiscriminately.   
 


EPD Response:  EPD did consider the seven criteria recommended by EPA in their 
non-binding guidance to the extent that it was reasonable for sources subject to Georgia 
emission limits.  EPD also considered the technical limitations and safety of emissions 
control devices and sources in developing the general work practice standards (A) 
through (M). 
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Comment:  Work practice standards are not appropriate for periods of malfunction.   
 


EPD Response:  The SSM SIP Call does not prohibit states from developing alternative 
work practice standards that apply during malfunction events.    


 
Comment:  The proposed SIP revision fails to include continuous emissions limitations. Any 
final rule must include emissions limitations that apply at all times.   
 
EPD’s proposal in 391-3-1-.02(2)(a)7(ii)(IV)(B) to allow all sources to choose from the list of 
“clean” fuels from Table 3 to Subpart DDDDD of 40 CFR Part 63 (the federal rule governing 
hazardous air pollutants from industrial, commercial and institutional boilers and process 
heaters) would allow sources such as power plants to burn fuels such as “fuel oil-soaked rags,” 
“paper,” “cardboard,” and biomass during startup and shutdown.  
 
EPD only requires that baghouses be operated in keeping with certain manufacturer 
specifications and protocols and within certain temperature and pressure ranges. EPD should 
require baghouses to be operated at all times of source operation. 
 


EPD Response:  The proposed general work practice standards (IV.A. and IV.B.) apply 
at all times.  Part 1 (IV.A.) applies for all sources, and Part 2 (IV.B.) applies for any 
source that burns fuel.   Using EPA’s own approach to developing startup and shutdown 
work practice standards in federal new source performance standards (NSPS) and 
national emissions standards for hazardous air pollutants (NESHAP), EPD considered 
the technical limitations of sources and pollution control devices in developing the 
proposed standards.   


 
Comment:  The proposed SIP revision fails to require reporting to ensure compliance.   
  


EPD Response:  EPA’s SSM SIP Call does not require that the state include additional 
reporting requirements in the SIP revision.   


 
Comment:  The proposed SIP revision is vague and excludes definitions for key terms. Without 
clear definitions and time restrictions for “startup” and “shutdown,” for instance, a source could 
conceivably claim to be operating in startup or shutdown mode (and thus exempt from normal 
SIP emissions limits) all the way up to full load.   
  


EPD Response:  The SSM SIP Call was narrowly focused on emissions limitations 
applying at all times, and specifically for Georgia addressing paragraph 7 “Excess 
Emissions.”   EPA’s SSM SIP Call does not require that EPD amend its definitions.   
 


Comment:  The clean fuels requirement of the general alternative work practice standards 
option is without practical regulatory meaning.  The proposed clean fuels requirement is also 
vague to the point of being unenforceable. 
  


EPD Response:  The proposed general work practice standard referred to in this 
comment is similar to the work practice standards used by EPA in the federal rule 
governing hazardous air pollutants from industrial, commercial and institutional boilers 
and process heaters (in Subpart DDDDD of 40 CFR Part 63). 
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Comment:  The alternative work practice standards option for similar process equipment 
inappropriately allows sources to pick and choose which federal standards to follow.  EPD’s 
proposal does not clarify whether sources that choose work practices from 40 CFR Part 60 or 
63 will also be bound by the relevant federal rule’s definitions of startup and shutdown.  
 


EPD Response:  The proposed rule specifies which sources may use which EPA 
approved NESHAP or NSPS work practice standard.   


 
Comment:  Any source-specific work practice alternative should be used only as a last resort 
and must be incorporated into the SIP.   
 


EPD Response:  Georgia’s proposed rule for case-by-case work practice standards 
would provide both EPA and the public input in accordance with Georgia’s definition of 
“federally enforceable”, and 40 CFR Part 70 and Part 52.21 (PSD).   


 
Comment:  EPD fails to demonstrate that the proposed SIP revision will not violate NAAQS or 
PSD increments.   
 


EPD Response:  Georgia EPD provided data to EPA during the SSM SIP Call proposal 
comment period that verified that SSM events do not contribute significantly to air quality 
problems in Georgia.   


 
Comment:  EPD inappropriately applies the updated SIP revision to NSR Limits.  EPD must 
follow all of the process requirements for each individual NSR permit, including notice and 
comment reopening of the permits and best available control technology (“BACT”) and lowest 
achievable control technology (“LAER”) review. 
 


EPD Response:  EPD is not changing BACT emission limits for all PSD-subject 
facilities.  The proposed change is narrowly structured to only affect those BACT 
emission limits that failed to address startup, shutdown, and malfunction (SSM) during 
original development.  The proposed rule clearly defines the expectations during SSM 
periods, and adds an element of enforceability for the units that are not required to 
operate continuous emissions monitors.    


 
Comment (Multiple commenters):  The proposed work practice standards are appropriate, 
reflect continuous alternative emission limitations, and are well-suited for regulating emission 
resulting from SSM.  Commenter also supports EPD's proposed compliance requirements for 
facilities implementing revised SSM provisions through federally enforceable operating permits 
and maintaining records for a period of five years demonstrating compliance with applicable 
requirements. Federally enforceable permits are the appropriate mechanism for implementing 
SSM requirements because they are subject to public review and comment and have been used 
successfully for decades to implement compliance requirements including those that require 
source-specific plans, such as Compliance Assurance Monitoring and NESHAP SSM, 
Operation & Maintenance, and Performance Evaluation Plans. 
 


EPD Response:  EPD agrees. 
 
Comment:  EPD should allow certain general work practice standards for malfunctions.  
Commenter encourages EPD to revise the compliance alternatives proposed in section 391-3-1-
.02(2)(a)11.(ii) to address malfunction emissions by also including the general work practice 
standards provided in proposed section 391-3-1-.02(2)(a)7.(ii)(IV)A. and the specific fuel-
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burning and air pollution control devices work practice standards detailed in proposed section 
391-3-1-.02(2)(a)7.(ii)(IV)B.(A) through (M).   
 


EPD Response:  Malfunctions are not predictable in timing, duration, nature, or intensity 
and not a good match for the general work practice standards option provided for 
Startup and Shutdown events.   


 
Comment (multiple commenters):  EPD should replace “during” with “resulting from” in 
applicability provisions of the proposed rule.  This focus on causation is appropriate, given the 
current SSM rule's requirements for employing best operational practices and operating air 
pollution control equipment to minimize emissions.  Implementation of the revised SSM 
provisions in this manner would be consistent with EPD's prior implementation and promote 
clarity for determining compliance with applicable standards. 
 


EPD Response:  EPD agrees and has changed the wording from “during” to “resulting 
from” to address these comments. 


 
Comment (multiple commenters):  EPD should adjust the rule numbering and not modify the 
current section 391-3-1-.02(2)(a)7 language.  Section 391-3-1-.02(2)(a)7.of EPD's current rules 
is part of the EPA-approved Georgia SIP. To avoid confusion, EPD should retain the current 
rule language in section (2)(a)7. and renumber all revised or new provisions so they are in 
different numbered sections. 
 


EPD Response:  EPD agrees that current paragraph 7. shall be retained, but later 
paragraphs may supersede paragraph 7, depending on the SIP revisions being 
approved by EPA, or the SSM SIP Call being vacated by the courts.  New text in draft 
paragraph 7. is moved to a new paragraph 11., non-SIP SSM provisions in draft 
paragraph 9. are moved to new paragraph 13., and malfunction provisions of draft 
paragraph 11. are moved to new paragraph 12. 


 
Comment (multiple commenters):  EPD needs to clarify the relationship between this 
proposed rule and existing PSD/NSR permits.   
 


EPD Response:  EPD agrees that the alternative work practice standards may apply to 
PSD and NAA NSR limits, provided that the limits and prescribed compliance 
methodology do not already address startup and shutdown periods.   The language has 
been modified.   


 
Comment (multiple commenters): Control device considerations while using “clean fuels” 
during startup and shutdown should be clarified in each affected item.  Each specific alternative 
work practice standard proposed for baghouses, ESPs, scrubbers and sorbent injection 
systems should reference condition IV.B. (H) for further clarification of the requirements during 
startup and shutdown when burning clean fuels only.  
 


EPD Response:  EPD agrees that PM, SO2, and acid gas controls are not required to 
operate in startup and shutdown mode while burning natural gas, propane, or distillate 
oil.  Work practice standards for baghouses, cyclones, ESP’s, scrubbers, and sorbent 
injection systems have been revised to cross reference the operation exemption during 
the firing of certain fuels as already specified in paragraph (H) of General Work Practice 
Standard Part 2. 
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Comment (multiple commenters): Sorbent injection system alternative work practice 
standards should allow parameter monitoring.  The sorbent injection system alternative work 
practice standard must consider that alternate monitoring parameters may be necessary for 
determining when to initiate sorbent injection. 


 
EPD Response:  EPD agrees that direct measurement is not the only way to determine 
adequate minimum exhaust duct velocity, and has revised paragraph (L) to allow for 
direct measurement or use alternative operating parameters. 


 
Comment:  Commenter expressed support for EPD’s approach of general work practice 
standards for startup and shutdown and adoption of source-specific work practice standard 
options for both startup/shutdown as well as malfunction events that can be implemented via 
permit; EPD’s decision to maintain the status quo until EPA approves the new rule; “automatic 
rescission clause” that would trigger in the event the SSM SIP Call is overturned in the courts or 
by a new EPA administration.   
 


EPD Response:  No response needed. 
 
Comment:  A complete overhaul of Georgia EPD’s current rule is unnecessary. Commenter 
believes that the current rule 391-3-1-.02(2)(a)7. could be easily converted into a work practice 
standard with minimal revisions, far short of what EPD has proposed in this rulemaking.   
 


EPD Response:  EPD’s goal has been to develop revised rules addressing emissions 
that occur as a result of SSM events that are reasonable, and approvable by EPA.   
While EPA’s guidance may be non-binding, we have given deference to EPA’s guidance 
when appropriate.   EPD has attempted to address stakeholder concerns while meeting 
the demands of EPA’s SSM SIP call with this draft rule and draft SIP revision. 


 
Comment:   Commenter suggests that EPD make the following revision to subparagraph 
(ii)(IV)IV. of paragraph 11.: 
 


Failure to implement or follow the source specific malfunction work practice 
standard during a malfunction shall be a violation of the Georgia Rules for Air 
Quality Control (391-3-1-.03(2)(g)).” 


 
EPD Response:  EPD agrees and has made the suggested change. 


 
 
Comment:  EPD should consider clarifying the automatic rescission clauses. 
The commenter recommends that EPD revise them to read as follows:   
 


“If federal legislation, a federal court, or a subsequent final agency action renders 
the EPA’s SSM SIP Call unenforceable in whole or in part, this rule shall become 
void to the same extent.” 


 
EPD Response:  The proposed language is sufficient. 


 
 
 











Memorandum 


Board of Natural Resources 


October 13, 2016  


A-2 


 


 


� Proposed amendments to the Rules for Air Quality Control   A-13 


 showing deletions with strikeouts and additions with underlines; and 


� A proposed resolution for adopting the amendments to the rules.  A-24 


 


I recommend adoption of the proposed amendments as presented. 


 


 


RED:TH 


 


Attachments 
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A-3 
 


SYNOPSIS OF 


 PROPOSED AMENDMENTS TO THE RULES OF THE 


DEPARTMENT OF NATURAL RESOURCES 


ENVIRONMENTAL PROTECTION DIVISION 


AIR QUALITY CONTROL, CHAPTER 391-3-1 


 


Rule 391-3-1-.02(2), “Emission Limitations and Standards,” is amended to read as follows: 


 


Subparagraph 391-3-1-.02(2)(a)11., “Startup and Shutdown Emissions for SIP-Approved 


Rules,” is being added.  


 


Purpose: This Rule addresses process equipment and air pollution control 


equipment limitations by including the option of complying with 


alternative work practice standards during periods of startup and 


shutdown. 


 


Main Features: Owners and operators of sources that cannot comply with the numeric 


emission limitations during periods of startup and shutdown may comply 


with alternative work practice standards.  Rule 391-3-1-.02(2)(a)11. 


applies in lieu of the Excess Emissions Rule (Rule 391-3-1-.02(2)(a)7.) 


upon EPA approval into the State Implementation Plan (SIP).  Rule 391-3-


1-.02(2)(a)11. also includes rescission language if the states’ legal 


challenge to the U.S. Environmental Protection Agency’s (EPA) Startup, 


Shutdown and Malfunction (SSM) SIP Call is successful. 


 


Subparagraph 391-3-1-.02(2)(a)12., “Malfunction Emissions,” is being added. 


 


Purpose: This Rule allows compliance with source-specific alternative work 


practice standards during periods of malfunctions. 


 


Main Features: Owners and operators of sources that cannot comply with the numeric 


emission limitations during periods of malfunction may choose to propose 


source-specific alternative work practice standards. Rule 391-3-1-


.02(2)(a)12. applies in lieu of the Excess Emissions Rule (Rule 391-3-1-


.02(2)(a)7.) upon EPA approval into the SIP.  Rule 391-3-1-.02(2)(a)12. 


also includes rescission language if the states’ legal challenge to the SSM 


SIP Call is successful. 


 


Subparagraph 391-3-1-.02(2)(a)13., “Startup, Shutdown, and Malfunction Emissions for 


Certain Rules,” is being added. 


 


Purpose: This Rule retains the language of the Excess Emission Rule.  It describes 


requirements for minimizing excess emissions during periods of startup, 


shutdown and malfunction (SSM) for rules not adopted into the SIP. 
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A-4 
 


Main Features: Emissions in excess of the standard resulting from SSM events are 


allowed, under certain conditions, if appropriate actions are taken to 


minimize emissions. 
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A-5 
 


STATEMENT OF RATIONALE 


Rules for Air Quality Control 


 


 


Subparagraph 391-3-1-.02(2)(a)11. – Startup and Shutdown Emissions for SIP-Approved 


Rules. 


 


The purpose for adding this rule is to respond to the U.S. Environmental Protection Agency’s 


(EPA) Startup, Shutdown and Malfunction (SSM) SIP Call, while acknowledging and addressing 


process equipment and air pollution control equipment limitations during periods of startup and 


shutdown.  The basis of this rule is to provide options to comply with alternative work practices 


during periods of startup and shutdown. 


 


Subparagraph 391-3-1-.02(2)(a)12. – Malfunction Emissions. 
 


The purpose for adding this rule is to respond to EPA’s SSM SIP Call, while acknowledging and 


addressing process equipment and air pollution control equipment limitations during periods of 


malfunction.  The basis of this rule is to provide for the development of site-specific alternative 


work practices that apply during periods of malfunction. 


 


Subparagraph 391-3-1-.02(2)(a)13. – Startup, Shutdown, and Malfunction Emissions for 


Certain Rules. 
 


The purpose for adding this rule is to minimize excess emissions during periods of startup, 


shutdown and malfunction for rules not adopted into the SIP.  The basis of this rule is to ensure 


that sources operate in a manner that minimizes emissions during startup, shutdown and 


malfunction events. 


 


These revisions are in no way any more restrictive than the federal requirements and do not incur 


any additional costs to the regulated industry or public. 
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DEPARTMENT OF NATURAL RESOURCES 


ENVIRONMENTAL PROTECTION DIVISION 


 


NOTICE OF PUBLIC HEARING AND PROPOSED AMENDMENTS 


TO GEORGIA’S RULES FOR AIR QUALITY CONTROL 


CHAPTER 391-3-1 
 


 


TO ALL INTERESTED PERSONS AND PARTIES: 


 


Notice is hereby given that, pursuant to the authority set forth below, the Environmental 


Protection Division (hereinafter, “EPD”) of the Georgia Department of Natural Resources 


proposes Amendments to Georgia’s Rules for Air Quality Control, Chapter 391-3-1 (hereinafter, 


“the proposed Air Rule Amendments”). The Director of EPD certifies that the revisions to rule 


391-3-1-.02 are required to comply with the Environmental Protection Agency’s call (section 


110(k)(5) of the Federal Clean Air Act) for Georgia to submit a SIP Revision to correct 


provisions inconsistent with section 302(k) of the Federal Clean Air Act (CAA).  The proposed 


Air Rule Amendments are described below: 


 


Rule 391-3-1-.02(2)(a)11., “Startup and Shutdown Emissions for SIP-Approved Rules,” is 


being added to address process equipment and air pollution control equipment limitations by 


including the option of complying with alternative work practice standards during periods of 


startup and shutdown.  


 


Rule 391-3-1-.02(2)(a)12., “Malfunction Emissions,” is being added to allow compliance with 


source-specific alternative work practice standards during periods of malfunctions.  


 


Rule 391-3-1-.02(2)(a)13., “Startup, Shutdown, and Malfunction Emissions for Certain 


Rules,” is being added to retain the language of the Excess Emission Rule.  It describes 


requirements for minimizing excess emissions during periods of startup, shutdown and 


malfunction (SSM) for Rules not adopted into the SIP. 


 


This notice, together with an exact copy of the proposed Air Rule Amendments, a synopsis, and 


a statement of rationale of the rule revisions, is being provided to all persons who have requested 


in writing that they be placed on a notification list. These documents may be viewed at 


https://epd.georgia.gov/chapter-391-3-1-air-quality-control or during normal business hours of 


8:00 a.m. to 4:30 p.m. at the Georgia Environmental Protection Division, Air Protection Branch, 


4244 International Parkway, Suite 120, Atlanta, Georgia 30354. Copies may also be requested by 


contacting James Boylan, 404-363-7014 or Elisabeth Munsey, 404-363-7131 at the Air 


Protection Branch or the Environmental Protection Division Director’s Office at 1-888-373-


5947. 


 


To provide the public an opportunity to comment upon and provide input into the proposed Air 


Rule Amendments, a public hearing will be held at 1:00 p.m. on October 3, 2016, in the EPD 


Training Center located at 4244 International Parkway, Suite 116, Atlanta, Georgia 30354. At 


the hearing, anyone may present data, make a statement, comment, or offer a viewpoint or 


argument either orally or in writing. Oral statements should be concise.  Lengthy statements or 


statements of a considerable technical or economic nature, as well as previously-recorded 
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messages, must be submitted in writing for the official record.  


 


Written comments are welcomed. To insure their inclusion in EPD's package for the Board of 


Natural Resources, written comments should be received by close of business on October 4, 


2016. Written comments may be emailed to EPDComments@dnr.state.ga.us or sent via regular 


mail addressed to: Branch Chief, Air Protection Branch, 4244 International Parkway, Suite 120, 


Atlanta, Georgia, 30354. 


 


The proposed Air Rule Amendments will be considered for adoption by the Board of Natural 


Resources at its meeting at 9:00 a.m. on October 26, 2016, in the DNR Board Room located at 2 


Martin Luther King, Jr. Drive, Suite 1252, East Tower, Atlanta, Georgia 30334. The meeting is 


open to the public. 


 


The proposed Air Rule Amendments are proposed for adoption pursuant to authority contained 


in Georgia Air Quality Act (O.C.G.A. Section 12-9-1 et. seq.). For further information, contact 


Elisabeth Munsey, 404-363-7131 at the Air Protection Branch. 
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Richard E. Dunn, Director 
 
Air Protection Branch 


4244 International Parkway 


Suite 120 


Atlanta, Georgia 30354 


404-363-7000 


  


October 6, 2016 


 


 


 


M E M O R A N D U M 


 


To:  Richard E. Dunn, Director 


  Environmental Protection Division 


 


From:  Karen Hays, Chief 


  Air Protection Branch 


 


Subject: Responses to Comments Received During the Public Comment Period Regarding 


Proposed Revisions to Air Quality Rules, Chapter 391-3-1 


 


 


On September 1, 2016, EPD issued a public notice requesting comments on  proposed revisions to the 


Georgia Rules for Air Quality, Chapter 391-3-1. The proposed changes included the following rules: 


 


• Rule 391-3-1-.02(2)(a)11., “Startup and Shutdown Emissions for SIP-Approved Rules,” is 


being added to address process equipment and air pollution control equipment limitations by 


including the option of complying with alternative work practice standards during periods of 


startup and shutdown. 


 


• Rule 391-3-1-.02(2)(a)12., “Malfunction Emissions,” is being added to allow compliance with 


source-specific alternative work practice standards during periods of malfunctions. 


 


• Rule 391-3-1-.02(2)(a)13., “Startup, Shutdown, and Malfunction Emissions for Certain 


Rules,” is being added to retain the language of the Excess Emission Rule.  It describes 


requirements for minimizing excess emissions during periods of startup, shutdown and 


malfunction (SSM) for Rules not adopted into the SIP. 


 


A public hearing was held at 1:00 p.m. on October 3, 2016, in the EPD Training Center located at 4244 


International Parkway, Suite 116, Atlanta, Georgia 30354. The public comment period ended October 4, 


2016. EPD received two sets of written comments during the public comment period that ended 


October 4, 2016 from environmental organizations including one joint submittal.   EPD’s responses are 


attached.   
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Responses to Comments Received on the Proposed Amendments to the Rules for Air Quality 


Control, Chapter 391-3-1 pertaining to Startup, Shutdown and Malfunction Emissions 


 


September 1, 2016 through October 4, 2016 


 


 


On September 1, 2016, the Georgia Environmental Protection Division (EPD) issued a public notice 


requesting comments on Georgia’s proposed amendments to the Rules for Air Quality Control, Chapter 


391-3-1 pertaining to Startup, Shutdown and Malfunction (SSM) Emissions.  No comments were 


received during the public hearing on October 3, 2016.  Two sets of written comments were received 


from environmental organizations.  These comments are summarized and followed by EPD’s responses 


below. 


 


Comment:  One commenter expressed concern about crafting a solution to an air release that occurred 


in the local community in 2014.  “Relaxing of the rules, proposed under Rule 391-3-1-.02(2), Emission 


Limitations and Standards – Startup, Shutdown and Malfunction Emissions, does not appear to further 


this goal [no impacts to health or the economic welfare of the community], but rather make it more 


likely.” 


 


EPD Response:  The revised rule is no less stringent than the existing rule and contains alternative 


standards that will provide straightforward and enforceable requirements that apply during periods of 


startup, shutdown, and malfunction. 


 


 


Comment:  The commenter expressed concern about “The language of the Proposed Rule 391-3-1-


.02(2)…” and its ambiguity, concerning the phrases “as expeditiously as possible” and the words, 


“impracticable” and “practicable”.  The commenter specifically suggested replacing the word “should” 


with “shall” in the following sentence, “The proposed alternative work practice standard shall require 


that the source is operated in a manner consistent with good practice for minimizing emissions through 


planning, design, and operating procedures.” 


 


EPD Response:  In the language cited, the word “should” appears in the source-specific alternative 


work practice standard option – subparagraph 11.(ii)(I)VI.  Any work practice standard developed under 


this option must be approved by EPD and vetted through a public and U.S. EPA comment period.  The 


phrasing was developed from EPA’s own wording of the seven criteria listed in the May 22, 2015 SSM 


SIP Call.  In addition, the phrasing “as expeditiously as possible” is also derived from EPA’s own 


wording in the federal Boiler MACT rules (40 CFR Part 63 Subpart DDDDD) startup and shutdown 


work practice standards.    


 


 


Comments (joint submittal):  The commenters state that “EPD has utterly ignored both our comments 


and those of EPA, producing a version of the Proposed SIP Revision that is functionally identical to the 


previous version. The minor changes that EPD did make to its proposal either have no functional effect 


or even further obscure already vague language…” The commenter restated their comments submitted 


during the initial comment period for this rulemaking.  The commenter also resubmitted their August 5, 


2016 comment letter. 
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EPD Response:  EPD considered and responded to all comments on the proposed amendments to 


Chapter 391-3-1 received during the initial comment period that closed on August 5, 2016, including 


those submitted by these commenters.  EPD’s responses to the comments are found in the August 11, 


2016 memorandum “Responses to Comments Received During the Public Comment Period (July 5 – 


August 5, 2016) Proposed Amendments to the Rules for Air Quality Control, Chapter 391-3-1 pertaining 


to Startup, Shutdown and Malfunction Emissions” (available online at 


http://epd.georgia.gov/sites/epd.georgia.gov/files/391-3-1%20SSM.pdf). Based on some of the 


comments received during the initial public comment period, EPD revised the proposed amendments, 


solicited public comment, and held another hearing. For all other comments submitted during the initial 


period that did not result in revisions of the proposed amendments, including those re-submittted by the 


commenter during this second public comment period, EPD’s position is unchanged.   
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Richard E. Dunn, Director 
 
Air Protection Branch 


4244 International Parkway 


Suite 120 


Atlanta, Georgia 30354 


404-363-7000 


 


 


 


October 6, 2016 


 


 


 


MEMORANDUM 


 


TO: Richard E. Dunn, Director 


 Environmental Protection Division 


 


FROM: Karen Hays, Chief 


 Air Protection Branch 


 


SUBJECT: Economic Impact of Proposed Amendments to Rules for Air Quality Control, Chapter 


391-3-1 


 


 


The Administrative Procedures Act requires that in the formation and adoption of any rules which will 


have an economic impact on businesses in the State, the agency reduce the economic impact of the Rule 


on small businesses which are independently owned and operated and are not dominant in their field and 


employ 100 employees or less.  The statute specifically requires that one or more of the following 


actions be implemented when it is legal and feasible in meeting the stated objectives of the statutes 


which are the basis of the proposed rule in reducing the economic impact.  These four actions are: 


 


a. Establishing different requirements or reporting requirements or timetables for small 


businesses; 


b. Clarifying, consolidating or simplifying the compliance and reporting requirements under the 


rules for small businesses; 


c. Establishing performance rather than design standards for small businesses; or 


d. Exempting small businesses from any or all requirements of the rules. 


 


The Georgia Environmental Protection Division (EPD) is proposing amendments to the Rules for Air 


Quality Control, Chapter 391-3-1 (Air Rules).  The proposed rule amendments include the following: 


 


Rule 391-3-1-.02(2)(a)11., “Startup and Shutdown Emissions for SIP-Approved Rules,” is being 


added to address process equipment and air pollution control equipment limitations by including the 


option of complying with alternative work practice standards during periods of startup and shutdown. 


 


Rule 391-3-1-.02(2)(a)12., “Malfunction Emissions,” is being added to allow compliance with source-


specific alternative work practice standards during periods of malfunctions. 
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Rule 391-3-1-.02(2)(a)13., “Startup, Shutdown, and Malfunction Emissions for Certain Rules,” is 


being added to retain the language of the Excess Emission Rule.  It describes requirements for 


minimizing excess emissions during periods of startup, shutdown and malfunction (SSM) for Rules not 


adopted into the SIP. 


 


In consideration of the four actions required in the State statute for the proposed changes to the Air 


Rules, we offer the following comments on the proposed rule amendments: 


 


1. Different compliance or reporting requirements for small businesses: 


This issue is not germane for the proposed rule changes. 


 


2. Consolidate and/or simplify compliance or reporting requirements for small businesses:  


This issue is not germane for the proposed rule changes. 


 


3. Performance rather than design standards for small businesses: 


This issue is not germane for the proposed rule changes. 


 


4. Exemptions for small businesses: 


This issue is not germane for the proposed rule changes. 


 


 


In addition, the Administrative Procedures Act requires that “...in the formulation and adoption of any 


rule, an agency shall choose an alternative that does not impose excessive regulatory costs on any 


regulated person or entity which costs could be reduced by a less expensive alternative that fully 


accomplishes the stated objectives of the statutes, the basis of the proposed rule.” 


 


The proposed rules are required to comply with federal requirements or are administrative in nature.  


Therefore they do not impose excessive regulatory costs on any regulated person or entity, which costs 


could be reduced by a less expensive alternative that fully accomplishes the stated objectives of the 


Georgia Air Quality Act.   
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PROPOSED AMENDMENTS TO THE RULES OF THE 


DEPARTMENT OF NATURAL RESOURCES 


ENVIRONMENTAL PROTECTION DIVISION 


AIR QUALITY CONTROL, CHAPTER 391-3-1 


 


 


The Rules of the Department of Natural Resources, Chapter 391-3-1, Air Quality Control are 


hereby amended, added to, repealed in part, revised, as hereinafter explicitly set forth in the 


attached amendments, additions, partial repeals, and revisions for specific rules, or such 


subdivisions thereof as may be indicated. 


 


[Note:  Underlined text is proposed to be added.  Lined-through text is proposed for 


deletion.] 


 


Rule 391-3-1-.02(2), “Emission Limitations and Standards,” is amended to read as follows: 


 


(2)  Emission Limitations and Standards. 


 


(a)  General Provisions. 


 


1.  No person owning, leasing or controlling the operation of any air contaminant sources shall 


willfully, negligently or through failure to provide necessary equipment or facilities or to take 


necessary precautions, cause, permit, or allow the emission from said air contamination source or 


sources of such quantities of air contaminants as will cause, or tend to cause, by themselves or in 


conjunction with other air contaminants a condition of air pollution in quantities or 


characteristics or of a duration which is injurious or which unreasonably interferes with the 


enjoyment of life or use of property in such area of the State as is affected thereby. Complying 


with any of the other paragraphs of these rules and regulations or any subparagraphs thereof, 


shall in no way exempt a person from this provision. 


 


2.  In cases where more than one paragraph of these regulations applies, the paragraph allowing 


the least emission of air contaminants to the atmosphere shall prevail. 


 


3.  Notwithstanding any other emission limitation or other requirement provided in the 


regulations, more stringent emission limitations or other requirements may be required of a 


facility as deemed necessary by the Director to: 


 


(i)  meet any existing Federal laws or regulations; or 


 


(ii)  safeguard the public health, safety and welfare of the people of the State of Georgia. 


 


4.  Notwithstanding any other requirement of this Chapter, in no event shall that part of a stack 


which came into existence after December 31, 1970, which exceeds good engineering practice 


stack height or any other dispersion technique, be taken into account for the purpose of 


determining the degree of emission limitations required for control of any pollutant for which 


there is an ambient air standard established under the Act of the Federal Act. The terms and 
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definitions of “dispersion techniques”, “good engineering practice (GEP)”, “nearby” and 


“excessive concentration” are those definitions found in 40 CFR 51.100(hh), (ii), (jj) and (kk) 


respectively. 


 


5.  If the Director finds, after notice and opportunity for public hearing that a particular instance 


of violation or noncompliance by a source, owner, or operator, with any emission limitation or 


standard or other requirement under the Act, is de minimis (as defined pursuant to 42 U.S.C. 


Section 7420 as amended) in nature, and duration, he may, as allowed by the Act and the Federal 


Act, exempt such source, owner or operator from the noncompliance penalties provided in 


Section 22 of the Act. 


 


6.  VOC Emission Standards, Exemptions, Area Designations, Compliance Schedules and 


Compliance Determinations. 


 


(i)  Exemptions and Area Designations. 


 


(I)  Sources located outside Cherokee, Clayton, Cobb, Coweta, DeKalb, Douglas, Fayette, 


Forsyth, Fulton, Gwinnett, Henry, Paulding, and Rockdale counties whose potential emissions of 


volatile organic compounds are not more than 100 tons per year shall not be subject to 


subparagraphs (u), (v), (x), (aa) through (ff) [inclusive], (hh), (kk), (ll), (nn), and (qq) of this 


paragraph 391-3-1-.02(2). 


 


(II)  Sources used exclusively for chemical or physical analysis or determination of product 


quality and commercial acceptance shall not be subject to subparagraphs (t) through (ff) 


[inclusive], (hh) through (nn) [inclusive], (qq), and (tt) of this paragraph 391-3-1-.02(2), 


provided: 


 


I.  The operation of the source is not an integral part of the production process; and provided; 


 


II. The emissions from the source do not exceed 800 pounds in any calendar month; and 


provided; 


 


III. The exemption from such source is approved in writing by the Director. 


 


(III)  Sources located within Cherokee, Clayton, Cobb, Coweta, DeKalb, Douglas, Fayette, 


Forsyth, Fulton, Gwinnett, Henry, Paulding, or Rockdale counties whose actual emissions of 


volatile organic compounds are less than 15 pounds per day shall not be subject to subparagraphs 


(u), (v), (x), (aa) through (ff) [inclusive], (kk), (ll), and (qq) of this paragraphs 391-3-1-.02(2). 


 


(IV)  Coatings, inks and other VOC-containing materials in use at sources of VOC emissions 


subject to any limitations or requirements of subparagraphs (t) through (aa) [inclusive], (ii), (jj), 


(mm), and (tt) of this paragraph 391-3-1-.02(2) shall not be subject to any requirements of such 


subparagraphs, provided the source’s total aggregate use of such materials is not in excess of 55 


gallons per year and such exemption is approved in writing by the Division. 
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(V)  Sources located within Barrow, Bartow, Carroll, Hall, Newton, Spalding, or Walton 


Counties whose actual emissions of volatile organic compounds are greater than or equal to 15 


pounds per day shall be subject to subparagraphs (u), (v), (x), (aa) through (ff) [inclusive], (hh), 


(kk), (ll), (nn), and (qq) of this paragraph 391-3-1-.02(2) effective January 1, 2015.  The 


requirements of this subparagraph (V) will no longer be applicable if the counties specified in 


this subparagraph (V) are re-designated to attainment for the 1997 National Ambient Air Quality 


Standard for ozone prior to January 1, 2015.  In the event the 1997 National Ambient Air Quality 


Standard for ozone is violated in these counties or the counties specified in subparagraph (III) 


above, the requirements of this subparagraph (V) will only be reinstated if the Director 


determines that the measure is necessary to meet the requirements of the contingency plan. 


 


(VI)  When determining applicability for a standard specified in this subparagraph 6.(i), only 


those emission sources that belong to the source category covered by each specific standard shall 


be included when compared against the applicability thresholds and provisions included in this 


subparagraph 6.(i). 


 


(ii)  Compliance Schedules. 


 


(I)  All sources of VOC emissions subject to any limitation or requirement of, or under, 


paragraph 391-3-1-.02(2) prior to the effective date of this amended Rule 391-3-1-.02, shall be in 


compliance or on an approved compliance schedule. 


 


(iii)  Compliance Determinations. 


 


(I)  Compliance determinations for coatings expressed as pounds of VOC per gallon of coating, 


excluding water, shall treat organic compounds that are not defined as VOCs as water for 


purposes of calculating the “excluding water” part of the coating composition. 


 


7.  Excess Emissions. 


 


(i)  Excess emissions resulting from startup, shutdown, malfunction of any source which occur 


though ordinary diligence is employed shall be allowed provided that (I) the best operational 


practices to minimize emissions are adhered to, and (II) all associated air pollution control 


equipment is operated in a manner consistent with good air pollution control practice for 


minimizing emissions and (III) the duration of excess emissions is minimized. 


 


(ii)  Excess emissions which are caused entirely or in part by poor maintenance, poor operation, 


or any other equipment or process failure which may reasonably be prevented during startup, 


shutdown or malfunction are prohibited and are violations of this Chapter (391-3-1). 


 


(iii)  The provisions of this paragraph 7. shall apply only to those sources which are not subject 


to any requirement under section (8) of this Rule (i.e. Rule 391-3-1-.02) or any requirement of 40 


CFR, Part 60, as amended concerning New Source Performance Standards. 


 


8.  Emissions Bubbles. 
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(i)  With respect to the emissions standards and limitations contained in this Chapter 391-3-1, as 


such requirements are applied to more than one process or piece of equipment at a source or 


sources, the Director may allow to the extent consistent with the Act and with the Federal Act 


under such conditions as he deems appropriate, emissions bubbles provided that: 


 


(I)  Such emissions bubbles will not interfere with the attainment and maintenance of ambient air 


quality standards as expeditiously as practical and does not result in any delay in compliance by 


any source beyond applicable deadline dates; and 


 


(II)  Such emissions bubbles are equivalent in pollution reduction, enforceability, and air quality 


impact to those individual process or equipment emission limits of State or federal requirements 


applicable at the time of the bubble; and 


 


(III)  Such emissions bubbles are consistent and in full compliance with the requirements of 40 


CFR 52.21 (PSD), 40 CFR 60 (New Source Performance Standards) and 40 CFR 61 


(NESHAPS); and 


 


(IV)  All modeling utilized in evaluating the air quality impact of emissions bubbles shall be 


done in accordance with modeling procedures acceptable to the Division. 


 


(ii)  Emissions bubbles involving different pollutants, types, temporary reductions, and increases 


of hazardous air pollutants are prohibited. 


 


(iii)  The affected source or facility which proposes the use of a bubble shall have the burden of 


demonstrating to the satisfaction of the Director, compliance with the requirements of this 


paragraph (2)(a)8. 


 


(iv)  For the purpose of this paragraph (2)(a)8. emissions bubbles let plants decrease pollution 


controls at one or more emission points in exchange for compensating increases in control at 


other emission points. 


 


9.  [reserved] 


 


10.  At all times, including periods of startup, shutdown, and malfunction, any person owning, 


leasing or controlling the operation of a stationary source shall maintain and operate such source, 


including associated air pollution control equipment, in a manner consistent with good air 


pollution control practice for minimizing emissions.  Determination of whether acceptable 


operating and maintenance procedures are being used will be based on any information available 


to the Division which may include, but is not limited to, monitoring results, observations of the 


opacity or other characteristic of emissions, review of operating and maintenance procedures or 


records, and inspection or surveillance of the source. 


 


11.  Startup and Shutdown Emissions for SIP-Approved Rules 
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(i)  Upon the effective date of EPA’s final approval of GA Rules Chapter 391-3-1-.02(2)(a)11. as 


published in the Federal Register, the provisions of subparagraph 11.(ii) apply in lieu of GA Rule 


Chapter 391-3-1-.02(2)(a)7. 


 


(ii)  The provisions of this subparagraph 11.(ii) shall apply to all sources subject to emission 


limitations and standards in 391-3-1-.02(2)(b), (c), (d), (e), (f), (g), (h), (i), (j), (k), (n), (p), (q), 


(r), (t), (u), (v), (w), (x), (y), (z), (aa), (bb), (cc), (dd), (ee), (ff), (gg), (hh), (ii), (jj), (kk), (ll), 


(mm), (nn), (oo), (pp), (qq), (rr), (ss), (tt), (uu), (vv), (yy), (ccc), (ddd), (eee), (fff), (hhh), (jjj), 


(kkk), (lll), (mmm), (nnn), (rrr), (vvv), (yyy), (zzz), (aaaa).  The provisions of this subparagraph 


11.(ii) shall also apply to emission limitations established in accordance with the new source 


review requirements in 391-3-1-.02(7)(b) and/or 391-3-1-.03(8) unless startup and shutdown 


emissions have already been specifically addressed via a federally enforceable permit. 


 


(I)  Compliance Options 


 


I.  Compliance with the emission limitations and standards identified in paragraph 391-3-1-


.02(2)(a)11.(ii) shall be achieved by either Option A or B below: 


 


A.  Complying with the applicable emission limitations and standards at all times, including 


startup and shutdown; or 


 


B.  Complying with the applicable emission limitations and standards for emissions resulting 


from normal operations, and complying with applicable alternative work practice standards in 


subparagraphs (I)III., and either (I)IV., (I)V., or (I)VI. to address emissions resulting from 


startup and/or shutdown. 


 


II.  Excessive emissions which are caused entirely or in part by poor maintenance, poor 


operation, or any other equipment or process failure which may reasonably be prevented during 


startup or shutdown are prohibited and are violations of this Chapter (391-3-1). 


 


III.  The owner or operator of a source that chooses to comply with alternative work practice 


standards for startup and shutdown shall maintain the following documentation for five years in a 


form suitable for inspection and submission to the Division.  Required monitoring data (during 


all periods of operation) and the following documentation shall be maintained: 


 


A.  Contemporaneous operating logs or other relevant evidence that document: 


 


(A)  The date, time and duration of each period of startup or shutdown where an alternative work 


practice standard was the method of compliance; 


 


(B)  Any actions taken during each period of startup and shutdown, including which option 


((ii)(I)IV., (ii)(I)V., or (ii)(I)VI.) is followed; and 


 


(C)  Manufacturer’s specifications and instructions, fire prevention protocols, and safety 


protocols relied upon to demonstrate compliance with any alternative work practice standard and 


records documenting implementation of such. 
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IV.  General Alternative Work Practice Standards Option.  Process equipment and air pollution 


control devices used for compliance with applicable rules in paragraph 391-3-1-.02(2)11.(ii), 


shall be operated in a manner consistent with good air pollution control practice for minimizing 


emissions as follows: 


 


A.  General Work Practice Standard Part 1 


Applicable air pollution control devices shall be started as expeditiously as possible, providing 


for process and control device limitations and providing for safety constraints for protection of 


personnel and equipment and fire prevention and safety protocols such as provided by Black 


Liquor Recovery Boiler Advisory Committee (BLRBAC) or National Fire Protection 


Association (NFPA) codes.  Documentation of such implementation of manufacturing 


specifications, fire protocols, and safety protocols shall be maintained, and; 


 


B.  General Work Practice Standard Part 2 


During startup and shutdown periods, the owner or operator of a source shall comply with 


alternative work practice standards (A) through (M) below, as applicable, for fuel burning 


sources and pollution control devices installed by the owner or operator to meet an emission 


limitation referenced in paragraph 391-3-1-.02(2)(a) 11.(ii), as applicable: 


 


(A)  Baghouses shall be operated, except as provided in (H) for fuel burning equipment, and 


except as specified by the manufacturer or as required by the fire prevention or safety protocols, 


unless the inlet gas temperature is below the dewpoint, outside the manufacturer’s recommended 


operating temperature range, or if the pressure differential across the baghouse exceeds the 


manufacturer’s recommended maximum pressure differential. 


 


(B)  Biofilters shall be operated, except as specified by the manufacturer or as required by the 


fire prevention or safety protocols. 


 


(C)  Carbon Adsorption Beds shall be operated, except as specified by the manufacturer or as 


required by the fire prevention or safety protocols. 


 


(D)  Condensers shall be operated, except as specified by the manufacturer or as required by fire 


prevention or safety protocols. 


 


(E)  Cyclones shall be operated, except as provided in (H) for fuel burning equipment, and 


except as specified by the manufacturer or as required by fire prevention or safety protocols. 


 


(F)  Electrostatic precipitators (ESP) shall be operated, except as provided in (H) for fuel burning 


equipment, and except as specified by the manufacturer or as required by fire prevention or 


safety protocols. 


 


(G)  Exhaust streams routed from one process to another process for thermal incineration, the 


control process shall be operated except as specified by the manufacturer or as required by fire 


prevention or safety protocols. 
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(H)  Fuel burning sources shall burn, during startup and shutdown periods, a “clean fuel” as 


listed in item 5b. of Table 3 to 40 CFR Part 63 Subpart DDDDD, or the cleanest fuel the unit is 


permitted to burn, as practicable.  Particulate matter, sulfur dioxide, and acid gas control 


equipment need not operate while associated fuel burning equipment is firing natural gas, 


propane, distillate oil, or combinations thereof exclusively during startup or shutdown. 


 


(I)  Selective catalytic reduction (SCR) shall be operated, except as specified by the 


manufacturer or as required by the fire prevention or safety protocols, if the catalyst inlet 


temperature is greater than 600°F, or as specified by manufacturer. 


 


(J)  Selective non-catalytic reduction (SNCR) shall be operated, except as specified by the 


manufacturer or as required by the fire prevention or safety protocols, when the reaction zone 


temperature is above 1600°F, or as specified by manufacturer. 


 


(K)  Scrubbers shall be operated, except as provided in (H) for fuel burning equipment, and 


except as specified by the manufacturer or as required by the fire prevention or safety protocols. 


 


(L)  Sorbent injection systems (e.g. carbon, zeolite, lime, trona etc.), shall be operated, except as 


provided in (H) for fuel burning equipment, and except as specified by the manufacturer or as 


required by the fire prevention or safety protocols, when the exhaust gas stream temperature at 


the point of injection is greater than 300°F and exhaust gas velocity at the injection point exceeds 


25 feet per second based on measurement or operating parameters. 


 


(M)  Thermal oxidizer devices (including, but not limited to, catalytic, regenerative, and 


recuperative systems) shall be operated, except as required by the manufacturer or in 


documented fire prevention or safety protocols. 


 


V.  Similar Process Equipment Alternative Work Practice Standards Option.  In lieu of following 


the General Alternative Work Practice Standards Option in paragraph (ii)(I)IV. above, the owner 


or operator of a source may follow the startup and shutdown work practice standards in Federal 


rules included in 40 CFR Part 60 or 40 CFR Part 63 that address compliance during startup and 


shutdown operations for subject equipment or equipment that would be subject to the Federal 


rule except for rule applicability exemptions (e.g. construction date), provided that the rule 


contains specific work practice standards for startup and shutdown periods.  These rules are 


adopted by Georgia as 391-3-1-.02(8) and (9).  For example, coal-fired utilities may use 40 CFR 


63 Subpart UUUUU (MATS rule) startup and shutdown work practice standard to comply with 


Georgia Rules 391-3-1-.02(2)(b) and (d). 


 


VI.  In lieu of following the startup and shutdown alternative work practices in subparagraphs 


(ii)(I)IV. or (ii)(I)V. above, the owner or operator of a source may comply with a source specific 


alternative work practice standard for startup and shutdown periods that has been incorporated 


into a federally enforceable operating permit.  Any application to incorporate such work practice 


standards shall include, at a minimum, the following considerations: 


 


A.  The request is specific to the source and control device, if applicable; 
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B.  Demonstration that compliance with the emissions limitation during startup or shutdown is 


infeasible, impracticable or unsafe; 


 


C.  The proposed alternative work practice standard is designed to minimize emissions during 


startup or shutdown periods, to the extent practicable; 


 


D.  The proposed alternative work practice standard should require that the source is operated in 


a manner consistent with good practice for minimizing emissions through planning, design, and 


operating procedures; and 


 


E.  The proposed alternative work practice standard includes provisions for monitoring and/or 


recordkeeping of the operator’s actions during startup and shutdown to ensure practical 


enforceability of the proposed work practices. 


 


F.  Such requests shall be made through the application for a permit, permit modification, or 


permit renewal pursuant to the permit application requirements in 391-3-1-.03. The public notice 


requirements specified in 391-3-1-.03(2)(i) shall be followed for all proposed alternative work 


practice standards in non-Title V permits. Public notice requirements specified in 391-3-1-


.03(10)(e)8. and 391-3-1-.03(10)(f)1. shall be followed for all proposed alternative work practice 


standards in Title V permits. 


 


(iii)  Paragraph 391-3-1-.02(2)(a)11.(ii) becomes void if the June 12, 2015 publication (80 FR 


33839) State Implementation Plans: Response to Petition for Rulemaking; Restatement and 


Update of EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP 


Calls to Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, 


and Malfunction is: 


 


(I)  Declared or adjudged to be invalid or unconstitutional or stayed by the United States Court of 


Appeals for the Eleventh Circuit, the District of Columbia Circuit, or the United States Supreme 


Court; or 


 


(II)  Withdrawn, repealed, revoked, or otherwise rendered of no force and effect by the United 


States Environmental Protection Agency, Congress, or Presidential Executive Order.  


 


12.  Malfunction Emissions 


 


(i)  Upon the effective date of EPA’s final approval of GA Rule Chapter 391-3-1-.02(2)(a)12.(i) 


and (ii) as published in the Federal Register, the provisions of this paragraph 12. shall apply in 


lieu of paragraph 7. to all sources subject to emission limitations and standards in 391-3-1-


.02(2)(b), (c), (d), (e), (f), (g), (h), (i), (j), (k), (n), (p), (q), (r), (t), (u), (v), (w), (x), (y), (z), (aa), 


(bb), (cc), (dd), (ee), (ff), (gg), (hh), (ii), (jj), (kk), (ll), (mm), (nn), (oo), (pp), (qq), (rr), (ss), (tt), 


(uu), (vv), (yy), (ccc), (ddd), (eee), (fff), (hhh), (jjj), (kkk), (lll), (mmm), (nnn), (rrr), (vvv), 


(yyy), (zzz), (aaaa). This paragraph 12. also applies to emission limitations established in 


accordance with the new source review requirements in 391-3-1-.02(7)(b) and/or 391-3-1-.03(8) 


unless malfunction emissions have already been specifically addressed via a federally 


enforceable permit. 
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(ii)  Compliance Options 


 


(I)  Compliance with the emission limitations and standards identified in paragraph 391-3-1-


.02(2)(a)12.(i) shall be achieved by either: 


 


I.  Complying with the applicable emission limitations and standards at all times, including 


periods of malfunction or 


 


II.  Complying with the applicable emission limitations and standards for emissions resulting 


from normal operation, and complying with a source specific malfunction work practice standard 


approved into a federally enforceable air quality operating permit to address emissions resulting 


from malfunction. 


 


(II)  Excessive emissions which are caused entirely or in part by poor maintenance, poor 


operation, or any other equipment or process failure which may reasonably be prevented during 


malfunction are prohibited and are violations of this Chapter (391-3-1). 


 


(III)  The owner or operator of a source that chooses to comply with a source specific 


malfunction work practice standard approved into a federally enforceable operating permit shall 


maintain the following documentation for five years in a form suitable for inspection and 


submission to the Division.  Required monitoring data (during all periods of operation) and the 


following documentation shall be maintained: 


 


I.  Contemporaneous operating logs or other relevant evidence that document: 


 


A.  The date, time and duration of each period of malfunction where an approved source specific 


malfunction work practice standard was the method of compliance; 


 


B.  Any actions taken during each period of malfunction; and 


 


C.  Manufacturer’s specifications and instructions, fire prevention protocols, and safety protocols 


relied upon to demonstrate compliance with any source specific malfunction work practice 


standard and records documenting implementation of the manufacturer specifications and fire 


prevention safety protocols. 


 


(IV)  The owner or operator of a source may comply with a source specific malfunction work 


practice standard for malfunction periods that has been incorporated into a federally enforceable 


operating permit.  The request shall also include, as a minimum the following considerations: 


 


I.  The work practice standard shall minimize emissions during the malfunction event and be 


designed to minimize the malfunction duration. 


 


II.  Such requests shall be made through the application for a permit, permit modification, or 


permit renewal pursuant to the permit application requirements in 391-3-1-.03. The public notice 


requirements specified in 391-3-1-.03(2)(i) shall be followed for all proposed alternative work 
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practice standards in non-Title V permits. Public notice requirements specified in 391-3-1-


.03(10)(e)8. and 391-3-1-.03(10)(f)1. shall be followed for all proposed alternative work practice 


standards in Title V permits. 


 


III.  At all times, the source shall be operated in a manner consistent with good practice for 


minimizing emissions and the source uses best efforts regarding planning, design, and operating 


procedures. The owner or operator’s actions during malfunction periods are documented by 


properly signed, contemporaneous operating logs or other relevant evidence. 


 


IV.  Failure to implement or follow the source specific malfunction work practice standard 


during a malfunction shall be a violation of the Georgia Rules for Air Quality Control 391-3-1-


.03(2)(g). 


 


V.  Any source that has a permit without a malfunction work practice standard limit will be 


required to comply with the applicable emission limit. 


 


VI.  Facilities that follow an approved source specific malfunction work practice standard during 


a malfunction that has been addressed in the source specific malfunction work practice standard 


shall be deemed in compliance. 


 


  Any application requesting a source specific malfunction work practice standard shall also 


include the following considerations: 


 


A.  The request is specific to the source and control device, if applicable; 


 


B.  Demonstration that compliance with the emissions limitation during malfunction is 


infeasible, impracticable or unsafe; 


 


C.  The proposed alternative work practice standard(s) is designed to minimize emissions during 


malfunction periods, to the extent practicable; 


 


D.  The proposed alternative work practice standard should require that the source is operated in 


a manner consistent with good practice for minimizing emissions through planning, design, and 


operating procedures; and 


 


E.  The proposed alternative work practice standard includes provisions for monitoring and/or 


recordkeeping of the operator’s actions during malfunctions to ensure practical enforceability of 


the proposed work practices. 


 


(V)  Malfunctions that are not specifically included in an approved source specific work practice, 


or are the result of poor maintenance, poor operation, or otherwise reasonably preventable 


control equipment or process failure, are prohibited and shall be considered violations and 


reported in accordance with 391-3-1-.02(6)(b)1.(iv), if the malfunction continues for 4 hours or 


more. 
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(VI)  Unless otherwise defined in 391-3-1-.02 or in an air quality operating permit, malfunction 


is defined as follows: 


 


"Malfunction" means any unavoidable failure of air pollution control equipment, process 


equipment, or process to operate in a normal and usual manner that results in excessive 


emissions.  Excessive emissions during periods of routine startup and shutdown of process 


equipment are not considered a malfunction.  Failures caused entirely or in part by poor 


maintenance, careless operations or any other upset condition, within the control of the emission 


source, are not considered malfunctions. 


 


(iii)  Paragraphs 391-3-1-.02(2)(a)12.(i) and (ii) become void if the June 12, 2015 publication (80 


FR 33839) State Implementation Plans: Response to Petition for Rulemaking; Restatement and 


Update of EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP 


Calls to Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, 


and Malfunction is: 


 


(I)  Declared or adjudged to be invalid or unconstitutional or stayed by the United States Court of 


Appeals for the Eleventh Circuit, the District of Columbia Circuit, or the United States Supreme 


Court; or 


 


(II)  Withdrawn, repealed, revoked, or otherwise rendered of no force and effect by the United 


States Environmental Protection Agency, Congress, or Presidential Executive Order.  


 


13.  Startup, Shutdown, and Malfunction Emissions for Certain Rules 


 


(i)  Upon the effective date of EPA’s final approval of GA Rule Chapter 391-3-1-.02(2)(a)11. 


and/or 12. as published in the Federal Register, the provisions of this paragraph 13. shall apply in 


lieu of paragraph 7. to all sources subject to emission limitations and standards in 391-3-1-


.02(2)(zz), (ggg), (iii), (ppp), (qqq), (sss), (uuu), and (www). 


 


(I)  Excessive emissions resulting from startup, shutdown, malfunction of any source which 


occur though ordinary diligence is employed shall be allowed provided that (I) the best 


operational practices to minimize emissions are adhered to, and (II) all associated air pollution 


control equipment is operated in a manner consistent with good air pollution control practice for 


minimizing emissions and (III) the duration of excessive emissions is minimized. 


 


(II)  Excessive emissions which are caused entirely or in part by poor maintenance, poor 


operation, or any other equipment or process failure which may reasonably be prevented during 


startup, shutdown or malfunction are prohibited and are violations of this Chapter (391-3-1). 


 


(III)  The provisions of this subparagraph 13.(i) shall not apply to emissions in excess of any 


requirement under section 391-3-1-.02(8) or (9) of this Rule (i.e. any requirement of 40 CFR Part 


60, 40 CFR Part 61, or 40 CFR Part 63). 


 


Authority:  O.C.G.A. Section 12-9-1 et seq., as amended.
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A RESOLUTION 


 


Adopting Amendments to the 


Rules for Air Quality Control, Chapter 391-3-1 


 


WHEREAS, the Board adopted, under the authority of The Georgia Air Quality Act, O.C.G.A. 12-9-1, 


et seq., the Rules for Air Quality Control, Chapter 391-3-1, which became effective on 


September 26, 1973, and were last amended effective on August 14, 2016; and 


 


WHEREAS, the United States Environmental Protection Agency (U.S. EPA) requires that the various 


Rules for Air Quality Control, Chapter 391-3-1, be modified, as to their coverage and 


requirements, in order for Georgia to retain Federal approval under the Clean Air Act 


(CAA); and 


 


WHEREAS, the proposal for the amendments to the Rules for Air Quality Control, Chapter 391-3-1, 


has been prepared by staff of the Environmental Protection Division and presented to this 


Board; and 


 


WHEREAS, amendments to the Rules for Air Quality Control, Chapter 391-3-1, will revise various 


portions of Rule 391-3-1-.02, “Provisions. Amended”; and 


WHEREAS,  on September 1, 2016, a public notice for the proposed rule amendments was posted on 


EPD’s website and sent to individuals on EPD’s mailing list and to Govdelivery.com 


subscribers, which invited public comment, announced a public hearing to be held on 


October 3, 2016, and informed the public of the scheduled date for consideration of the 


proposed amendments by the Board; and 


WHEREAS, public comments received in response to the notice and the hearing have been 


considered; and 


 


WHEREAS, the impact of the adoption of these proposed rule amendments on small businesses in the 


State has been considered and found to be either minimal or if greater than minimal, 


unavoidable due to federal requirements and appropriately minimized; and  


 


WHEREAS, the cost of adoption of the proposed rule amendments upon the regulated community has 


been considered and found not to impose excessive regulatory costs on any regulated 


person or entity which costs could be reduced by a less expensive alternative that fully 


accomplishes the stated objectives of the Georgia Air Quality Act. 
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NOW, THEREFORE, BE IT RESOLVED THAT the Board of Natural Resources hereby adopts the 


amendments to the Rules for Air Quality Control, Chapter 391-3-1, as attached hereto and incorporated 


herein by reference. 


 


Adopted this 26th day of October 2016. 


 


Respectfully submitted by: 


 


 


 


 
William Bagwell, Jr., Chairman 


Georgia Board of Natural Resources 


 


ATTEST: 


 


 


 


 
Jeff Bodine Sinyard, Secretary 


Georgia Board of Natural Resources 
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
We Protect Hoosiers and Our Environment. 


Eric J. Holcomb 
Govemor 


Robert A. Kaplan 
Acting Regional Administrator 
U.S. EPA, Region 5 · 
77 West Jackson Boulevard 
Chicago, Illinois 60604 


Dear Mr. Kaplan: 


100 N. Senate Avenue • Indianapolis, IN 46204 


(800) 451-6027 • {317) 232-8603 • www.idem.IN.gov 


January 31, 2017 


Bruno L. Pigott 
Commissioner 


Re: State Implementation Plan Submittal for 
Indiana Regarding 326 lAC 1-6, Startup, Shutdown, 
and Malfunction Rule; Final Submittal 


On November 14, 2016, the Indiana Department of Environmental Management (IDEM) 
submitted a request for parallel processing of an amendment to the Indiana state implementation 
plan requesting that the United States Environmental Protection Agency (U.S. EPA) approve 326 
lAC 1-6-1,326 lAC 1-6-2, 326 lAC 1-6-4, 326 lAC 1-6-5, and 326 lAC 1-6-6 into Indiana's 
state implementation plan. In the parallel processing request, there were several documents that 
were not submitted at that time, since the rulemaking was still in the review process with the 
Indiana Attorney General and the Governor's Office. · 


The rulemaking process has been completed, and the final rule has been filed with the 
Publisher of the Legislative Services Agency and published in the Indiana Register. It became 
effective on January 29, 2017. This final SIP submittal consists of the final rule as published, the 
signature page complete with all signatures, and the transcript of the final adoption hearing. 


This submittal consists of one (1) hard copy of the required documentation. An 
·electronic version of the submittal in PDF format that is identical to the hard copy has been sent 
to Chris Panos at the U.S. EPA Region 5 office. In, order to assist with your review of this state 
implementation plan submission, a list of supporting documents is attached. 


I request that U.S. EPA approve these modifications oflndiana's state implementation 
plan. If you have any questions regarding this submittal, please contact Christine Pedersen, Rule 
Development Section Chief, Office ofLegal Counsel at (317) 233-5684. 


An Equal Opportunity Employer 


Sincerely, 


~~~ 
Keith Baugues 
Assistant Commissioner 
Office of Air Quality 


0 
A State that Works - (!) Recycled Paper 







KB/cep 
Attachments: Supporting Documents 


cc: John Mooney, U.S. EPA Region 5 (no enclosures) 
Doug Aburano, U.S. EPA Region 5 (no enclosures) 
Pamela Blakley, U.S. EPA Region 5 (no enclosures) 
Chris Panos, U.S. EPA Region 5 (no enclosures) 
Steve Rosenthal, U.S. EPA Region 5 (no enclosures) 
Christine Pedersen, IDEM (no enclosures) 
Jack Harmon, IDEM (no enclosures) 
SIP fiie 







SUPPORTING DOCUMENTATION CONTENTS 
LSA DOCUMENT #15-326(F) 


Attachment A: Administrative Checklist (40 CFR 51, Appendix V), submitted November 14, 
2016. 


Attachment B: Final Rule, LSA Document #15-326 (F), as adopted by the Environmental Rules 
Board on November 9, 2016, as published in the Indiana Register December 30, 
2016 (DIN: 20170125-IR-326150326FRA)~ included with this submittal. 


Attachment C: Signature Page signed by the Chair of the Environmental Rules Board, Indiana 
Attorney General, and Indiana Governor, included with this submitta . 


Attachment D: Second Notice, including the Notice of Public Hearing, as published in the 
Indiana Register on March 30, 2016 (DIN: 20160330-IR-326150326SNA), 
submitted November 14, 2016. 


Attachment E: Certificates of Web Publication, submitted November 14, 2016. 


Attachment F: Transcript of First Public Hearing, including Exhibits, held on August 10, 2016, 
submitted November 14, 2016. 


Attachment G: Proposed Rule, including the Notice of Public Haring, as published in the Indiana 
Register on August 31, 2016 (DIN: 20160831-IR-326150326PRA), submitted 
November 14, 2016. 


Attachment H: Transcript from Second Public Hearing, marked as Exhibit B, held on November 
9, 2016, included with this submittal. 
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TITLE 326 AIR POLLUTION CONTROL DIVISION 


Final Rule 
LSA Document #15-326(F) 


DIGEST 


Amends 3261AC 1-6-1, 3261AC 1-6-2, 3261AC 1-6-4, 3261AC 1-6-5, 3261AC 1-6-6, and 3261AC 2-9-1 
concerning startup, shutdown, and malfunction (SSM) emissions. Effective 30 days after filing with the Publisher. 


HISTORY 
First Notice of Comment Period: September 30, 2015, Indiana Register (DIN: 20150930-IR-326150326FNA). 
Second Notice of Comment Period: March 30, 2016, Indiana Register (DIN: 20160330-IR-326150326SNA). 
Notice of First Hearing: March 30, 2016, Indiana Register (DIN: 20160330-IR-326150326PHA). 
Date of First Hearing: August 10, 2016. 
Proposed Rule: August 31, 2016, Indiana Register (DIN: 20160831-IR-326150326PRA). 
Notice of Second Hearing: August 31, 2016, Indiana Register (DIN: 20160831-IR-326150326PHA). 
Date of Second Hearing: November 9, 2016. 


326 lAC 1-6-1; 326 lAC 1-6-2; 326 lAC 1-6-4; 326 lAC 1-6-5; 326 lAC 1-6-6; 326 lAC 2-9-1 


SECTION 1. 326 lAC 1-6-1 IS AMENDED TO READ AS FOLLOWS: 


326 lAC 1-6-1 Applicability 


Authority: IC 13-14-8; IC 13-17 -3-4; IC 13-17-3-11 
Affected: IC 13-15; IC 13-17 


Sec. 1. This rule applies to the owner or operator of any faeiHty source required to obtain a permit under 326 
lAC 2-5.1 or 326 lAC 2-6.1. 


(Air Pollution Control Division; 3261AC 1-6-1: filed Mar 10, 1988, 1:20 p.m.: 111R 2380; filed May 25, 1994, 11:00 
a.m.: 171R 2238; filed Nov 25, 1998, 12:13 p.m.: 221R 980; filed Dec 30, 2016, 9:45a.m.: 
20170125-IR-326150326FRA) 


SECTION 2. 326 lAC 1-6-2 IS AMENDED TO READ AS FOLLOWS: 


326 lAC 1-6-2 Records; notice of malfunction 


Authority: IC 13-14-8-2; IC 13-17-3-4 
Affected: IC 13-15; IC 13-17 


Sec. 2. (a) The owner or operator must keep a record shall be l<ept of all malfunctions, inoluding startups, or 
shutdowns of any faeiHty emission unit or emission control equipment whioh result that results in violations of: 


(1) applicable air pollution control regulations; or 
(2) applicable emission limitations. and suoh 


(b) The records sAaH must be retained for a period of three (3) years and sAaH be made available to the 
commissioner upon request. 


(c) When a malfunction under subsection (a) of any faeiH.ty emission unit or emission control equipment 
occurs wAieJ:t that lasts more than one ( 1) hour, said the condition sAaH must be reported to the commissioner or 
fli.s the commissioner's appointed representative as follows: 


(1) Notification sAaH must be made by telephone or telegraph, other electronic means as soon as 
practicable, but in no event later than four (4) daytime business hours after the beginning of said the 
occurrence. 
(2) Failure to report a malfunction of any emission unit or emission control equipment subject to the 
requirements of this rule (326 lAG 1 6) shall constitute a violation of this rule (326 lAG 1 6) and any other 
applicable rules. 
(3) Information ef on the scope and expected duration of the malfunction sAaH must be provided including the 
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following: 
t41 (A) Identification of the specific emission control device to be taken out of service, as 'Nell as and the 
location and permit number of Sl::f6fl the equipment. 
~ (B) The expected length of time that the emission control equipment will be out of service. 
t31 (C) The nature and quantity of emissions of air contaminants likely to occur during the shutdown period. 
t41 (D) Any measures such as the use of off shift labor on equipment that will be ~ used to minimize 
the length of the shutdown period, such as the use of off-shift labor on equipment. 


(5) Any reasons that shutdovm of the facility operation during the maintenance period would be impossible for 
the following reason: 


(A) continued operation is required to provide essential services, provided, hm'<'ever, that continued 
operation solely for the economic benefit of the ovmer or operator shall not be sufficient reason; 
(B) continued operation is necessary to prevent injury to persons or severe damage to equipment. 
-(§1 (E) A demonstration that interim control measures have reduced or will reduce emissions from the faeility 
emission unit during the shutdown period. 


(Air Pollution Control Division; 326/AC 1-6-2; filed Mar 10, 1988, 1:20 p.m.: 11/R 2380; errata, 11/R 2632; filed 
Dec 30, 2016, 9:45a.m.: 20170125-IR-326150326FRA) 


SECTION 3. 3261AC 1-6-41S AMENDED TO READ AS FOLLOWS: 


326 lAC 1-6-4 Operating conditions 


Authority: IC 13-14-8; IC 13-17-3 
Affected: IC 13-15; IC 13-17 


Sec. 4. (a) FaeiHty Source owners or operators shall be responsible for operating operate and maintaining 
maintain all emission control equipment and combustion or process equipment or processes in compliance with 
all applicable rules. Emissions temporarily mcceeding the standards which are due to malfunctions of facilities or 
emission control equipment shall not be considered a violation of the rules provided the source demonstrates that: 


(1) 1\11 reasonable measures were talwn to correct, as mcpeditiously as practicable, the conditions causing the 
emissions to mcceed the allowable limits, including the use of off shift and over time labor, if necessary. 
(2) 1\11 possible steps were talwn to minimize the impact of the mccessive emissions on ambient air quality 
which may include but not be limited to curtailment of operation and/or shutdown of the facility. 
(3) Malfunctions have not mcceeded five percent (5%), as a guideline, of the normal operational time of the 
faet!ity,-
(4) The malfunction is not due to the negligence of the operator. 


(b) No facility shall An emission unit must not be operated unless tAe any required air pollution control 
device or devices and measures are also in operation simultaneously and are not bypassed. unless necessary to 
prevent damage to equipment or injury to persons or unless there is a malfunction and the requirements set forth 
in subsection (a) of this section are met. 


(c) EJccessive emissions shall be brought Source owners or operators must bring emissions in excess of 
applicable limits into compliance with all practicable speed, and take appropriate action, including those set forth 
above; actions to: 


(1) correct the conditions causing Sl::f6fl the emissions to exceed applicable limits; te 
(2) reduce the frequency of occurrence of Sl::f6fl the conditions; te 
(3) minimize the amount by which sale the limits are exceeded; and te 
(4) reduce the length of time for which sale the limits are exceeded. 


These actions eRa# must be initiated as expeditiously as practicable. 


(Air Pollution Control Division; 326 JAG 1-6-4; filed Mar 10, 1988, 1:20 p.m.: 11 IR 2381; filed Dec 30, 2016, 9:45 
a.m.: 20170125-IR-326150326FRA) 


SECTION 4. 3261AC 1-6-SIS AMENDED TO READ AS FOLLOWS: 


326 lAC 1-6-5 Excessive malfunctions; department actions 


Authority: IC 13-14-8; IC 13-17-3 
Affected: IC 13-15; IC 13-17 
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Sec. 5. The commissioner may consider the following guidance in determining cases of excessive 
malfunctions: wReJ:e 


(1) If records show that repeated malfunctions exceed five percent (5%) as a guideline, of the normal 
operational time for any one (1) control device or combustion or process equipment, the commissioner may 
require that the maintenance program be improved or that the defective or faulty equipment or emission 
control device be replaced. 
(2) The commissioner may require curtailment of operation of a faoility an emission unit if the owner or 
operator of the faoility or emission unit and emission control device cannot demonstrate that for the most 
recent twelve (12) month period the faoility and/or emission unit and the emission control device Ra5 have 
operated in compliance with the applicable rules at least ninety-five percent (95%) of the operating time of saia 
the equipment. 


(Air Pollution Control Division; 3261AC 1-6-5; filed Mar 10, 1988, 1:20 p.m.: 111R 2381; filed Dec 30, 2016, 9:45 
a.m.: 20170125-IR-326150326FRA) 


SECTION 5. 3261AC 1-6-61S AMENDED TO READ AS FOLLOWS: 


326 lAC 1-6-6 Malfunction emission reduction program 


Authority: IC 13-14-8; IC 13-17-3 
Affected: IC 13-15; IC 13-17 


Sec. 6. (a) Any owner or operator of a faoility whioh has the potential to emit oonoentration in exoess of the 
oonoentrations stated in 326 lAC 1 6 1 an emission unit that is required to obtain a permit under section 1 of 
this rule shall submit by January 19, 1980, or a malfunction emission reduction program within one hundred 
eighty (180) days after a new setlf6e emission unit commences operation. a malfunotion emission reduotion 
program. Said 


(b) The program shaH must include: but not be limited to 
(1) the normal operating emission rate; and 
(2) the program proposed actions that will be taken to reduce emissions in the event of a malfunction to an 
emission rate wRtffi that will not contribute to the cause of the violation of the ambient air quality standards 
established in 326 lAC 1-3. 


(c) The program shaH must be based on the: 
(1) best estimates of type and number of startups, shutdowns, and malfunctions experienced during normal 
operation of the faoHity emission unit or emission control device; and tRe 
(2) scope and duration of SH€fl the conditions. SaW 


(d) The program may be is subject to review and approval by the commissioner. 


(Air Pollution Control Division; 3261AC 1-6-6; filed Mar 10, 1988, 1:20 p.m.: 111R 2382; filed Dec 30, 2016, 9:45 
a.m.: 20170125-IR-326150326FRA) 


SECTION 6. 326 lAC 2-9-1 IS AMENDED TO READ AS FOLLOWS: 


326 lAC 2-9-1 General provisions 


Authority: IC 13-15-2; IC 13-17-3-4; IC 13-17-3-11 
Affected: IC 13-11-2; IC 13-14-8 


Sec. 1. (a) The definitions in IC 13-11-2, 326 lAC 1-2, 326 lAC 2-7, and 326 lAC 2-8 apply throughout this rule. 


(b) A source may limit its potential to emit by complying with the specific restrictions and conditions listed in 
this rule. A source electing to comply with this rule shall apply to the commissioner for a source specific operating 
agreement. A source issued a source specific operating agreement under this rule is not subject to 326 lAC 2-6.1 
unless otherwise required by state, federal, or local law. A source issued a source specific operating agreement 
pursuant to this rule is not subject to 326 lAC 2-5.1 or 326 lAC 2-7 provided the source specific operating 
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agreement limits the source's potential to emit below the applicability thresholds for 326 lAC 2-5.1 or 326 lAC 2-7. 
Until the commissioner has issued an operating agreement for a source that would otherwise be subject to 326 
lAC 2-5.1, 326 lAC 2-6.1, 326 lAC 2-7, or 326 lAC 2-8, the source is subject to all applicable requirements of 
those rules. A source complying with this rule may at any time apply for a permit under 326 lAC 2-5.1, 326 lAC 2-
hl. 326 lAC 2-7, or 326 lAC 2-8. 


(c) The owner or operator of a source seeking an operating agreement sRaH must submit a request to the 
commissioner. The request sRaH must include all information necessary for the commissioner to verify that the 
source meets the applicable restrictions and conditions specified in this rule, including the following: 


(1) Identifying information. 
(2) A description of the following: 


(A) The source's: 
(i) nature; 
(ii) location; 
(iii) design capacity; and 
(iv) typical operating schedule. 


(B) The nature and amount of regulated pollutants emitted in the prior twelve (12) months. 
(C) How the source will comply with the applicable restrictions and conditions specified in this rule. 


(3) Certification by a responsible official that the source shall comply with all applicable conditions of this rule. 
The request sRaH must be signed by a responsible official who shall eertify certifies that the information 
contained therein is accurate, true, and complete. Any applicable fees specified in this rule sRaH must be 
submitted with the request. 


(d) If the commissioner determines that the source meets the applicable restrictions and conditions specified in 
any applicable section of this rule, the commissioner shall issue the operating agreement. The operating 
agreement sRa!f.. must: 


( 1) specify the source specific restrictions and conditions applicable to the source; and 
(2) establish specific monitoring and reporting requirements. 


Any source for which the commissioner has issued a source specific operating agreement shall provide annual 
notice to the commissioner stating that the source is in operation and certifying that its operations are in 
compliance with applicable sections as specified in the operating agreement. This notice sRaH must be submitted 
no later than January 30 of each year. 


(e) Before a source subject to this section modifies its operations in Sl:leR a way that it will no longer comply 
with the applicable restrictions and conditions of its source specific operating agreement, it shall obtain the 
appropriate approval from the commissioner under the following: 


( 1) 326 lAC 2-2. 
(2) 326 lAC 2-3. 
(3) 326 lAC 2-4.1. 
(4) 326 lAC 2-5.1. 
(5) 326 lAC 2-6.1. 
(6) 326 lAC 2-7. 
(7) 326 lAC 2-8. 


(f) Any records required to be kept by a source in accordance with any section of this rule sRaH must be: 
(1) maintained at the site for at least five (5) years; and 
(2) made available for inspection by the department upon request. 


(g) A source may apply for up to four (4) different types of source specific operating agreements contained in 
this rule provided allowable emissions or potential to emit for any regulated air pollutant, as limited under the 
source specific operating agreements, do not exceed major source levels when aggregated. A source may 
combine up to four (4) types of source specific operating agreements in one (1) application. Upon billing, the 
applicant shall pay the applicable fee in accordance with 326 lAC 2-1.1-7(g). 


(h) Any source subject to this rule shall report to the department, in writing, any exceedance of a requirement 
contained in this rule or its operating agreement within one (1) week of its occurrence. The exceedance report 
sRaH must include information on the actions taken to correct the exceedance, including measures to reduce 
emissions, in order to comply with the established limits. If an m<eeedanee is the result of a malfunetion, then the 
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provisions of 326 11\G 1 6 apply. 


(i) This rule does not affect a source's requirement to comply with provisions of any other applicable federal, 
state, or local requirement, except as specifically provided. 


U) Revocation of the operating agreement and a source becoming subject to the applicable requirements of a 
major source may result from noncompliance with any: 


(1) applicable provision of this rule; or 
(2) requirement contained in a source's operating agreement. 


(Air Pollution Control Division; 3261AC 2-9-1; filed May 25, 1994, 11:00 a.m.: 171R 22BO; filed Apr 1, 1996, 9:00 
a.m.: 191R 1757; filed May 7, 1997, 4:00p.m.: 20 IR 2303; filed Nov 25, 199B, 12:13 p.m.: 221R 1059; errata filed 
May 12, 1999, 11:23 a.m.: 221R 310B; readopted filed Oct 22, 2004, 10:35 a.m.: 2BIR B01; filed Sep 2B, 2011, 
10:56 a.m.: 20111026-IR-3260702B6FRA; filed Dec 30, 2016, 9:45a.m.: 20170125-IR-326150326FRA) 
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. CHAIRMAN GARD: 


1:30 o'clock p.m. 
November 9 1 2016 


It's 1:30, so I will 


call the November 9th 1 2016 meeting of the 


Indiana Environmental Rules Board to order. The 


first order of business is to determine if a 


quorum is present 1 and obviously a quorum is 


present. 


There are some -- there's going to be a 


change in the agenda, just a little bi~. I'm 


3 


going to -- we will be postponing final adoption ~. 


of the CAFO/CFO Reference Update Rule until our 


next Board meeting. Nancy King will explain the 


reason for thisr and the reason I kind of 


stammered over it a little bit is we just found 


this out 1 just within the last couple of hours. 


MS. KING: Thank you, Chairman Gard, 


members of the Board. 


Yeah 1 we just got a note this morning, 


actuallyr and better today than tomorrow 1 from 


our friends at the NRCS that certain of the 


standards that we were planning to go to final 


adoption with today on updates will be getting 
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( 


1 also people tend to use the most updated versions 


2 generally anyway. 


3 But it keeps them from having to kind of 


4 put -- go through that extra step of seeking a 


5 variance if they wanted to make a changer and a 


6 lot of them have to do -- not all of them 1 but a 


7 lot of them have to do with construction 1 so it's 


8 really not as much of a concern regarding their 


9 day-to-day activ{ti~s on the farm. 


10 CHAIRMAN GARD: Any other questions 


11 for Nancy? 


1·2 (No response.) ( 
I 


13 CHAIRMAN GARD: Okay. Thank you. 


14 MS. KING: Thank you. 


15 CHAIRMAN GARD: I also want to ask 


16 the Board members to introduce themselves and 


17 your affiliation. 80 1 we'll start with Bruno. 


18 MR. PIGOTT: My name's Bruno Pigott. 


1~ I'm the Chief of Staff at the Dep~rtment of 


20 Environmental Management. 


21 MR. HILLSDON-SMITH: Devin 


22 Hillsdon-Smith 1 here on behalf of Economic 


23 Development. 


( 
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1 MR. BAUSMAN: David Bausman, with the 


2 Department of Ag, proxy for the Lieutenant 


3 Governor. 


4 MR. METTLER: Mike Mettler, proxy for 


5 the State Health Commissioner, Dr.· Jerome Adams. 


6 MR. HORN: Chris Horn. I'm a labor 


7 delegate. 


8 MS. BOYDSTON: Gail Boydston, 


9 representing manufacturing. 


10 CHAIRMAN GARD: Beverly Gard, general 


11· public. 


( 
12 \ MR. ETZLER: Bill Etzler, small 


13 business.· 


14 MR. RULON: Ken Rulon, agriculture. 


15 MR. POWDRILL: Gary Powdrill, 


16 representing the general public. 


17 DR. NIEMIEC: Ted Niemiec, 


18 representing health care. 


19 DR. ALEXANDROVICH: Joanne 


20 Alexandrovich, local government. 


21 MR. CARMICHAEL: Kelly Carmichael, 


22 represent~ng public utilities. 


23 MR. DAVIDSON: Calvin Davidson, solid 


'• 







1 waste. 


2 


3 very much. 


CHAIRMAN GARD: Okay. Thank you all 


4 The first order of business is the 


-5 approval of'the summary of the August 10th 1 2016 


6 Board meeting. Are there any additions or 


7 corrections to the summary as distributed? 


8 (No response.) 


9 CHAIRMAN GARD: Seeing none 1 do I 


10 hear a motion to approve the minutes as 


11 distributed? 


12 


13 


14 


15 


-16 aye. 


17 


18 


19 


20 


21 


22 


23 


DR. NIEMIEC: So moved. 


·cHAIRMAN GARD: Is there a second? 


MR. HILLSDON-SMITH: Second. 


CHAIRMAN.GARD: All in favor 1 say 


MR. .HORN: Aye. 


DR. NIEMIEC: Aye. 


DR. ALEXANDROVICH: Aye. 


MR. RULQN: Aye. 


MS. BOYDSTON: Aye. 


MR. ETZLER: Aye. 


MR. BAUSMAN: Aye. 
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( 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12, 


13 


14 


MR. HILLSDON-SMITH: Yes. 


CHAIRMAN GARD: Mr. Carmichael? 


MR. CARMICHAEL: Yes. 


CHAIRMAN GARD: Dr. Niemiec? 


DR. NIEMIEC: Yes. 


CHAIRMAN GARD: Mr. Rulon? 


MR. RULON: Yes. 


CHAIRMAN GARD: . Mr. Etzler? 


MR. ETZLER: No. 


CHAIRMAN GARD: Mr. ·Bausman? 


MR. BAUSMAN: Yes. 


CHAIRMAN GARD: Mr. Mettler? 


MR. METTLER: Yes, 


CHAIRMAN GARD: And the Chair votes 
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15 ayei so 12 ayes and one nay 1 so the rule has been 


16 adopted. 


17 This is a public hearing before the 


18 Environmental Rules Board of State of Indiana 


19 concerning final adoption of amendments to rules 


20 at 326 IAC 1-6 and 2-9 1 the 8tartup 1 Shutdown and 


21 Malfunction Rules. 


22 I will now introduce Exhibit B 1 the rules 


23 as preliminarily adopted with IDEM's suggested 
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1 changes incorporated, into the record of the 


2 hearing. 


3 Mr. Jack Harmon will present the rule. 


4 


5 


MR. HARMON: Good afternoon 1 


Chairwoman Gardr members of the Board. My name 


6 is Jack Harmon 1 and I'm with the Rules 


7 Development Branch, Office of Legal Counsel for 


8 IDEM 1 and today I'm presenting information on the 


9 Startup 1 Shutdown and Malfunction, or SSM 1 Rules 


10 for your consideration. 


11 Before you today are ·amendments to. 


12 Indiana's SSM Rules at 326 IAC 1-6 for your 


13 consideration for final adoption of the proposed 


14 


15 


16 


,17 


---Ts 


19 


20 


21 


22 


23 


rule. The SSM Rule describes how owners and 


operators of industrial processes treat excess 


emissions from their processes during periods of 


startup 1 shutdown, and periods of malfunction. 


When an industrial process goes through 


periods of startup or shutdown, or experiences a 


malfunction, excessive emissions may occur 


because processes and/or control devices are not 


yet warmed up or in the process of shutting down 1 


or because a sudden malfunction of part of the 


( 
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1j 


14 


15 


16 


17 


18 


19 


20 


21 


·22 


23 
~ 


process abruptly halted the control device 1 


currently the Indiana rules -~t 326 IAC 1-6(a) 


[sic] provides that an exemption for 


noncompliance with emission limitations could be 


allowed during certain SSM events. 
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On June 12th1 2015 1 the U.S. EPA published 


its findings in the Federal Register at 


80 FR 33839 1 taking action against 36 states 1 


including Indiana 1 concerning inadequacies to 


startup 1 shutdown and malfunction provisions. 


within the state rules. The action instructed 


stateS 1 including Indiana 1 to correct specific 


provisions in the state implementation plans, or 


SIP's, concerning the treatment of excessive 


emissions to be consistent with the Clean Air 


Act. 


Section 302(k) of the Clean Air Act 


requires SIP's to contain emission limitations 


that limit the quantity 1 the rate 1 or the 


concentration of emissions of air pollutants on a 


continuous basis without regard to periods of 


startup 1 shutdown or malfunction. The federal 


action requires Indiana to submit a revision 







1 correcting the inadequate SSM provisions at 


2 326 IAC 1-6 for approval into the SIP by 


3 November 22nd 1 2016. 


4 Following the first comment period for 


5 this rulemaking 1 IDEM responded to several 


6 comments when it published its draft rule and 
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7 second notice of comment period. Following that 


8 second comment period 1 IDEM received no public 


9 comments. At th.e first public hearing in August r 


10 there were no public comments as well. 


11 IDEM has been in communication with t~e 


U.S. EPA regarding the rulemaKing action 1 and EPA 


13 is ·satisfied with the revision that will allow 


14 Indiana to be in compliance with the Clean Air 


Act with regard to the SSM provisions. 


The rule at 326 IAC 1-6-4 (a) has been 


amended to remove language that exempted when an 


15 


16 


17 


18 


19 


SSM would be considered as a violation. The rule 


now requires compliance at all times with the 


20 excess limitations and standards 1 and makes no 


21 distinction between periods of regular operations 


22 versus periods of SSM. 


23 The rule at 326 IAC 2-9-1(h) has also been 
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13 
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changed because it references this rule in its 


requirements 1 and. therefore 1 it has been updated 


to correspond to the changes at 326 IAC 1-6. 


Other areas of the rule have been changed to 


update minor standard language and style changes. 


The amendments to 326 IAC 1-6 and 


326 IAC 2-9 before you will assure that IDEM 


complies with federal CAA requirements, and will 


enable the EPA to approve the Indiana SIP 


revisions. ·Having an approved program benefits 


the regulated community because they are not 


subject to both federal regulation and state 


rules. They live in harmony. 


The Department requests that the Board 


approve this rule for final adoption as 


presented. IDEM technical staff is here and 


available should you have any questions. 


Thank you. 


CHAIRMAN GARD~ Are there any 


questions? Yes. 


MS. BOYDSTON~ Jack, I have one 


question. I apologize I didn't catch this 


earlier, but I realized as I was going through 







1 this that if you look on page 2 1 Section 2 1 you 


2 talk about "The owner ... operator must keep a 


3 record of all malfunctionS 1
11 thei?- it goes on to 


4 clarify applicable air pollution control -- let 


5 me read that. So 1 "The owner or operator must 


6 keep a record of all malfunctions/ ~tartups; or 


7 shutdowns of any emission unit or emission 


8 control equipment that results in [a] 


9' violation ... of [the] applicable air pollution 


10 control [regs] or ... applicable emission 


1~ limitations. 11 
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12, Okay. So 1 you talk about owner/operators 


13 needing to keep a record if it falls under a 


14 violation of one of those two types; right? 


1~ Later 1 ~hen you talk about reporting 1 for 


16 example 1 you talk about all malfunctions/ which 


17 is a broader definition. 


18 So 1 I'm wondering if that's what you 


19 


20 


really meant. If I have to report 1 I would think 


that you would intend me to record. So 1 it 


21 didn't make sense to me that we were recording a 


22 smaller subset than I actually have to report. 


23 MR. HARMON: Okay. 


( 


( 
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MS. BOYDSTON: So, I was assuming, 


but that•s what I 1 m asking, and if I•m right, 


then I would want it to be clarified that you 


were wanting me to report based on the same 


violation categories above, but it•s not stated 


that way, and as a manufacturing entity, clarity 


in the rule is important. 


MR. HARMON: Okay. Okay. 


MR. PIGOTT: So; Jack or one of. the 


air guys, can you help us understand the intent, 


I think, is Gail• s questioni t.hat is to say, is 


this to be limited to cases where there ar~ 


violations, and if so, should we change the 


language, I think is the question; in the other 


parts of the rule that seem to contradict that? 


And I wonder if anybody, Keith or any.of 


the air guys, could help Jack in terms of intent. 


Was the intent here just to limit this just to 


those instances where there are violations of the 


applicable air pollution control regulations or 


applicable emission limitations? 


And it•s my thinking that the answer to 


that would be yes, Gail, but I need confirmation 
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1 from the air guys. 


2 


3 


4 


5 


answer? 


Perry. 


MS. PEDERSEN: Phil, could you please 


MR. PERRY: Yeah. My name 1 s Phil 


I 1 m the Chief of the Compliance and 


6 Enforcement Branch. And what it is on the 


7 reporting side of things 1 it 1 s those that are 


8 lasting more than one hour that have to be 


9 reported. If it•s less than an hour 1 they merely 


10 have to be recorded. 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


So 1 for instance 1 if somebody had 


something and they exceeded an emission limit for 


two or three minutes or something 1 a relief valve 


popped off or something like that and you had to 


release it just for a couple of minutes 1 they 


would have to record that. If it lasted more 


than an hour 1 then they would be obligated to 


report that to the agency. 


MR. PIGOTT: And Gail 1 do you think 


that the language is -- and guys, can you help us 


understand whether the language is that specific, 


or is it vague enough that it leaves an industry 


with a lack of certainty as to what they have to 
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1 record versus report? 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


MS. BOYDSTON: So, as we thought 


about this, we could think of examples where you 


could malfunction at greater than an hou.r and not 


be in violation .. So, that's where we're coming 


from. ·It's a possibility, and so what I'm 


wonderini, if -- it sounds like your intent is if 


I have a violation and it lasts more than an 


hour 1 you also want it reported. 


MR. PERRY: Correct. 


MS. BOYDSTON: I would just ask that 


12 that language be clarified so that we're 1 as 


13 regulated entities, very clear about what your 


14 intent is. 


15 MR. PERRY: O~ay. 


16 MR. PIGOTT: And what we're talking 


17 about at this point is preliminary adopt 


18 preliminary adoption; is that correct? 


19 


20 


21 


22 


23 


CHAIRMAN GARD: This is final. 


MR. PERRY: This is final adoption. 


MS. BOYDSTON: This is final. 


MR. HARMON: This is final. 


MR. PIGOTT: So 1 this is important 
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1 now. We can't go back 


2 


3 


MR. PERRY: Yeah. 


MR. PIGOTT: We're going to have to 


4 develop the language now 


5 


6 


7 


MR. PERRY: Right. 


MR. PIGOTT: -- and amend it. 


MR. PERRY: Yeah. Now, keep in mind, 


8 in the past five years we've not had anybody 


9 actually even utilize this particular rule. Most 


10 of these, the larger sources, Title V and FESOP 


11 


i2 


sources, don't -- are subject to a different set 


of rules as far as emergency provisions. These 


13 are for the smaller sources, and we have not had 


14 people actually use this rule. So, keep that in 


15 mind as well. 


16 MS. BOYDSTON: Well, that's data, but 


17 I still want to have our rules clear. 


18 MR. PERRY: Right. 


19 MS. BOYDSTON: So, ·~e could probably 


20 easily say something to the effect of from this 


21 point forward, in addition to a violation, if 


22 that violation should last longer than an hour 1 


23 just to be clear. 


( 


( 


( 
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1 


2 


CHAIRMAN GARD: Bill has a -


MR. ETZLER: The rule is clear 1 
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3 because you have to keep a record of all 


4 malfunctions. 


5 


6 


7 


MS. BOYDSTON: No 1 you don't. -


MR. ETZLER: Yes. 


MS. BOYDSTON: It says if -- you have 


8 to keep a record of malfunctions that result in a 


9 violatioh 1 so if ybu look up the definition of a 


10 malfunction 1 it's broader than malfunctions with 


11 violations. 


12 MR. ETZLER:· Hmm. Section (a) saysr 


i3 "The owner or op~rator must keep a record of all 


14 malfunctions." 


15 


16 


17 


;ts 


19 


20 


21 


22 


23 


violations. 


MS. BOYDSTON: That result in 


DR. NIEMIEC: ·Violations. 


MR. P~GOTT: Right. 


MS. BOYDSTON: So, malfunctions 


are -- by definition in rules 


malfunctions with violations. 


are broader than 


I just -- I looked 


it up 1 so I would know that that's the case. 


MR. PERRY: Yeah. I don't recall as 







1 far as the definition of nmalfunction" going 


2 backr if it's in Article 1 or not. 


3 MS. BOYDSTON: I think it -- I think 


4 that's where I found it was in Article 1. 


5 MR. PERRY: And it's specific to 


6 malfunctions related to emissions and not 


7 necessarily malfunctions of any equipment, so if 


·8 you had something that broke down that did not 


9 result in excess emissions or a violation 1 it 


10 wouldn't have to be reported. Otherwise 1 
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11 industry and everybody would be inundated keeping 


12 


13 


14 


15 


records on everything that broke down at their 


facility. These are only intended for those that 


result in emissions or violations. 


. MS. BOYDSTON: And I understand 1 and 


16 I agree with you that that's your intent. I just 


17 want to make sure the rule says that 1 that's all. 


18 CHAIRMAN GARD: You knowr I really 


19 have a problem passing a ruler ~ven though people 


20 never use the rule, if it's flawed. 


21 


22 


MS. BOYDSTON: 


CHAIRMAN GARD: 


And that's my concern. 


Yeah. I don't like 


23 that with legislation and I don't like that with 
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( 
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rules. 


So 1 Nancy 1 do you want to give us a little 


bit of guidance on the process here? 


MS. KING: Wellr first of allr. I'd 


like to say I leave the room for ten minutesr and 


this happens. 


(Laughter.) 


MS. KING: Second of all 1 I missed 


part of the question and the discussion 1 so Gail 1 


if you cou~d explain to me what your problem with 


the language is. Considering .this language is 


what it has been 1 it's only rearranged 1 I'd 


really like to.understand the problem before I 


try to give some kind of an answer. 


MS. BOYDSTON: Yeah. So, my point, 


Nancy, was in part 2(a) r it saysr "The owner or 


operator must keep a record of all malfunctionsr 


startups, or shutdowns of any emission unit or 


emission control equip~ent that results in 


violationsr" a.nd then it lists the two 


violations. 


Later 1 it talks about reporting 


malfunctions that are greater than an hour. Sor 







56 


1 my only point was I think the intent, and Phil's 


2 confirmed that, that the intent was the remainder 


3 of this rule applies to malfunctions that 


4 resulted in a violation. 


5 MS. KING: Where's the later language 


6 pertaining to reporting, so I can --


7 


8 


9 


10 


11 now. 


12 


13 


MR. PERRY: It's in the 


MR. PIGOTT: (c) . It's Section 2(c), 


and it says, "When a malfunction --" 


MS. KING: Yeah, I can read it right 


MR. PIGOTT: Okay. 


MS. BOYDSTON: I think it was 2(c), 


14 and then I think it·may have been section 5, I 


15 had some deals there. 


16 MR. ETZLER: Again, I -- speaking to 


17 this, you have to keep a record ·of all 


18 malfunctions that. result in a violation. 


19 


20 


MR. PIGOTT: Right. 


MR. ETZLER: You have to report all 


21 malfunctions that last more than an hour. 


MS. BOYDSTON: Right. So --22 


23 MR. ETZLER: So, you're recording any 


( 


( 


( 
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13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


malfunctions. 


MS. BOYDSTON: No 1 the~e are 


malfunctions that are not violations. 


MR. ETZLER: I get that 1 but this 


is 


MS. KING: So 1 Gail, let me ask 


57 


you -- Chris Pedersen 1 who's been in here the 


whole timer has had a suggestion that might clear 


up -- and perhaps this would address the issue. 


Would a change in subsection (c) that says -- a 


malfunction under subsection (a)? 


MS. PEDERSEN: Right. 


MS. KING: Yeah. "When a malfunction 


under subsection (a) of any emission unit or 


emission control equipment occurs that lasts more 


than one .hour --" 


MS. BOYDSTON: Yes. 


MS. KING: "-- the condition must be 


reported to the Commissioner. 11 Does that--


MS. BOYDSTON: Exactly. 


MS. KING: Does that clarify 


MS. BOYDSTON: Yes. 


MS. KING: If we were to add the 







58 


1 language in subsection (c) referencing 


2 subsection (a), does that make it clear? 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


MS. BOYDSTON: It does. I believe it 


applies in other sections. I think it also 


applies at least in Section 5, but --


MS. KING: Well, Section 5 is 


excessive malfunctions, which is not exactly the 


same thing as regular reporting of malfunctions. 


If the issue is related to what must be reported, 


then it should be specific to Section 2. 


MS. BOYDSTON: So, it should at least 


be in (c). Obviously, Na~cy, I didn't note every 


section where it applied. 


MS. KING: Yeah. 


MS. BOYDSTON: . It may be just (c). 


MS. KING: Yes. Considering it's 


17 about malfunctions, there's probably a lot of 


18 them in here, isn't there? Actually it's a 


19 fairly short rule, but I just want to make sure 


20 that all of the ~orrect references are here, 


21 because we'll need to read them into the 


22 record --


23 MS. BOYDSTON: Yeah. 


( 


( 


l. 
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MS. KING: since this is the final 


adoption 1 and I want everyone to _be okay with the 


language 1 too. So 1 let's see. Let me quickly 


look at Section 5. I -- my reading of Section 5 


is that that is a distinct issue related to 


someone who has continuing and excessive 


malfunction. It ·does not directly relate to 


whether a malfunction needs to be recorded and 


the duration of that malfunction. It really 


seems to be more related to a pattern of issues 


related to the source. I don't want to --


MS. BOYDSTON: Yeah. So 1 for 


Section 5 1 you base that on the data that was 


recorded; correct? 


MR. PIGOTT: Uh-huh. 


MS. KING: Uh-huh. 


MS. BOYDSTON: So 1 while it isn't 


specifier you can -- you would.be making the 


assumption that it's based on Section 2(a)? 


MS. KING: Right. It would be -- it 


would be based on what is required to be recorded 


under Section 2 1 so as long as the if we make 


a clarification in Section 2 1 that clears up that 
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1 issue related to duration. So 1 if we were to 


2 make the change in subsection (c), "When a 


3 malfunction under subsection (a)," which goes 


4 back to the concept of it's a violation, "of any 


5 emission unit occurs 1 " if that addresses your 


6 question and the issue, I think 


7 MS. BOYDSTON: Yes. 


8 MS. KING: that that would work 


9 for us. And I apologize. I raced over to get 


10 those things that I forgot to get earlier, so I'm 


11 sorry I wasn't here. But if in fact the Boctrd 


12' wishes to suggest that amendment, we just need to 


13 read it into the record of the hearing, and then 


14 the Board would be asked to adopt that change, 


15 and then final adopt the rule as amended. 


16 Procedurally that's how that would work. 


17 DR. NIEMIEC: So, Gail, it sounds 


18 like you're making a motion to make that 


19 amendment. 


20 MS. BOYDSTON: Thank you. Yes, I'll 


21 make that motion. 


DR. NIEMIEC: Second. 22 


23 CHAIRMAN GARD: This doesn't have to 


( 


( 


( (_ 
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1 be a roll call? 


2 MS. KING: No 1 we don't do roll calls 


3 when we adopt amendments to the rule. We do roll 


4 calls with final adoption as amended. 


5 CHAIRMAN GARD: Okay. A motion has 


·6 been made and seconded to add under 


7 subsection (c) the words 11 under subsection (a) . 11 


s· All in favor 1 say aye. 


9 


10 


11 


12 


].3 


i4 


15 


16 


17 


18 


19 


20 


21 


22 


23 


MR. HORN: Aye . 


DR. NIEMIEC: Aye. 


DR. ALEXANDROVICH: 


MR. RULON: Aye. 


MS. BOYDSTON: ·Aye. 


MR. ETZLER: Aye. 


MR. BAUSMAJ:'f: Aye. 


MR. POWDRILL: Aye. 


Aye. 


MR. CARMICHAEL: Aye. 


MR. METTLER: Aye. 


MR. DAVIDSON: Aye. 


MR. HILLSDON-SMITH: Aye. 


CHAIRMAN GARD: Aye. 


Opposed 1 nay. 


(No response.) 
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( 


1 CHAIRMAN GARD: That amendment is 


2 adopted. Now 1 do I -- you said there could be 


3 public comment on this 1 or 


4 MS. KING: Have we not finished the 


5 hearing yet? 


6 CHAIRMAN GARD: No. 


MS. KING: Okay. Well, then probably 


8 we should 


9 CHAIRMAN GARD: Okay. 


10 MS. KING: -- complete the hearing 


11 and then do the Board acti~n, which would be just 


12 what you just did. I apologize. I didn't . ( 


13 realize that. So, somebody else might want to 


14 talk and add some more language. 


15 CHAIRMAN GARD: We have no speaker 


16 cards. Is there anyone-in the audience that 
. 


17 would like to speak on this issue or the propose0 


;L8 amendment? 


19 MR. ETZLER: No 1 but ·I have another 


20 que·stion. 


21 CHAIRMAN GARD: All right. 


22 MR. ETZLER: Is the intent of 


23 section (c) I'm sorry section (b) nor 


( 
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1 (c) -- do you -- is the agency interested in 


2 malfunction -- reporting of malfunctions that 


3 last more than an hour 1 or only in malfunctions 


4 that result in violations? 


5 MR. PERRY: The agency is interested 


6 in basically excess emissions 1 and we would have 


7 to determine if they actually are violations or 


8 not. -·There may be excess emissions and we get 


9 complaints we need to respond to 1 air quality 


·io action days. There's a variety of things that we 


11 would be interested in. We're certainly 


12 interested in those that result in violations 1 


13 but those that would result in excess emissions 1 


14 generally they're going to be one and the same. 


15 MR. ETZLER: Because if you change -·-


16 if we change the language 1 then you won't get a 


17 report of a malfunction that lasts more than an 


18 hour unless it results in a violation. 


19 


20 


MR. PERRY: Correct. 


MR. ETZLER: So 1 my question is: 


21 Which does the agency want? 


22 MR. PERRY: Again 1 I think -- because 


23 they would end up being virtually one and the 







1 same 1 I think those that result in a violation 


2 would be what the agency would be looking for. 


MR. ETZLER: Okay. 


CHAIRMAN GARD: Any other questions? 


(r;fo response. ) 


CHAIRMAN GARD: Okay. Thank you. 
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3 


4 


5 


6 


7 The Board -- this hearing is concluded 1 if 


8 there's no one else that wants to speak. The 


9 Board wi~l now consider final adoption of 


10 amendments to 326 IAC 1-6 and 2-9 1 the Startupr 


11 Shutdown and Malfunction Rules. We do need to 


12 make that motion and second and vote agatn on th~ 


13 proposed amendment. 


14 


15 


16 


17 aye. 


18 


19 


20 


21 


22 


23 


MR. RULON: So moved. 


MS. BOYDSTON: Second. 


CHAIRMAN GARD: All in favorr say 


MR. HORN: Aye. 


DR. NIEMIEC: Aye. 


DR. ALEXANDROVICH: Aye. 


MR. RULON: Aye. 


MS. BOYDSTON: Aye. 


MR. ETZLER: Aye. 


( 


( 
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MR. BAUSMAN: Aye. 


MR.. POWDRILL: Aye. 


MR. CARMICHAEL: Aye. 


MR. METTLER: Aye. 


MR. DAVIDSON: Aye. 


MR. HILLSDON-SMITH: Aye. 


CHAIRMAN GARD: Aye. 


Opposed 1 nay. 


(No response.) 


CHAIRMAN GARD: So 1 the motion under 


subsection (c) for the amendment 1 which says 1 


"under subsection (a) 1 " has been adopted. Is 


~here any 1urther discussion? 


(No response.) 


CHAIRMAN GARD: I need a motion to 


adopt IDEM's suggested changes. 


aye. 


MR. HORN: So moved. 


CHAIRMAN GARD: Is there a second? 


MS. BOYDSTON: Second. 


CHAIRMAN GARD: All in favor 1 say 


MR. HORN: Aye. 


DR. NIEMIEC: Aye. 
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3 


4 


5 


6 


7 


8 
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DR. ALEXANDROVICH: Aye. 


MR. RULON: Aye. 


MS. BOYDSTON: Aye. 


MR. ETZLER: Aye. 


MR. BAUSMAN: Aye. 


MR. POWDRILL: Aye. 


MR. CARMICHAEL: Aye. 


MR. METTLER: Aye. 


MR. DAVIDSON: Aye. 


MR. HILLSDON-SMITH: Aye.· 


CHAIRMAN GARD: Aye. 
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( 


10 


11 


12 


13 


14 


Opposed 1 nay. ( 


(No response.) 


CHAIRMAN GARD: Now 1 we need a motion 


15 to final adopt the rule as amended. 


16 


17 


18 


19 


20 vote. 


MR. RULON: So moved. 


MS: BOYDSTON: Second. 


MR. POWDRILL: Second. 


CHAIRMAN GARD: This is a roll-call 


21 Dr. Alexandrovich? 


22 


23 


DR. ALEXANDROVICH: Yes. 


CHAIRMAN GARD: Ms. Boydston? 


( 
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( 


1 MS. BOYDSTON: Yes. 


2 CHAIRMAN GARD: Mr. Powdrill? 


3 MR. POWDRILL: Yes. 


4 CHAIRMAN GARD: Mr. Davidson? 


5 MR. DAVIDSON: Yes: 


CHAIRMAN GARD: Mr. Horn? 


7 MR. HORN: Yes. 


8 CHAIRMAN GARD: Mr. Hillsdon-Smith? 


9 MR. HILLSDON~SMITH: Yes. 


10 CHAIRMAN GARD: Mr. Carmichael? 


11 MR. CARMICHAEL: Yes. 


( 12 CHAIRMAN GARD: Dr. N~emiec? 


13 DR. NIEMIEC: Yes. 


14 CHAIRMAN GARD: Mr. Rulon? 


15 MR. RULON: Yes. 


16 CHAIRMAN GARD: Mr. Etzler? 


17 MR. ETZLER: Yes. 


18 CHAIRMAN GARD: Mr. Bausman? 


1~ MR .. BAUSMAN: Yes·. 


20 CHAIRMAN GARD: Mr. Mettler? 


21 MR. METTLER: Yes. 


22 CHAIRMAN GARD: The Chair votes aye. 


23 Thirteen ayes, zero nays, the rule has been 
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1 finally adopted. 


2 This is a public hearing before the 


3 Environmental Rules Board of the State of Indiana 


4 concerning final adoption of amendments to rules 


5 at 327 IAC 8 1 Total Coliform Rules. 


6' I will now introduce Exhibit C 1 the rules 


7 that are preliminarily adopted 1 into the record 


8 of the hearing. 


9 MaryAnn Stevens will present the rule. 


10 


11 


12 


MS. STEVENS: Good afternoon 1 membeis 


of the Board. I am MaryAnn Stevens 1 a rule 


writer in the Office of Legal Counsel, Rules 


13 Development Branch. 


14 This is the hearing for consideration of 


15 final adoption of the federally required 


16 revisions to the Total Coliform Rule adopted by 


17 the United States Environmental ~rotection Agency 


18 under the Safe Drinking Water Act. An emergency 


19 rule has been in place since February to 


20 temporarily provide for the requirements of the 


21 Revised Total Coliform Rule. This is the 


22 rulemaking that will permanently include 


23 requirements in the -- in Indiana's 


( 


( 


( 







1 CHAIRMAN GARD: The next meeting of 


2 the Environmental Rules Board is tentatively set 


3 for February the --
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4 


5 


DR. NIEMIEC: 8th. 


CHAIRMAN GARD: 8th. There could 


6 possibly be a change if there -- in the month, so 


7 if there is, you'll be notified in a timely 


8 f~shion. If it's the 8th, it'll be at 1:30 in 


9 Conference Room A, Indiana Government Center 


10 South. 


11 Is there anything else that the Board 


12 


13 


14 


would .like to bring up? 


(No response.) 


CHAIRMAN GARD: If not, I need a 


15 motion to adj?yrq. 


16 


17 


18 


19 aye. 


20 


21 


22 


23 


MR. CARMICHAEL: So moved. 


DR. ~IEMIEC: Second. 


CHAIRMAN GARD: All in favor, say 


MR. HORN: Aye. 


DR. NIEMIEC: Aye. 


DR. ALEXANDROVICH: Aye. 


MR. RULON: Aye. 
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1 MS. BOYDSTON: Aye. 


2 MR. ETZLER: Aye. 


3 MR. BAUSMAN: Aye. 


4 MR. POWDRILL: Aye. 


5 MR. CARMICHAEL: Aye. 


6 MR. METTLER: Aye.· 


7 MR. DAVIDSON: Aye. 


8 MR. HILLSDON-SMITH: Aye. 


9 CHAIRMAN GARD: Aye. 


10 Opposed 1 nay. 


11 (No response.) 
( 


12 CHAIRMAN GARD: Thank you all. A lot 


13 of sleepy people here today 1 I think. 


14 
The.reupon 1 the proceedings of 


15 Nov~mber 9 1 2016 were concluded 
at 2:45 o•clock p.m. 


16 


17 


18 


19 


20 


21 


22 


23 
( 
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CERTIFICATE 


I, Lindy L. Meyer, Jr., the undersigned 


3 Court Reporter and Notary Public residing in the 


4 City of Shelbyville, Shelby County, I~diana, do 


5 hereby certify that the foregoing is a true and 
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~ correct transcript of the proceedings taken by me 


7 on Wednesday, November 9, 2016 in this matter and 


8 transcribed by me. 
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10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


Lindy ~ . Meyer, Jr. , 


Notary Public in and 


for the State of Indiana. 


.I I 


·. 
My Commission expires August 26, 2024. 
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SECTION A:   


DESCRIPTION OF MATERIALS 


REQUIRED FOR PLAN SUBMITTAL  
  







 


 


Administrative Material – 40 C.F.R. Part 51, Appendix V, Section 2.1 


Appendix V 


Section 2.1 
Requirement Documentation Provided in Submittal 


Submittal 


Section 


(a) Formal letter of submittal Letter of Submittal Preface 


(b) 
Evidence the plan has been 


adopted and the effective date 


Secretary’s Declaration of Adoption: 


K.A.R. 28-19-11. 
B 


(c) 
Legal authority to adopt and 


implement plan 


Kansas Statutes Annotated (K.S.A.) 


Chapter 65, Article 30 
C 


(d) 


Copy of actual regulation or 


document, including 


indication of the changes 


made 


K.A.R. 28-19-11 as published in the 


Kansas Register on October 27, 2016. 


 


Stamped and dated copies of Department of 


Administration and Attorney General’s 


Approval. 


D 


(e) 


Evidence the State has 


followed all procedural 


requirements 


Report of the Hearing Officer E 


(f) 
Evidence that public notice 


was provided 


Notice of Hearing published in the Kansas 


Register on August 11, 2016. 


 


Formal and electronic notice to:  EPA and 


District Offices to post in regions. 


KDHE – BOA Website of Public Notice. 


F 


(g) 


Certification that public 


hearing was held as per 


information in public notice 


Report of the Hearing Officer 


Public Notice Documentation 
E, F 


(h) 


Compilation of public 


comments and responses 


thereto 


Attachments III and V to the Report of the 


Hearing Officer 
E 


 


  







 


 


Technical Support – 40 C.F.R. Part 51, Appendix V, Section 2.2 


Appendix V 


Section 2.2 
Requirement 


Documentation 


Provided in 


Submittal 


Submittal 


Section 


(a) 
Identification of all relevant pollutants affected 


by the plan. 
Refer to response. G 


(b) 
Identification of the location of affected sources 


under the plan. 
Refer to response. G 


(c) 
Quantification of the changes in the plan’s 


allowable emissions. 
N/A. G 


(d) 
Demonstration that the ambient air quality will 


not deteriorate, etc. 
Refer to response. G 


(e) Modeling information. N/A G 


(f) 
Evidence that emission limits are continuous 


emission reduction technology-based. 
N/A. G 


(g) Evidence that plan contains emission limits, etc. N/A. G 


(h) Compliance and enforcement provisions. Refer to response. G 


(i) 


Special economic or technological justifications 


as needed, or explanation of why justification in 


not needed. 


N/A. G 
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KDHE, Bureau of Air 1 Last Revised:  October 19, 2016 


State of Kansas Air Quality Statutes 


Chapter 65.--PUBLIC HEALTH 


Article 30.--AIR QUALITY CONTROL 


 


 


65-3001. Title of act. K.S.A. 65-3002, 65-3003, 65-3005 through 65-3013 and 65-3015 


through 65-3020 and K.S.A. 65-3008a, 65-3008b and 65-3024 through 65-3028, and amendments 


thereto, shall be known and may be cited as the Kansas air quality act. History: L. 1967, ch. 347, 


§ 1; L. 1970, ch. 261, § 1; L. 1993, ch. 13, § 1; March 25.  


 


65-3002. Definitions. As used in this act, unless the context clearly requires otherwise:  


(a) "Air contaminant" means dust, fumes, smoke, other particulate matter, vapor, gas, odorous 


substances, or any combination thereof, but not including water vapor or steam condensate.  


(b) "Air contamination" means the presence in the outdoor atmosphere of one or more air 


contaminants.  


(c) "Air pollution" means the presence in the outdoor atmosphere of one or more air 


contaminants in such quantities and duration as is, or tends significantly to be, injurious to human 


health or welfare, animal or plant life, or property, or would unreasonably interfere with the 


enjoyment of life or property, or would contribute to the formation of regional haze.  


(d) "Alter" means any physical change in, or change in the method of operation of, an air 


contaminant emission stationary source which increases the amount of any regulated air pollutant 


emitted by such source or which results in the emission of any regulated air pollutant not previously 


emitted.  


(e) "Emission" means a release into the outdoor atmosphere of air contaminants.  


(f) "Deciview" means an atmospheric haze index that expresses changes in visibility 


conditions as defined in 40 C.F.R. § 51.301 as in effect on July 1, 2005.  


(g) "Facility" means any building, structure, machine, equipment, device or installation (or 


group of buildings, structures, machines, equipment, devices or installations), whether temporary 


or permanent, located on one or more contiguous or adjacent properties and under common control 


of the same person (or persons under common control). Such term shall not include locomotives, 


diesel trucks or truck tractors unless otherwise required by the federal clean air act, as amended in 


November 1990.  


(h) "Modify" or "modification," when used in conjunction with an approval or permit action, 


means an amendment to an existing approval or permit initiated by the permittee. When used to 


describe a change in any air contaminant emission stationary source, "modify" shall have the same 


meaning as the term "alter."  


(i) "Permittee" means the holder of an approval or the holder of a permit and includes both the 


owner and the operator of any approved or permitted air contaminant emission source.  


(j) "Person" means any individual, partnership, firm, association, municipality, public or 


private corporation, subdivision or agency of the state or federal government, trust, estate or any 


other legal entity.  


(k) "Regional haze" means visibility impairment, measured in deciviews, occurring over a 


large geographic area caused by the cumulative emissions of gaseous and particulate air 


contaminants from numerous sources.  


(l) "Reopen" means to seek an amendment to an existing approval or permit initiated by any 


person other than the permittee.  


(m) "Secretary" means the secretary of health and environment.  



http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0001.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0002.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0003.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0005.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0013.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0015.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0020.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0008a.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0008b.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0024.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0028.html

http://www.ksrevisor.org/statutes/chapters/ch65/065_030_0002.html
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(n) "Stationary source" means any building, structure, facility or installation which emits or 


may emit any air contaminant. History: L. 1967, ch. 347, § 2; L. 1970, ch. 261, § 2; L. 1974, ch. 


352, § 135; L. 1993, ch. 13, § 2; L. 2006, ch. 84, § 1; July 1.  


65-3003. Responsibility of secretary; administration. The responsibility for air quality 


conservation and control of air pollution is hereby placed with the secretary of health and 


environment. The secretary shall administer this act through the division of environment.  


History: L. 1967, ch. 347, § 3; L. 1970, ch. 261, § 3; L. 1974, ch. 352, § 136; July 1. 


 


65-3005. Powers of the secretary. (a) The secretary shall have the power to:  


(1) Adopt, amend and repeal rules and regulations implementing and consistent with this act.  


(2) Hold hearings relating to any aspect of or matter in the administration of this act concerning 


air quality control, and in connection therewith, compel the attendance of witnesses and the 


production of evidence.  


(3) Issue such orders, permits and approvals as may be necessary to effectuate the purposes of 


this act and enforce the same by all appropriate administrative and judicial proceedings.  


(4) Require access to records relating to emissions which cause or contribute to air pollution.  


(5) Prepare and develop a comprehensive plan or plans for the prevention, abatement and 


control of air pollution originating in Kansas that affects air quality in Kansas or in other states or 


both.  


(6) Adopt rules and regulations governing such public notification and comment procedures 


as authorized by this act.  


(7) Encourage voluntary cooperation by persons or affected groups to achieve the purposes of 


this act.  


(8) (A) Encourage local units of government to handle air pollution problems within their 


respective jurisdictions and on a cooperative basis; (B) provide technical and consultative 


assistance therefor; and (C) enter into agreements with local units of government to administer all 


or part of the provisions of the Kansas air quality act in the units' respective jurisdictions.  


(9) Encourage and conduct studies, investigations and research relating to air contamination 


and air pollution and their causes, effects, prevention, abatement and control.  


(10) Encourage air contaminant emission sources to voluntarily implement strategies, 


including the development and use of innovative technologies, market-based principles and other 


private initiatives to reduce or prevent pollution.  


(11) Determine by means of field studies and sampling the degree of air contamination and air 


pollution in the state and the several parts thereof.  


(12) Establish ambient air quality standards for the state as a whole or for any part thereof.  


(13) Collect and disseminate information and conduct educational and training programs 


relating to air contamination and air pollution.  


(14) Advise, consult and cooperate with other agencies of the state, local governments, 


industries, other states, interstate or interlocal agencies, and the federal government, and with 


interested persons or groups.  


(15) Accept, receive and administer grants or other funds or gifts from public and private 


entities, including the federal government, for the purpose of carrying out any of the functions of 


this act. Such funds received by the secretary pursuant to this section shall be deposited in the state 


treasury to the account of the department of health and environment.  
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(16) Enter into contracts and agreements with other state agencies or subdivisions, local 


governments, other states, interstate agencies, the federal government or its agencies or private 


entities as is necessary to accomplish the purposes of the Kansas air quality act.  


(17) Conduct or participate in intrastate or interstate emissions trading programs or other 


programs that demonstrate equivalent air quality benefits for the prevention, abatement and control 


of air pollution in Kansas or in other states or both.  


(18) Prepare and adopt a regional haze plan as may be necessary to prevent, abate and control 


air pollution originating in Kansas that affects air quality in Kansas or in other states or both. Any 


regional haze plan prepared by the secretary shall be no more stringent than is required by 42 


U.S.C. § 7491.  


(19) Participate in the activities of any visibility transport commission established under 42 


U.S.C. § 7492. The secretary shall report to the governor and the legislature on the activities of 


any such visibility transport commission annually.  


(b) It is a policy of the state to regulate the air quality of the state and implement laws and 


regulations that are applied equally and uniformly throughout the state and consistent with those 


of the federal government.  


(1) The secretary shall have the authority to promulgate rules and regulations to establish 


standards to ensure that the state is in compliance with the provisions of the federal clean air act, 


as amended (42 U.S.C. section 7401 et seq.). The standards so established shall not be any more 


stringent, restrictive or expansive than those required under the federal clean air act, as amended, 


nor shall the rules and regulations be enforced in any area of the state prior to the time required by 


the federal clean air act. If the secretary determines that more stringent, restrictive or expansive 


rules and regulations are necessary, the secretary may implement the rules and regulations only 


after approval by an act of the legislature. The restrictions of this subsection shall not apply to the 


parts of the state implementation plan developed by the secretary to bring a nonattainment area 


into compliance when needed to have a United States environmental protection agency approved 


state implementation plan.  


(2) For any application for a permit required by federal or state law, the secretary shall not 


deny or delay the issuance of such permit when the requirements of this act have been met. 


History: L. 1967, ch. 347, § 5; L. 1970, ch. 261, § 5; L. 1974, ch. 352, § 137; L. 1993, ch. 13, § 


3; L. 2006, ch. 84, § 2; L. 2009, ch. 141, § 23; May 28.  


 


65-3006. Same; publication and enforcement of regulations; employment of personnel; 


services. The secretary shall:  


(a) Publish and enforce the rules, regulations and standards promulgated hereunder. The 


secretary shall furnish a copy of such rules, regulations or standards adopted hereunder to any 


citizen upon request.  


(b) Employ such professional, technical and other staff, and provide such technical, scientific 


and other services as may be required, including laboratory facilities, for the purpose of 


effectuating the provisions of this act from funds appropriated and available for the purposes of 


this act. History: L. 1967, ch. 347, § 6; L. 1970, ch. 261, § 6; L. 1974, ch. 352, § 138; L. 1975, ch. 


312, § 10; July 1.  


 


65-3007. Air contaminant sources; classification; monitoring; reporting. (a) The 


secretary, by rule and regulation, shall classify air contaminant sources which, in the secretary's 


judgment, may cause or contribute to air pollution, according to levels and types of emissions and 
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other characteristics which relate to air pollution and may require reporting for any such class or 


classes. The classifications promulgated by the secretary shall be made to apply to the state as a 


whole or to any designated area of the state, and shall be made with special reference to effects on 


health, economic and social factors, and physical effects on property.  


(b) The secretary shall require air contaminant emission sources to monitor emissions, 


operating parameters, ambient impact of any source emissions or any other parameters deemed 


necessary by the secretary. The secretary may require air contaminant emission sources to keep 


records and make reports consistent with the purposes of this act.  


(c) Any person operating or responsible for the operation of air contaminant sources of any 


class for which the rules and regulations of the secretary require reporting shall make reports 


containing information as may be required by the secretary concerning location, size and height of 


contaminant outlets, processes employed, fuels used and the nature and time periods or duration 


of emissions, and such other information as is relevant to air pollution and available or reasonably 


capable of being assembled. History: L. 1967, ch. 347, § 7; L. 1970, ch. 261, § 7; L. 1974, ch. 


352, § 139; L. 1975, ch. 312, § 11; L. 1993, ch. 13, § 4; March 25.  


 


65-3008. Approvals and permits for emission stationary sources. (a) No person shall 


construct, own, operate, install, alter or use any air contaminant emission stationary source which, 


in accordance with rules and regulations, the secretary finds may cause or contribute to air 


pollution, unless an appropriate approval or permit has been issued for the source by the secretary 


under this act. Approvals or permits issued by the secretary may be subject to conditions consistent 


with the purposes of this act and rules and regulations promulgated under this act.  


(b) The secretary shall require that applications for approvals and permits, and renewals 


thereof, under this act shall be accompanied by application fees and such plans, specifications, 


compliance plans or other information as the secretary deems necessary. Applications shall be 


submitted on forms provided by the secretary and shall be signed by a responsible official of the 


source, who shall certify the accuracy of the information submitted.  


(c) The issuance or holding of an approval or permit shall not convey any property right or 


exclusive privilege to the holder thereof.  


(d) Without any further action on the part of the secretary, an approval or a permit shall become 


void and without effect on its expiration date unless a completed application form and any required 


fee are filed with the secretary on or before the expiration date of the approval or the permit. For 


purposes of this subsection, the secretary may specify by rule and regulation an amount of time 


prior to the expiration date of an operating permit by which a complete application form and any 


required fee must be filed with the secretary in order to be considered timely filed. The secretary 


may provide for a grace period by rule and regulation.  


(e) The secretary may issue by rule and regulation a general approval or permit covering 


numerous similar sources. Any general approval or permit shall comply with all requirements 


applicable to approvals or permits under this act. Any source covered by a general approval or 


permit must apply to the secretary and receive authority to operate under the general approval or 


permit.  


(f) The secretary may fix, charge and collect fees for approvals and permits, and the renewal 


thereof, to cover all or any part of the cost of administering the provisions of [the] Kansas air 


quality act, other than K.S.A. 65-3027, and amendments thereto. The secretary shall adopt rules 


and regulations fixing such fees. The fees shall be deposited in the state treasury and credited to 


the air quality fee fund established in K.S.A. 65-3024, and amendments thereto, except that if all 
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or any portion of the regulatory services for which a fee is collected under this section is performed 


by a county, city-county or multicounty health department, that portion of such fee which pertains 


to such services, as determined by the secretary, shall be credited to the local air quality control 


authority regulation services fund, which is hereby created in the state treasury, and shall be paid 


from such fund to such local air quality control authority. History: L. 1967, ch. 347, § 8; L. 1970, 


ch. 261, § 8; L. 1974, ch. 352, § 140; L. 1981, ch. 250, § 1; L. 1983, ch. 286, § 3; L. 1984, ch. 313, 


§ 126; L. 1993, ch. 13, § 5; L. 2014, ch. 30, § 3; July 1.  


 


65-3008a. Same; public comment and hearing; review. (a) No permit shall be issued, 


modified, renewed or reopened without first providing the public an opportunity to comment and 


request a public hearing on the proposed permit action. The request for a public hearing on the 


issuance of a permit shall set forth the basis for the request and a public hearing shall be held if, in 


the judgment of the secretary, there is sufficient reason.  


(b) The secretary shall affirm, modify or reverse the decision on such permit after the public 


comment period or public hearing, and shall affirm the issuance of any permit the terms and 


conditions of which comply with all requirements established by rules and regulations 


promulgated pursuant to the Kansas air quality act. Any person who participated in the public 


comment process or the public hearing who otherwise would have standing under K.S.A. 77-611, 


and amendments thereto, shall have standing to obtain judicial review of the secretary's final action 


on the permit pursuant to the Kansas judicial review act in the court of appeals. Any such person 


other than the applicant for or holder of the permit shall not be required to have exhausted 


administrative remedies in order to be entitled to review. The court of appeals shall have original 


jurisdiction to review any such final agency action. The record before the court of appeals shall be 


confined to the agency record for judicial review and consist of the documentation submitted to or 


developed by the secretary in making the final permit decision, including the permit application 


and any addenda or amendments thereto, the permit summary, the draft permit, all written 


comments properly submitted to the secretary, all testimony presented at any public hearing held 


on the permit application, all responses by the applicant or permit holder to any written comments 


or testimony, the secretary's response to the public comments and testimony and the final permit.  


(c) When determined appropriate by the secretary, the procedures set out in subsection (a) may 


be required prior to the issuance, modification, renewal or reopening of an approval. History: L. 


1993, ch. 13, § 6; L. 2006, ch. 79, § 1; L. 2009, ch. 141, § 24; L. 2010, ch. 17, § 142; July 1.  


 


65-3008b. Same; suspension, revocation, denial, modification, issuance. (a) The secretary 


may suspend or revoke an approval or a permit if the permittee has violated any provision of the 


approval or the permit, any provision of this act or any rule and regulation adopted under this act 


and applicable to the permitted source.  


(b) As applicable to the source for which the approval or permit is sought, the secretary may 


deny an approval or permit, or a renewal thereof, if the applicant fails to: (1) Submit a complete 


application; or (2) submit an application fee.  


(c) The secretary may deny a permit for any proposed new stationary source if the owner or 


operator of such a source fails to demonstrate to the satisfaction of the secretary that any other 


stationary source owned or operated by such person, or by any entity controlling, controlled by or 


under common control with such person, in this state is in compliance, or meeting a schedule for 


compliance, with all applicable emission limitations and standards under this act and the federal 


clean air act, and amendments thereto.  
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(d) The secretary may modify or reopen an approval or a permit for cause. The secretary shall 


reopen a permit whenever requirements under this act become applicable to a permitted source 


and three or more years remain on the original term of the permit. Any permit revision 


incorporating a requirement adopted by the secretary shall be effective as soon as practicable, but 


not later than 18 months after the promulgation of the requirement by the United States 


environmental protection agency.  


(e) Within 15 days after the issuance of a notice of intent to take any action authorized by 


subsection (a), (b), (c) or (d), or within 15 days after the secretary's written decision to affirm, 


modify or reverse a permit decision pursuant to subsection (b) of K.S.A. 65-3008a, the permittee 


may file a request for a hearing with the secretary. Each such notice of intent shall specify the 


provision of this act or rule and regulation allegedly violated, the facts constituting the alleged 


violation and the secretary's intended action. Each notice of intent or written decision to affirm, 


modify or reverse a permit decision shall state the permittee's right to request a hearing. Such 


hearing shall be conducted in accordance with the Kansas administrative procedure act.  


(f) The filing of a request by the permittee for an approval or permit modification, revocation 


or amendment, or the filing by the permittee of a notification of planned changes or anticipated 


noncompliance, does not stay any approval or permit condition.  


(g) No permit shall be issued, modified, amended, revised or renewed unless the United States 


environmental protection agency has certified that such permit complies with the requirements of 


the federal clean air act, except that a permit may be issued if the United States environmental 


protection agency has not notified the secretary of the United States environmental protection 


agency's decision within 45 days after receipt of the proposed permit by such agency.  


(h) The secretary shall issue or deny the permit (including requests for modification or to 


reopen the permit):  


(1) Within three years of the date the United States environmental protection agency approves 


the state permitting program pursuant to the provisions of the federal clean air act, as amended in 


November 1990, for permit applications submitted within the first full year after such date;  


(2) pursuant to the time schedule provided by title IV (acid rain) of the 1990 amendments to 


the federal clean air act, for air contaminant emission sources subject to that title; or  


(3) within 18 months after receiving a complete application, in all other cases.  


(i) Failure of the secretary to issue or deny the permit, or grant or deny a request to modify or 


reopen the permit, within the period stated in subsection (h) shall not result in the default issuance 


of a permit, permit amendment, permit modification or permit renewal nor shall such failure result 


in any other entity assuming jurisdiction to act on the permit or the request. History: L. 1993, ch. 


13, § 7; March 25.  


 


65-3009. Inspections. The secretary may designate competent representatives who may enter 


and inspect any property, premise or place at any reasonable time for the purpose of investigating 


either an actual or possible source of air pollution or of ascertaining the state of compliance with 


this act and regulations in force pursuant thereto. No person shall refuse entry or access to any 


authorized representative of the secretary who requests entry for purposes of inspection, and who 


presents appropriate credentials; nor shall any person obstruct, hamper or interfere with any such 


inspection. If requested, the owner or operator of the premises shall receive a report setting forth 


levels of emissions and any other facts found which relate to compliance status. History: L. 1967, 


ch. 347, § 9; L. 1970, ch. 261, § 9; L. 1974, ch. 352, § 141; July 1.  
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65-3010. Emission control requirements. (a) The secretary shall establish emission control 


requirements, and requirements for open burning (including appropriate prohibition thereof). Such 


requirements may be either for such areas as a whole or may vary from area to area, as may be 


appropriate to facilitate accomplishment of the purposes of this act and in order to take necessary 


or desirable account of varying local conditions. Any emission which does not conform to a 


requirement in force pursuant to this subsection shall constitute a violation of this act.  


(b) Every local air quality conservation program that is established pursuant to K.S.A. 65-


3016, as amended, shall be in compliance with the rules and regulations set forth for that area by 


the secretary.  


(c) Variations from the requirements of subsection (b) of this section may be included in a 


local air quality conservation program only after approval by the secretary, following 


demonstration to the satisfaction of the secretary that the proposed requirements are not less 


stringent than the standards and requirements established by the secretary and are otherwise 


consistent with the purposes of this act. Any requirement placed in force pursuant to this subsection 


shall be preceded by public hearing. The secretary, upon evidence that conditions have changed or 


that additional or other information is relevant to a decision with respect to the emission control 


or open burning requirements concerned may, after public hearing, withdraw any approval 


previously given to a local requirement pursuant to this subsection.  


(d) The secretary shall establish reasonable ambient air quality standards for the state as a 


whole, or any part thereof, and shall require the emission control requirements of any local 


program to be consistent with such standards in addition to meeting any other requirements 


pursuant to this section. History: L. 1967, ch. 347, § 10; L. 1970, ch. 261, § 10; L. 1974, ch. 352, 


§ 142; July 1.  


 


65-3011. Enforcement; procedure. (a) If the secretary or the director of the division of 


environment finds that any person has violated any provision of any approval, permit or 


compliance plan or any provision of this act or any rule and regulation promulgated under this act, 


the secretary may issue an order finding such person in violation of the act and directing the person 


to take such action as necessary to correct the violation. Any order issued shall specify the length 


of time after receipt of the order during which the person must correct the violations.  


(b) Any person to whom an order is issued pursuant to subsection (a) may request a hearing 


within 15 days after service of the order. Hearings before the secretary shall be conducted in 


accordance with the Kansas administrative procedure act. History: L. 1967, ch. 347, § 11; L. 1970, 


ch. 261, § 11; L. 1974, ch. 352, § 143; L. 1988, ch. 356, § 201; L. 1993, ch. 13, § 9; March 25.  


 


65-3012. Action to protect health or environment; judicial review procedures. (a) Upon 


receipt of evidence that emissions from an air pollution source or combination of air pollution 


sources presents: (1) An imminent and substantial endangerment to public health or welfare or to 


the environment; or (2) for an imminent or actual violation of this act, any rules and regulations 


adopted under this act, any orders issued under this act or any permit conditions required by this 


act, the secretary may issue a temporary order not to exceed seven days in duration, directing the 


owner or operator, or both, to take such steps as necessary to prevent the act or eliminate the 


practice.  


(b) Upon issuance of the temporary order, the secretary may commence an action in the district 


court to enjoin acts or practices specified in subsection (a) or request the attorney general or 


appropriate county or district attorney to commence an action to enjoin those acts or practices.  
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(c) The secretary may bring suit in any court of competent jurisdiction to immediately restrain 


the acts or practices specified in subsection (a). An action for injunction under this subsection shall 


have precedence over other cases in respect to order of trial.  


(d) The owner or operator, or both, aggrieved by an order of the secretary issued pursuant to 


this section shall be immediately entitled to judicial review of such agency action by filing a 


petition for judicial review in district court. The aggrieved party shall not be required to exhaust 


administrative remedies. A petition for review under this subsection shall have precedence over 


other cases in respect to order of trial. History: L. 1967, ch. 347, § 12; L. 1970, ch. 261, § 12; L. 


1974, ch. 352, § 144; L. 1993, ch. 13, § 12; L. 2009, ch. 141, § 25; May 28. 


 


65-3013. Variances; hearing. (a) Any person who owns or is in control of any plant, building, 


structure, process or equipment may apply to the secretary for a variance from rules and regulations 


governing the quality, nature, duration or extent of emissions. The application shall be 


accompanied by such information and data as the secretary may reasonably require. The secretary 


may grant such variance if the secretary finds that:  


(1) The emissions occurring or proposed to occur do not endanger or tend significantly to 


endanger human health or safety; and  


(2) Compliance with the rules and regulations from which variance is sought would produce 


serious hardships without equal or greater benefits to the public.  


(b) No variance shall be granted pursuant to this section except after public hearing on due 


notice and until the secretary has considered the relative interests of the applicant, other owners of 


property likely to be affected by the discharges, and the general public.  


(c) Any variance or renewal thereof shall be granted within the requirements of subsection (a) 


and for time periods and under conditions consistent with the reasons therefor, and within the 


following limitations:  


(1) If the variance is granted on the ground that there is no practicable means known or 


available for the adequate prevention, abatement or control of the air pollution involved, it shall 


be only until the necessary means for prevention, abatement or control become known and 


available and subject to the taking of any substitute or alternate measures that the secretary may 


prescribe.  


(2) If the variance is granted on the ground that compliance with the particular requirement or 


requirements from which variance is sought will necessitate the taking of measures which, because 


of their extent or cost, must be spread over a considerable period of time, it shall be for a period 


not to exceed such reasonable time as the secretary finds is requisite for the taking of the necessary 


measures. A variance granted on the ground specified herein shall contain a timetable for the taking 


of action in an expeditious manner and shall be conditioned on adherence to such timetable.  


(3) If the variance is granted on the ground that it is justified to relieve or prevent hardship of 


a kind other than that provided for in subsections (c)(1) and (2), it shall be for not more than one 


year.  


(d) Any variance granted pursuant to this section may be renewed on terms and conditions and 


for periods which would be appropriate on initial granting of a variance. If complaint is made to 


the secretary on account of the variance, no renewal thereof shall be granted, unless following 


public hearing on the complaint on due notice, the secretary finds that renewal is justified. No 


renewal shall be granted except on application therefor. Any such application shall be made at 


least 60 days prior to the expiration of the variance. Immediately upon receipt of an application 
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for renewal the secretary shall give public notice of such application in accordance with rules and 


regulations of the secretary.  


(e) A variance or renewal shall not be a right of the applicant or holder thereof but shall be in 


the discretion of the secretary. Within 15 days after the secretary's written decision to grant or deny 


a variance or renewal thereof, the applicant or holder of a variance or renewal may file a request 


for a hearing with the secretary. Such hearing shall be conducted in accordance with the Kansas 


administrative procedure act. However, any person who participated in the public comment 


process or the public hearing or who otherwise would have standing under K.S.A. 77-611, and 


amendments thereto, and is adversely affected by any final action of the secretary pursuant to this 


section shall have standing to obtain judicial review of the secretary's final action on the variance 


or renewal in the court of appeals. Any such person other than the applicant for or holder of the 


permit shall not be required to have exhausted administrative remedies in order to be entitled to 


review. The court of appeals shall have original jurisdiction to review any such final agency action. 


The record before the court of appeals shall be confined to the agency record for judicial review 


and consist of the documentation submitted to or developed by the secretary in making the final 


variance or renewal decision, including the variance or renewal application and any addenda or 


amendments thereto, the variance or renewal summary, the draft variance or renewal, all written 


comments properly submitted to the secretary, all testimony presented at any public hearing held 


on the variance or renewal application, all responses by the applicant or holder of a variance or 


renewal to any written comments or testimony, the secretary's response to the public comments 


and testimony and the final variance or renewal.  


(f) Nothing in this section and no variance or renewal granted pursuant hereto shall be 


construed to prevent or limit the application of the emergency provisions and procedures of K.S.A. 


65-3012, and amendments thereto, to any person or any person's property. History: L. 1967, ch. 


347, § 13; L. 1970, ch. 261, § 13; L. 1974, ch. 352, § 145; L. 1986, ch. 318, § 93; L. 1988, ch. 356, 


§ 202; L. 2006, ch. 79, § 2; April 13.  


 


65-3015. Records and information open; trade secret exception. (a) Except as provided in 


subsection (b), any records, reports or information obtained pursuant to this act shall be available 


to the public.  


(b) Upon a showing satisfactory to the secretary by any person that records, reports or 


information, or a particular part thereof (other than emission data), to which the secretary has 


access under this act, if made public, would divulge methods or processes entitled to protection as 


trade secrets of such person under the uniform trade secrets act (K.S.A. 60-3320 et seq., and 


amendments thereto), the secretary shall consider such record, report or information, or particular 


portion thereof, confidential, except that: (1) Such record, report or information may be disclosed 


to officers, employees or authorized representatives of the United States government concerned 


with carrying out responsibilities under the federal clean air act and amendments thereto; and (2) 


this subsection shall not apply to any provision in any air quality approval or permit issued by the 


secretary and the public shall have access to such approvals and permits in their entirety. History: 


L. 1967, ch. 347, § 15; L. 1970, ch. 261, § 15; L. 1973, ch. 254, § 1; L. 1974, ch. 352, § 147; L. 


1993, ch. 13, § 13; L. 2005, ch. 67, § 7; July 1. 


 


65-3016. Local air quality conservation programs. Any city, county, city and county, or any 


combination of two (2) or more cities, counties or cities and counties are authorized to conduct 


tests and surveys to determine the degree of purity of the air within its jurisdiction, and may request 
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consultation, technical assistance and cooperation from the secretary in conducting such tests and 


surveys. If such tests and surveys indicate that unsatisfactory air quality exists, is likely to exist or 


is likely to occur, the governing body of said city or county shall have the authority, upon approval 


of the secretary, to establish a local air quality conservation authority: Provided, That no local air 


quality conservation authority shall be so approved, except after a public hearing as provided in 


this act. Any local air quality conservation authority which was in existence prior to May 1, 1967, 


may apply to the secretary for approval as a local air quality conservation authority hereunder. In 


approving or disapproving the formation of a local air quality conservation authority, the secretary 


shall determine: (1) The need for a local air quality conservation authority in the jurisdiction 


proposed; (2) the likely ability of the local air quality conservation authority, as proposed, to 


maintain satisfactory air quality in its jurisdiction; and (3) whether or not the jurisdiction of the 


proposed local air quality conservation authority completely contains the affected area.  


Local air quality control authorities shall have authority to enforce the rules, regulations and 


standards adopted by the secretary and to establish such additional rules, regulations and standards 


as necessary to maintain satisfactory air quality within their jurisdiction: Provided, That any rule, 


regulation or standard established by a local air quality conservation authority pertaining to health 


hazard shall be in compliance with the rules and regulations set forth for that area by the secretary: 


Provided further, That until the secretary shall adopt rules, regulations and standards respecting 


any area within the jurisdiction of a local air quality conservation authority, the rules, regulations 


and standards of such local authority respecting said area or areas shall have full force and effect 


without approval thereof by the secretary.  


Upon the establishment of a local air quality conservation authority, such authority and the 


secretary shall have concurrent jurisdiction over the local area with power and authority to 


maintain adequate air quality in accordance with the rules, regulations and standards adopted by 


the secretary.  


When two (2) or more cities, two (2) or more counties or a city and a county, or any 


combination thereof, are affected by a common air mass of unsatisfactory quality and the 


respective local air quality control authorities, if such exist, are for any reason unable to agree upon 


a solution or settlement to such air quality problem, the secretary shall, after review and 


investigation, render decisions and make findings in settlement thereof. History: L. 1967, ch. 347, 


§ 16; L. 1970, ch. 261, § 16; L. 1974, ch. 352, § 148; July 1. 


 


65-3017. Motor vehicle pollution. (a) As the state of knowledge and technology relating to 


the control of emissions from motor vehicles may permit or make appropriate, and in furtherance 


of the purposes of this act, the secretary may provide by rules and regulations for the control of 


emissions from motor vehicles. Such rules and regulations may prescribe requirements for the 


installation and use of equipment designed to reduce or eliminate emissions and for the proper 


maintenance of such equipment and of vehicles. Any rules or regulations pursuant to this section 


shall be consistent with provisions of federal law or regulations, if any, relating to control of 


emissions from the vehicles concerned. The secretary shall not require, as a condition precedent 


to the initial sale of a vehicle or vehicular equipment, the inspection, certification or other approval 


of any feature or equipment designed for the control of emissions from motor vehicles, if such 


feature or equipment has been certified, approved or otherwise authorized pursuant to federal law.  


(b) As used in this section "motor vehicle" shall have the same meaning as in K.S.A. 8-1437.  


History: L. 1967, ch. 347, § 17; L. 1970, ch. 261, § 17; L. 1974, ch. 352, § 149; L. 1975, ch. 


33, § 8; L. 1976, ch. 52, § 4; July 1.  
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65-3018. Administrative fines. (a) The secretary or the director of the division of 


environment, upon a finding that a person has violated any provision of K.S.A. 65-3025 and 


amendments thereto, may impose a penalty not to exceed $10,000 which shall constitute an actual 


and substantial economic deterrent to the violation for which it is assessed. In the case of a 


continuing violation, every day such violation continues shall be deemed a separate violation.  


(b) No penalty shall be imposed pursuant to this section except after notice of violation and 


opportunity for hearing upon the written order of the secretary or the director of the division of 


environment issued to the person who committed the violation. The order shall state the violation, 


the penalty to be imposed and the right to request a hearing thereon. The request for hearing shall 


be in writing, directed to the secretary and filed with the secretary within 15 days after service of 


the order. Hearings under this section shall be conducted in accordance with the Kansas 


administrative procedure act.  


(c) Nothing in this act shall be construed to abridge, limit or otherwise impair the right of any 


person to damages or other relief on account of injury to persons or property and to maintain any 


action or other appropriate proceeding therefor. History: L. 1967, ch. 347, § 18; L. 1970, ch. 261, 


§ 18; L. 1974, ch. 352, § 150; L. 1993, ch. 13, § 14; March 25.  


 


65-3019. Application of act; limitations. Nothing in this act shall be construed to:  


(a) Grant the secretary any jurisdiction or authority with respect to air contamination existing 


solely within commercial and industrial plants, works and shops.  


(b) Affect the relations between employers and employees.  


(c) Supersede or limit the applicability of any law or ordinance relating to industrial health, 


safety or sanitation. History: L. 1967, ch. 347, § 19; L. 1970, ch. 261, § 19; L. 1974, ch. 352, § 


151; July 1.  


 


65-3020. Severability. If any clause, paragraph, subsection or section of this act shall be held 


invalid or unconstitutional, it shall be conclusively presumed that the legislature would have 


enacted the remainder of this act without such clause, paragraph, subsection or section. History: 


L. 1967, ch. 347, § 20; May 2.  


 


65-3021. Power generation facility; impact upon air quality; definitions. As used in this 


act the following terms shall have the meanings ascribed to them herein: (a) "Power generation 


facility" means any physical plant used for the production or generation of electricity, or coal 


gasification facility.  


(b) "Secretary" means the secretary of health and environment.  


(c) "Person" means any individual, company, corporation, institution, municipality, township, 


county, state agency or federal agency. History: L. 1978, ch. 352, § 1; July 1. 


  


65-3022. Same; determining and monitoring of power generation facilities 


environmental impact; programs for; fees; rules and regulations. In order to defray costs in 


determining and monitoring the environmental impact of power generation facilities with respect 


to air quality and, in the case of nuclear powered generation facilities, the overall radiological 


impact thereof, the secretary is authorized and directed to adopt rules and regulations to provide 


for the establishment of fees and for the collection thereof from each such facility. Such fees shall 


be determined and collected annually, and such determination shall be based upon the size and 


type of such facilities. In establishing programs for determining and monitoring environmental 
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impact, the secretary shall take into consideration monitoring programs conducted by other persons 


and where possible avoid duplication of effort and expense. The secretary may also provide for 


quality review and evaluation of monitoring conducted by other persons in order to further the 


objectives of this act and to determine the extent and necessity of monitoring programs to be 


conducted by the department of health and environment. History: L. 1978, ch. 352, § 2; July 1.  


 


65-3023. Same; fees; disposition of moneys; power generating facility fee fund created. 


The secretary shall remit all moneys received from fees under K.S.A. 65-3022, and amendments 


thereto, to the state treasurer in accordance with the provisions of K.S.A. 75-4215, and 


amendments thereto. Upon receipt of each such remittance, the state treasurer shall deposit the 


entire amount in the state treasury to the credit of the power generating facility fee fund, which 


fund is hereby created. All expenditures from such fund shall be made in accordance with 


appropriation acts upon warrants of the director of accounts and reports issued pursuant to 


vouchers approved by the secretary. History: L. 1978, ch. 352, § 3; L. 1983, ch. 286, § 4; L. 2001, 


ch. 5, § 242; July 1.  


 


65-3024. Emissions fees. (a) The secretary may fix, charge and collect annual emissions fees 


in amounts necessary to pay the direct and indirect costs of administering the provisions of the 


Kansas air quality act. The secretary shall adopt rules and regulations fixing such fees and shall 


periodically increase or decrease such fees consistent with the need to cover the direct and indirect 


costs of administering the program. To the extent possible, annual emission fees shall be based 


upon actual emissions determined pursuant to rules and regulations adopted by the secretary. For 


purposes of determining emission fees for a facility, emissions of any single regulated pollutant in 


excess of 4,000 tons per year shall not be included in the calculation when determining the total 


emissions from the facility.  


(b) There is hereby established in the state treasury the air quality fee fund. Revenue from the 


following sources shall be deposited in the state treasury and credited to the fund:  


(1) Fees collected under subsection (a);  


(2) any moneys recovered by the state under the provisions of this act, including permit and 


approval fees collected under K.S.A. 65-3008, and amendments thereto, administrative expenses, 


civil penalties and moneys paid under any agreement, stipulation or settlement; and  


(3) interest attributable to investment of moneys in the fund.  


(c) Moneys deposited in the fund shall be expended only for the purpose of administering the 


Kansas air quality act, including funding of a technical and environmental compliance assistance 


program, and for no other governmental purposes.  


(d) On or before the 10th of each month, the director of accounts and reports shall transfer 


from the state general fund to the air quality fee fund interest earnings based on:  


(1) The average daily balance of moneys in the air quality fee fund for the preceding month; 


and  


(2) the net earnings rate of the pooled money investment portfolio for the preceding month.  


(e) All expenditures from the fund shall be made in accordance with appropriation acts upon 


warrants of the director of accounts and reports issued pursuant to vouchers approved by the 


secretary for the purposes set forth in this section. History: L. 1993, ch. 13, § 8; L. 1996, ch. 253, 


§ 13; L. 2014, ch. 30, § 4; July 1.  
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65-3025. Unlawful acts. It shall be unlawful for any person to do any of the following:  


(a) Violate any provision of an order issued under this act.  


(b) Violate any provision of an approval or permit issued under this act.  


(c) Violate any provision of this act or any rule and regulation promulgated under this act, 


unless the secretary makes a determination relating to the permittee that the specified provisions 


referred to in such determination are not applicable to the source and the permit includes that 


determination or a concise summary thereof. Compliance with the provisions of a permit shall be 


deemed compliance with applicable provisions of this act or any rule and regulation promulgated 


under this act if the permit includes the applicable requirements of such provisions. Nothing in this 


subsection (c) or in any permit shall alter or affect: (1) The provisions of section 303 of the federal 


clean air act (emergency orders), including the authority of the administrator of the United States 


environmental protection agency under that section; (2) the provisions of K.S.A. 65-3012 and 


amendments thereto; (3) the liability of an owner or operator of a source for any violation of 


applicable requirements prior to or at the time of permit issuance; (4) the applicable requirements 


of the acid rain program consistent with section 408a of the federal clean air act; (5) the ability of 


the United States environmental protection agency to obtain information from a source pursuant 


to section 114 of the federal clean air act; or (6) the ability of the secretary to obtain information 


from a source pursuant to this act.  


(d) Construct, modify, alter, use or operate an air contaminant emission stationary source 


without an approval or permit allowing such construction, modification, alteration, use or 


operation.  


(e) At any time, refuse or hinder entry, inspection, sampling or examination or copying of 


records related to the purposes of this act by an agent or employee of the secretary after such agent 


or employee identifies and gives notice of the agent's or employee's purpose.  


(f) Fail to pay any fee required by this act or rules and regulations promulgated under this act.  


(g) Knowingly make any false material statement, representation or certification in any 


application, record, report, permit or other document filed, maintained or used for purposes of 


compliance with this act.  


(h) Knowingly destroy, alter or conceal any record required to be maintained under rules and 


regulations promulgated by the secretary under this act. History: L. 1993, ch. 13, § 10; March 25.  


 


65-3026. Criminal penalties. (a) Violation of any provision of subsections (a) through (f) of 


K.S.A. 65-3025, and amendments thereto, is a class A nonperson misdemeanor.  


(b) Knowingly violating any provision of K.S.A. 65-3025 is a severity level 10, nonperson 


felony.  


(c) In the case of a continuing violation, every day such violation continues shall be deemed a 


separate violation.  


(d) The county or district attorney of every county shall file appropriate actions for 


enforcement of this section upon request of the secretary or upon the county or district attorney's 


own motion after consultation with the secretary. History: L. 1993, ch. 13, § 11; L. 1995, ch. 251, 


§ 19; July 1.  


 


65-3027. Small business assistance program; compliance advisory panel. (a) There is 


hereby created the small business stationary source technical and environmental compliance 


assistance program, to be administered by the secretary. The program shall include each of the 


following:  
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(1) Adequate mechanisms for developing, collecting and coordinating information concerning 


compliance methods and technologies for small business stationary sources and programs to 


encourage lawful cooperation among such sources and other persons to further compliance with 


this act.  


(2) Adequate mechanisms for assisting small business stationary sources with pollution 


prevention and accidental release detection and prevention, including providing information 


concerning alternative technologies, process changes, products and methods of operation that help 


reduce air pollution.  


(3) A designated office within the Kansas department of health and environment, reporting 


directly to the secretary, to serve as ombudsman for small business stationary sources in connection 


with implementation of this act.  


(4) A compliance assistance program for small business stationary sources which assists small 


business stationary sources in determining applicable requirements and in receiving permits under 


this act in a timely and efficient manner.  


(5) Adequate mechanisms to assure that small business stationary sources receive notice of 


their rights under this act in such manner and form as to assure reasonably adequate time for such 


sources to evaluate compliance methods and any relevant or applicable proposed or final rule and 


regulation or standard adopted under this act.  


(6) Adequate mechanisms for informing small business stationary sources of their obligations 


under this act, including mechanisms for referring such sources to qualified auditors or for 


providing audits of the operations of such sources to determine compliance with this act.  


(7) Procedures for consideration of requests from a small business stationary source for 


modification of: (A) Any work practice or technological method of compliance; or (B) the 


schedule of milestones for implementing such work practice or method of compliance preceding 


any applicable compliance date, based on the technological and financial capability of any such 


small business stationary source. No such modification may be granted unless it is in compliance 


with the applicable requirement of this act and rules and regulations promulgated hereunder.  


(b) "Small business stationary source" means a stationary air contaminant emission source 


that:  


(1) Is owned or operated by a person that employs 100 or fewer individuals;  


(2) is a small business concern as defined in the federal small business act;  


(3) is not a major stationary source;  


(4) does not emit 50 tons or more per year of any regulated air contaminant; and  


(5) emits less than 75 tons per year of all regulated air contaminants.  


(c) Upon petition by a source, the secretary, after notice and opportunity for public comment, 


may include as a small business stationary source for purposes of this section any stationary source 


which does not meet the criteria of subsection (b)(3), (4) or (5) but which does not emit more than 


100 tons per year of all regulated air contaminants.  


(d) The secretary may exclude from the small business stationary source definition any 


category or subcategory of sources that the administrator of the United States environmental 


protection agency determines to have sufficient technical and financial capabilities to meet the 


requirements of the federal clean air act without the application of this program, as provided by 


section 507(c)(3)(A) of the 1990 amendments to the federal clean air act.  


(e) The secretary, in consultation with the administrator of the United States environmental 


protection agency and the administrator of the United States small business administration and 


after providing notice and the opportunity for public hearing, may exclude from the small business 
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stationary source definition any category or subcategory of sources that the secretary determines 


to have sufficient technical and financial capabilities to meet the requirements of the act without 


the application of this section.  


(f) There is hereby created a compliance advisory panel composed of seven individuals. The 


compliance advisory panel shall:  


(1) Render advisory opinions concerning the effectiveness of the small business stationary 


source technical and environmental compliance assistance program, difficulties encountered and 


degree and severity of enforcement;  


(2) make periodic reports to the administrator of the United States environmental protection 


agency concerning compliance of the small business stationary source technical and environmental 


compliance assistance program with the requirements of the federal paperwork reduction act, the 


regulatory flexibility act and the equal access to justice act;  


(3) review information for small business stationary sources to assure such information is 


understandable by the layperson; and  


(4) have the small business stationary source technical and environmental compliance 


assistance program serve as the secretariat for the development and dissemination of such reports 


and advisory opinions.  


(g) The compliance advisory panel shall consist of:  


(1) Two members who are not owners, or representatives of owners, of small business 


stationary sources, appointed by the governor to represent the general public;  


(2) two members who are owners, or who represent owners, of small business stationary 


sources, one appointed by the speaker and one appointed by the minority leader of the Kansas 


house of representatives;  


(3) two members who are owners, or who represent owners, of small business stationary 


sources, one appointed by the president and one appointed by the minority leader of the Kansas 


senate; and  


(4) one member appointed by the secretary to represent the department of health and 


environment.  


(h) Members of the compliance advisory panel serving on the effective date of this act by 


appointment by the governor, the speaker of the house of representatives or the president of the 


senate shall serve for terms ending June 30, 1998; members serving on the effective date of this 


act by appointment by the minority leader of the house of representatives, the minority leader of 


the senate or the secretary of health and environment shall serve for terms ending June 30, 1997. 


Upon expiration of such terms, the term of each member appointed to a vacancy created by 


expiration of a term shall be two years commencing on July 1 immediately following expiration 


of the term of the member's predecessor. Any vacancy occurring on the panel shall be filled for 


the unexpired term by appointment by the original appointing authority.  


(i) A chairperson shall be elected annually by the members of the compliance advisory panel. 


A vice-chairperson shall be designated by the chairperson to serve in the absence of the 


chairperson.  


(j) The secretary may reduce any fee required by this act for any classification of small 


business sources to take into account the financial resources of such classification. History: L. 


1993, ch. 13, § 15; L. 1997, ch. 18, § 1; Apr. 3.  
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65-3028. Rules and regulations continued in effect. All rules and regulations promulgated 


pursuant to K.S.A. 65-3001 et seq ., and amendments thereto, in existence on the effective date of 


this act shall continue to be effective until revised, amended, repealed or nullified pursuant to law. 


History: L. 1993, ch. 13, § 16; March 25.  


 


65-3029. Duties of secretary; approval of prevention of significant deterioration permit. 


(a) The secretary shall timely approve a prevention of significant deterioration permit (PSD) to 


sunflower electric power corporation to be issued consistent with the settlement agreement 


executed May 4, 2009, by sunflower electric power corporation and the governor of the state of 


Kansas to resolve all claims or causes of action, or both, pending before various courts and 


administrative agencies consistent with article V of the settlement agreement.  


(b) This section shall be part of and supplemental to the Kansas air quality act. History: L. 


2009, ch. 141, § 42; May 28 


 


65-3030. Severability clause. The provisions of this act [*] are declared to be severable and 


if any provision, word, phrase or clause of the act or the application thereof to any person shall be 


held invalid, such invalidity shall not affect the validity of the remaining portions of this act. 


History: L. 2009, ch. 141, § 43; May 28. * See comparative table of sections in Constitutions 


volume at L. 2009, ch. 141.  


 


65-3031. Electric generating units; carbon dioxide emissions standards; submission of 


state plan by secretary to environmental protection agency; review by study committee and 


attorney general. (a) In accordance with the requirements of the environmental protection 


agency's rulemaking pursuant to docket EPA-HQ-OAR-2013-0602, the secretary may develop and 


submit to the environmental protection agency a state plan for compliance with the regulation of 


carbon dioxide from any affected or existing electric generating units pursuant to 42 U.S.C. § 7411. 


The secretary of health and environment may establish separate standards of performance for 


carbon dioxide emissions based upon: (1) The best system of emission reduction that has been 


adequately demonstrated while considering the cost of achieving such reduction;  


(2) reductions in emissions of carbon dioxide that can reasonably be achieved through 


measures taken at each electric generating unit; and  


(3) efficiency improvements to any affected electric generating unit and other measures that 


can be undertaken at each electric generating unit to reduce carbon dioxide emissions without any 


requirements for fuel switching, co-firing with other fuels or limiting the utilization of the unit.  


(b) In establishing any standard of performance for any existing electric generating unit 


pursuant to this section, the secretary may consider alternative standards and metrics or may 


provide alternative compliance schedules than those provided by federal rules or regulations by 


evaluating: (1) Unreasonable costs of achieving an emission limitation due to plant age, location 


or the design of an electric generating unit;  


(2) any unusual physical or compliance schedule difficulties or impossibility of implementing 


emission reduction measures;  


(3) the cost of applying the performance standard to an electric generating unit;  


(4) the remaining useful life of an electric generating unit;  


(5) any economic or electric transmission and distribution impacts resulting from closing the 


electric generating unit if compliance with the performance standard is not possible; and  
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(6) the potential for a standard of performance relating to unit efficiency, including any 


requirements for a new source review or the application of a best available control technology 


emission limitation for any criteria pollutant as a condition of receiving a permit or authorization 


for the project.  


(c) The secretary may implement such standards through flexible regulatory mechanisms, 


including the averaging of emissions, emissions trading or other alternative implementation 


measures that the secretary determines to be in the interest of Kansas. The secretary may enter into 


voluntary agreements with utilities that operate fossil-fuel based electric generating units within 


Kansas to implement such carbon dioxide emission standards. Such agreements may aggregate the 


carbon dioxide emissions levels from electric resources in this state, including coal, petroleum, 


natural gas or renewable energy resources as defined in K.S.A. 2015 Supp. 66-1257, and 


amendments thereto, that are owned, operated or utilized by power purchase agreements by 


utilities for purposes of determining compliance with such carbon dioxide emission standards.  


(d) The secretary and the state corporation commission shall enter into a memorandum of 


understanding concerning implementation of the requirements and responsibilities under the 


Kansas air quality act.  


(e) (1) The secretary shall submit to the clean power plan implementation study committee:  


(A) A plan to investigate, review and develop a state plan no later than the first week of 


November 2015;  


(B) information on any final rule adopted by the environmental protection agency under docket 


EPA-HQ-OAR-2013-0602 no later than February 1, 2016; and  


(C) any information requested by the chairperson.  


(2) The state corporation commission shall submit information to the clean power plan 


implementation study committee concerning:  


(A) Each utility's re-dispatch options along with the cost of each option;  


(B) the lowest possible cost re-dispatch options on a state-wide basis; and  


(C) the impact of each re-dispatch option on the reliability of Kansas' integrated electric 


systems.  


(f) The secretary shall present any proposed state plan proposed for submission to the 


environmental protection agency to the clean power plan implementation study committee for 


review and input pursuant to K.S.A. 2015 Supp. 66-1285, and amendments thereto, at least 30 


days prior to submission of such a plan to the environmental protection agency or any other federal 


agency. If a proposed plan is disapproved by the clean power plan implementation study 


committee, the secretary shall resubmit a revised plan to the study committee. The secretary may 


submit any proposed plan to the environmental protection agency that has been submitted to the 


study committee and that has not been disapproved by the committee within 30 days of the 


committee receiving such proposed plan.  


(g) Notwithstanding review by the clean power plan implementation study committee of the 


submission of a state plan to the environmental protection agency, further action by the secretary 


to implement or enforce the final approved state plan is dependent upon the final adoption of the 


federal emission guidelines. If the federal emission guidelines are not adopted or are adopted and 


subsequently suspended, vacated, in whole or in part, or held to not be in accordance with the law, 


the secretary shall suspend or terminate, as appropriate, further action to implement or enforce the 


state plan.  


(h) Notwithstanding any other provision of law, prior to submitting any state plan to the 


environmental protection agency, the secretary shall: (1) Submit such state plan as proposed rules 
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and regulations pursuant to K.S.A. 77-415 et seq., and amendments thereto. Such submission shall 


be expedited by any agency reviewing such proposed rules and regulations pursuant to K.S.A. 77-


415 et seq., and amendments thereto;  


(2) request a review of the proposed state plan by the office of the attorney general. The 


attorney general review may certify to the secretary that the plan will not hinder, undermine or in 


any way harm the position of the state of Kansas in any current or pending litigation relating to the 


environmental protection agency docket EPA-HQ-OAR-2013-0602. The attorney general shall 


also review the proposed state plan concerning any impacts on the protections guaranteed by the 


constitutions of the United States or the state of Kansas; and  


(3) not submit a state plan if the attorney general review indicates that the proposed plan would 


adversely impact the state's legal position in any current or pending litigation relating to the 


environmental protection agency docket EPA-HQ-OAR-2013-0602 or if the attorney general 


review indicates that the proposed state plan adversely impacts protections guaranteed by the 


constitutions of the United States or the state of Kansas.  


(i) The secretary shall be responsible for submitting a state plan to the environmental 


protection agency in a timely manner. Notwithstanding any other provision of this act, the 


secretary shall prepare and submit any request for an extension of time to file a state plan, if 


necessary, an interim state plan or a final state plan to the environmental protection agency. Any 


interim or final state plan shall be submitted by the secretary no less than four calendar days prior 


to the federal submission deadline, or extended submission deadline, established by the 


environmental protection agency. Any final state plan submitted to the environmental protection 


agency may only be submitted if the secretary has previously submitted such plan for review by 


the clean power plan implementation study committee pursuant to this act.  


(j) This section shall be part of and supplemental to the Kansas air quality act. History: L. 


2014, ch. 64, § 1; L. 2015, ch. 74, § 1; June 4. (Amended by Senate Bill 318; Sec. 3) 
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Revisor of Statutes of the State of Kansas: 


 


http://www.ksrevisor.org/ksa.html 


 



http://www.ksrevisor.org/statutes/chapters/ch77/077_004_0015.html

http://www.ksrevisor.org/statutes/chapters/ch77/077_004_0015.html

http://www.ksrevisor.org/statutes/chapters/ch77/077_004_0015.html

http://www.kdheks.gov/bar/regs/SB318_2016_Session_Laws_Volume_1.pdf

http://www.ksrevisor.org/ksa.html
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revisor of statutes to the president of the senate and the speaker of the
house of representatives pursuant to subsection (e) during 2012 and
which have been reviewed during the 2013 legislative session and contin-
ued in existence by the legislature as provided in subsection (g) are hereby
continued in existence: 12-5811, 40-222, 40-223j, 40-5007a, 40-5009a, 40-
5012a, 65-1685, 65-1695, 65-2838a, 66-1251, 66-1805, 72-60c01, 75-712
and 75-5366.


Sec. 3. K.S.A. 2015 Supp. 65-3031 is hereby amended to read as
follows: 65-3031. (a) In accordance with the requirements of the envi-
ronmental protection agency’s rulemaking pursuant to docket EPA-HQ-
OAR-2013-0602, the secretary may develop and submit to the environ-
mental protection agency a state plan for compliance with the regulation
of carbon dioxide from any affected or existing electric generating units
pursuant to 42 U.S.C. § 7411. The secretary of health and environment
may establish separate standards of performance for carbon dioxide emis-
sions based upon: (1) The best system of emission reduction that has been
adequately demonstrated while considering the cost of achieving such
reduction;


(2) reductions in emissions of carbon dioxide that can reasonably be
achieved through measures taken at each electric generating unit; and


(3) efficiency improvements to any affected electric generating unit
and other measures that can be undertaken at each electric generating
unit to reduce carbon dioxide emissions without any requirements for
fuel switching, co-firing with other fuels or limiting the utilization of the
unit.


(b) In establishing any standard of performance for any existing elec-
tric generating unit pursuant to this section, the secretary may consider
alternative standards and metrics or may provide alternative compliance
schedules than those provided by federal rules or regulations by evalu-
ating: (1) Unreasonable costs of achieving an emission limitation due to
plant age, location or the design of an electric generating unit;


(2) any unusual physical or compliance schedule difficulties or im-
possibility of implementing emission reduction measures;


(3) the cost of applying the performance standard to an electric gen-
erating unit;


(4) the remaining useful life of an electric generating unit;
(5) any economic or electric transmission and distribution impacts


resulting from closing the electric generating unit if compliance with the
performance standard is not possible; and


(6) the potential for a standard of performance relating to unit effi-
ciency, including any requirements for a new source review or the appli-
cation of a best available control technology emission limitation for any
criteria pollutant as a condition of receiving a permit or authorization for
the project.
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(c) The secretary may implement such standards through flexible reg-
ulatory mechanisms, including the averaging of emissions, emissions trad-
ing or other alternative implementation measures that the secretary de-
termines to be in the interest of Kansas. The secretary may enter into
voluntary agreements with utilities that operate fossil-fuel based electric
generating units within Kansas to implement such carbon dioxide emis-
sion standards. Such agreements may aggregate the carbon dioxide emis-
sions levels from electric resources in this state, including coal, petroleum,
natural gas or renewable energy resources as defined in K.S.A. 2015 Supp.
66-1257, and amendments thereto, that are owned, operated or utilized
by power purchase agreements by utilities for purposes of determining
compliance with such carbon dioxide emission standards.


(d) The secretary and the state corporation commission shall enter
into a memorandum of understanding concerning implementation of the
requirements and responsibilities under the Kansas air quality act.


(e) (1) The secretary shall submit to the clean power plan implemen-
tation study committee:


(A) A plan to investigate, review and develop a state plan no later
than the first week of November 2015;


(B) information on any final rule adopted by the environmental pro-
tection agency under docket EPA-HQ-OAR-2013-0602 no later than
February 1, 2016; and


(C) any information requested by the chairperson.
(2) The state corporation commission shall submit information to the


clean power plan implementation study committee concerning:
(A) Each utility’s re-dispatch options along with the cost of each op-


tion;
(B) the lowest possible cost re-dispatch options on a state-wide basis;


and
(C) the impact of each re-dispatch option on the reliability of Kansas’


integrated electric systems.
(f) The secretary shall present any proposed state plan proposed for


submission to the environmental protection agency to the clean power
plan implementation study committee for review and input pursuant to
K.S.A. 2015 Supp. 66-1285, and amendments thereto, at least 30 days
prior to submission of such a plan to the environmental protection agency
or any other federal agency. If a proposed plan is disapproved by the
clean power plan implementation study committee, the secretary shall
resubmit a revised plan to the study committee. The secretary may submit
any proposed plan to the environmental protection agency that has been
submitted to the study committee and that has not been disapproved by
the committee within 30 days of the committee receiving such proposed
plan.


(g) Notwithstanding review by the clean power plan implementation
study committee of the submission of a state plan to the environmental
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protection agency, further action by the secretary to implement or en-
force the final approved state plan is dependent upon the final adoption
of the federal emission guidelines. If the federal emission guidelines are
not adopted or are adopted and subsequently suspended, vacated, in
whole or in part, or held to not be in accordance with the law, the sec-
retary shall suspend or terminate, as appropriate, further action to im-
plement or enforce the state plan.


(h) Notwithstanding any other provision of law, prior to submitting
any state plan to the environmental protection agency, the secretary shall:
(1) Submit such state plan as proposed rules and regulations pursuant to
K.S.A. 77-415 et seq., and amendments thereto. Such submission shall
be expedited by any agency reviewing such proposed rules and regulations
pursuant to K.S.A. 77-415 et seq., and amendments thereto;


(2) request a review of the proposed state plan by the office of the
attorney general. The attorney general review may certify to the secretary
that the plan will not hinder, undermine or in any way harm the position
of the state of Kansas in any current or pending litigation relating to the
environmental protection agency docket EPA-HQ-OAR-2013-0602. The
attorney general shall also review the proposed state plan concerning any
impacts on the protections guaranteed by the constitutions of the United
States or the state of Kansas; and


(3) not submit a state plan if the attorney general review indicates
that the proposed plan would adversely impact the state’s legal position
in any current or pending litigation relating to the environmental protec-
tion agency docket EPA-HQ-OAR-2013-0602 or if the attorney general
review indicates that the proposed state plan adversely impacts protec-
tions guaranteed by the constitutions of the United States or the state of
Kansas.


(i) The secretary shall be responsible for submitting a state plan to
the environmental protection agency in a timely manner. Notwithstand-
ing any other provision of this act, the secretary shall prepare and submit
any request for an extension of time to file a state plan, if necessary, an
interim state plan or a final state plan to the environmental protection
agency. Any interim or final state plan shall be submitted by the secretary
no less than four calendar days prior to the federal submission deadline,
or extended submission deadline, established by the environmental pro-
tection agency. Any final state plan submitted to the environmental pro-
tection agency may only be submitted if the secretary has previously sub-
mitted such plan for review by the clean power plan implementation study
committee pursuant to this act.


(j) Due to the February 9, 2016, stay issued by the United States
supreme court, all state agency activities, studies and investigations in
furtherance of the preparation of an initial submittal or the evaluation of
any options for the submission of a final state plan pursuant to the envi-
ronmental protection agency docket EPA-HQ-OAR-2013-0602, codified
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as 40 C.F.R. part 60, shall be suspended until the stay is lifted. Nothing
in this subsection shall be construed so as to restrict the ability of a state
agency from communicating with, or providing information to, other state
agencies in furtherance of any of the agency’s statutory obligations.


(j) (k) This section shall be part of and supplemental to the Kansas
air quality act.


Sec. 4. K.S.A. 2015 Supp. 45-229, 65-3031, 74-99d01, 74-99d02, 74-
99d03, 74-99d04, 74-99d05, 74-99d06, 74-99d07, 74-99d08, 74-99d10,
74-99d11, 74-99d12, 74-99d13 and 74-99d14 are hereby repealed.


Sec. 5. This act shall take effect and be in force from and after its
publication in the Kansas register.


Approved May 6, 2016.


Published in the Kansas Register May 19, 2016.


CHAPTER 49


HOUSE BILL No. 2563


AN ACT concerning vehicles; relating to travel trailers; amending K.S.A. 8-199 and
K.S.A. 2015 Supp. 8-197 and 8-198 and repealing the existing sections.


Be it enacted by the Legislature of the State of Kansas:


Section 1. K.S.A. 2015 Supp. 8-197 is hereby amended to read as
follows: 8-197. (a) The provisions of K.S.A. 8-197 to 8-199, inclusive, and
amendments thereto, shall be a part of and supplemental to the provisions
of article 1 of chapter 8 of the Kansas Statutes Annotated, and amend-
ments thereto, and as used in such sections, the words and phrases defined
by K.S.A. 8-126, and amendments thereto, shall have the meanings re-
spectively ascribed to them therein.


(b) As used in K.S.A. 8-197 through 8-199, and amendments thereto:
(1) (A) ‘‘Nonhighway vehicle’’ means:
(i) Any motor vehicle which cannot be registered because it is not


manufactured for the purpose of using the same on the highways of this
state and is not provided with the equipment required by state statute
for vehicles of such type which are used on the highways of this state;


(ii) any motor vehicle, other than a salvage vehicle, for which the
owner has not provided motor vehicle liability insurance coverage or an
approved self insurance plan under K.S.A. 40-3104, and amendments
thereto, and has not applied for or obtained registration of such motor
vehicle in accordance with article 1 of chapter 8 of the Kansas Statutes
Annotated, and amendments thereto;


(iii) any all-terrain vehicle;
(iv) any work-site utility vehicle;
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Melissa McDonald


From: Melissa McDonald
Sent: Wednesday, August 17, 2016 9:16 AM
To: 'r7actionline@epa.gov'
Cc: 'Jay.Michael@epa.gov'; 'Hamilton, Heather'; 'Lachala Kemp'; Rick Brunetti; Douglas 


Watson; Kate Gleeson; Jason Heitman
Subject: Notice of Hearing for Proposed Administrative Regulations
Attachments: EPA_Notification_K.A.R. 28-19-11, 300, 304 Regulatory_SIP_Package.pdf


TrackingTracking: Recipient Delivery


'r7actionline@epa.gov'


'Jay.Michael@epa.gov'


'Hamilton, Heather'


'Lachala Kemp'


Rick Brunetti Delivered: 8/17/2016 9:16 AM


Douglas Watson Delivered: 8/17/2016 9:16 AM


Kate Gleeson Delivered: 8/17/2016 9:16 AM


Jason Heitman Delivered: 8/17/2016 9:16 AM


Dear Mr. Hague: 
 
The Kansas Department of Health and Environment (KDHE) is proposing to amend the following Kansas Administrative
Regulations (K.A.R.): 
 K.A.R. 28-19-11 Enforcement discretion due to start up, shut down, malfunctions, or scheduled maintenance. 
 K.A.R. 28-19-300 Construction permits and approvals; applicability. 
 K.A.R. 28-19-304 Construction permits and approvals; fees. 


 
The attached proposed regulatory action consists of the Notice of Public Hearing on Administrative Regulations, proposed 
amended regulations, and Regulatory Impact Statement, which includes the Environmental Benefit and Economic Impact
Statements.  A summary of the regulatory action is described in the Notice of Public Hearing on Administrative Regulations, 
which was published in the Kansas Register on August 11, 2016.  Upon adoption of these proposed amended regulations, 
KDHE will submit these regulations to the U.S. Environmental Protection Agency (USEPA) for approval into the State 
Implementation Plan (SIP). 
 
As required by 40 C.F.R. 51.102(d)(3), KDHE is providing your office with the attached copy of the proposed regulatory
action for review.  The public notice provides the time and location for the hearing in Topeka, Kansas.  If you have any 
questions concerning the proposed regulatory action, please contact Doug Watson at (785) 296-0910. 
 
Sincerely, 
 
Melissa McDonald 
KDHE | Bureau of Air | 785.296.5610 
mmcdonald@kdheks.gov  
 
The information contained in this message and any attachment may be proprietary, confidential, and privileged or subject to the work product doctrine and thus protected from 
disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify me 
immediately by replying to this message and deleting it and all copies and backups thereof. Thank You. 
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Melissa McDonald


From: Melissa McDonald
Sent: Wednesday, August 17, 2016 9:10 AM
To: Kyra Moore (kyra.moore@dnr.mo.gov)
Cc: Rick Brunetti; Douglas Watson; Kate Gleeson; Jason Heitman
Subject: Notice of Hearing from Proposed Administrative Regulations
Attachments: Missouri_Notification_K.A.R. 28-19-11, 300, 304 Regulatory_SIP_Package.pdf


TrackingTracking: Recipient Delivery


Kyra Moore (kyra.moore@dnr.mo.gov)


Rick Brunetti Delivered: 8/17/2016 9:10 AM


Douglas Watson Delivered: 8/17/2016 9:10 AM


Kate Gleeson Delivered: 8/17/2016 9:10 AM


Jason Heitman Delivered: 8/17/2016 9:10 AM


Dear Ms. Moore: 
 
The Kansas Department of Health and Environment (KDHE) is proposing to amend the following Kansas Administrative
Regulations (K.A.R.): 
 K.A.R. 28-19-11 Enforcement discretion due to start up, shut down, malfunctions, or scheduled maintenance. 
 K.A.R. 28-19-300 Construction permits and approvals; applicability. 
 K.A.R. 28-19-304 Construction permits and approvals; fees. 


 
The attached proposed regulatory action consists of the Notice of Public Hearing on Administrative Regulations, proposed 
amended regulations, and Regulatory Impact Statement, which includes the Environmental Benefit and Economic Impact
Statements.  A summary of the regulatory action is described in the Notice of Public Hearing on Administrative Regulations, 
which was published in the Kansas Register on August 11, 2016.  Upon adoption of these proposed amended regulations, 
KDHE will submit these regulations to the U.S. Environmental Protection Agency (USEPA) for approval into the State 
Implementation Plan (SIP). 
 
As required by 40 C.F.R. 51.102(d)(5), KDHE is providing your office with the attached copy of the proposed regulatory
action for review.  The public notice provides the time and location for the hearing in Topeka, Kansas.  If you have any 
questions concerning the proposed regulatory action, please contact Doug Watson at (785) 296-0910. 
 
Sincerely, 
 
Melissa McDonald 
KDHE | Bureau of Air | 785.296.5610 
mmcdonald@kdheks.gov  
 
The information contained in this message and any attachment may be proprietary, confidential, and privileged or subject to the work product doctrine and thus protected from 
disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify me 
immediately by replying to this message and deleting it and all copies and backups thereof. Thank You. 
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Melissa McDonald


From: Melissa McDonald
Sent: Monday, August 08, 2016 3:26 PM
To: Julie Coleman; Jennifer Nichols; Erich Glave; Allison Herring; Victoria O'Brien; Dan Wells; 


'bandersen@wycokck.org'; 'michaelboothe@jocogov.org'; 'rowen@wichita.gov'
Cc: John Mitchell; Rick Brunetti; Kate Gleeson; Douglas Watson; Jason Heitman
Subject: K.A.R. 28-19-11, 28-19-300 and 28-19-304 Regulatory/SIP Action
Attachments: K.A.R. 28-19-11, 300, 304 Regulatory_SIP_Package.pdf


Importance: High


TrackingTracking: Recipient Delivery


Julie Coleman Delivered: 8/8/2016 3:26 PM


Jennifer Nichols Delivered: 8/8/2016 3:26 PM


Erich Glave Delivered: 8/8/2016 3:26 PM


Allison Herring Delivered: 8/8/2016 3:26 PM


Victoria O'Brien Delivered: 8/8/2016 3:26 PM


Dan Wells Delivered: 8/8/2016 3:26 PM


'bandersen@wycokck.org'


'michaelboothe@jocogov.org'


'rowen@wichita.gov'


John Mitchell Delivered: 8/8/2016 3:26 PM


Rick Brunetti Delivered: 8/8/2016 3:26 PM


Kate Gleeson Delivered: 8/8/2016 3:26 PM


Douglas Watson Delivered: 8/8/2016 3:26 PM


Jason Heitman Delivered: 8/8/2016 3:26 PM


The Kansas Department of Health and Environment is proposing to amend the following Kansas Administrative 
Regulations (K.A.R.): 
 
 K.A.R. 28-19-11 Start up shut down and malfunction 
 K.A.R. 28-19-300 Construction permits and approvals; applicability 
 K.A.R. 28-19-304 Construction permits and approvals; fees. 


 
The attached proposed regulatory action consists of the Notice of Public Hearing on Administrative Regulations, 
proposed amended regulations, and Regulatory Impact Statement, which includes the Environmental Benefit and 
Economic Impact Statements.  A summary of the regulatory action is described in the Notice of Public Hearing on 
Administrative Regulations, which will be published in the Kansas Register on August 11, 2016.  Upon adoption of 
these proposed amended regulations, KDHE will submit these regulations to the U.S. Environmental Protection 
Agency (USEPA) for approval into the State Implementation Plan (SIP). 
 
As required by 40 C.F.R. 51.102(d)(2), we are providing your office with the attached copy of the proposed 
regulatory action to be available to the public for review.  The public notice provides the time and location for the
hearing in Topeka, Kansas.  If you have any questions concerning the proposed regulatory action, please contact
Doug Watson at (785) 296-0910. 
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Thank you, 
 
Melissa McDonald 
KDHE | Bureau of Air | 785.296.5610 
mmcdonald@kdheks.gov  
 
The information contained in this message and any attachment may be proprietary, confidential, and privileged or subject to the work product doctrine and thus protected from 
disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify me 
immediately by replying to this message and deleting it and all copies and backups thereof. Thank You. 
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Melissa McDonald


From: Melissa McDonald
Sent: Monday, August 08, 2016 3:32 PM
To: 'michael.boothe@jocogov.org'
Subject: FW: K.A.R. 28-19-11, 28-19-300 and 28-19-304 Regulatory/SIP Action
Attachments: K.A.R. 28-19-11, 300, 304 Regulatory_SIP_Package.pdf


Importance: High


 
 
 
 
Melissa McDonald 
KDHE | Bureau of Air | 785.296.5610 
mmcdonald@kdheks.gov  
 
The information contained in this message and any attachment may be proprietary, confidential, and privileged or subject to the work product doctrine and thus protected from 
disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify me 
immediately by replying to this message and deleting it and all copies and backups thereof. Thank You. 
 


From: Melissa McDonald  
Sent: Monday, August 08, 2016 3:26 PM 
To: Julie Coleman <jcoleman@kdheks.gov>; Jennifer Nichols <JNichols@kdheks.gov>; Erich Glave 
<EGlave@kdheks.gov>; Allison Herring <AHerring@kdheks.gov>; Victoria O'Brien <vobrien@kdheks.gov>; Dan Wells 
<dwells@kdheks.gov>; 'bandersen@wycokck.org' <bandersen@wycokck.org>; 'michaelboothe@jocogov.org' 
<michaelboothe@jocogov.org>; 'rowen@wichita.gov' <rowen@wichita.gov> 
Cc: John Mitchell <jmitchell@kdheks.gov>; Rick Brunetti <rbrunetti@kdheks.gov>; Kate Gleeson 
<KGleeson@kdheks.gov>; Douglas Watson <dwatson@kdheks.gov>; Jason Heitman <jheitman@kdheks.gov> 
Subject: K.A.R. 28‐19‐11, 28‐19‐300 and 28‐19‐304 Regulatory/SIP Action 
Importance: High 
 
The Kansas Department of Health and Environment is proposing to amend the following Kansas Administrative 
Regulations (K.A.R.): 
 
 K.A.R. 28-19-11 Start up shut down and malfunction 
 K.A.R. 28-19-300 Construction permits and approvals; applicability 
 K.A.R. 28-19-304 Construction permits and approvals; fees. 


 
The attached proposed regulatory action consists of the Notice of Public Hearing on Administrative Regulations, 
proposed amended regulations, and Regulatory Impact Statement, which includes the Environmental Benefit and 
Economic Impact Statements.  A summary of the regulatory action is described in the Notice of Public Hearing on 
Administrative Regulations, which will be published in the Kansas Register on August 11, 2016.  Upon adoption of 
these proposed amended regulations, KDHE will submit these regulations to the U.S. Environmental Protection 
Agency (USEPA) for approval into the State Implementation Plan (SIP). 
 
As required by 40 C.F.R. 51.102(d)(2), we are providing your office with the attached copy of the proposed
regulatory action to be available to the public for review.  The public notice provides the time and location for the
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hearing in Topeka, Kansas.  If you have any questions concerning the proposed regulatory action, please contact 
Doug Watson at (785) 296-0910. 
 
Thank you, 
 
Melissa McDonald 
KDHE | Bureau of Air | 785.296.5610 
mmcdonald@kdheks.gov  
 
The information contained in this message and any attachment may be proprietary, confidential, and privileged or subject to the work product doctrine and thus protected from 
disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify me 
immediately by replying to this message and deleting it and all copies and backups thereof. Thank You. 
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8.2 Model Performance Evaluation TSD Chapter 3


8.3 Additional Supporting Analysis TSD Chapter 5


9.1 Identification of BART-Eligible Sources in the State of Kansas


9.2 Modeling Protocol Used to Determine Subject-to-BART Sources


9.3 Results of Modeling to Identify Sources Subject to BART


9.4 Guidance for Facilities Conducting a BART Analysis


9.5 BART Analysis for KCP&L - La Cygne Units 1 and 2


9.6 BART Analysis for Westar - Gordon Evans Unit 2 & Jeffrey Units 1 & 2 (incl May 2009 addendum for GEEC)


9.7 BART Agreements


9.8 BART Exemption modeling


10.1 PSAT Tool-Generated Tables


10.2 2018 Visibility Projections for CENRAP Class I Areas (TSD Appendix D)


10.3 Calculations for Emission Reductions for Kansas Reasonable Progress Goals


10.4 Kansas Prescribed Fire Emissions


11.1 Sunflower Visibility Analysis Performed by KDHE


11.2 Holcomb Class I Visibility Modeling Report
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Technical Support:  K.A.R. 28-19-11 


(Response to Elements of 40 C.F.R. Part 51, Appendix V, Section 2.2) 


 


 


1. Identification of all regulated pollutants affected by the plan.  [2.2(a)] 


 


This plan revision incorporated amendments to Kansas Administrative Regulation (K.A.R.) 28-19- 11 


Enforcement discretion due to start up, shut down, malfunctions, or scheduled maintenance.  This SIP 


revision will have a negligible effect on regulated air pollutants. 
 


2. Identification of the location of affected sources including the EPA attainment/nonattainment 


designation of the locations and the status of the attainment plan for the affected areas. [2.2(b)] 


 


K.A.R. 28-19-11 applies to all sources in the state regardless of location.  As codified at 40 C.F.R. §81.317 


and as amended by the July 12, 2016 Air Quality Designations for the 2010 Sulfur Dioxide (SO2) Primary 


National Ambient Air Quality Standard—Round 2 Final Rule [81 FR 45048], all areas in Kansas are 


designated as “attainment” or “unclassifiable/attainment”  or “unclassifiable” or “better than national 


standards” or “cannot be classified” or “cannot be classified or better than national standards” for all 


NAAQS with the following exception:  


 


 Ozone (1-Hour Standard) – The 1-hour ozone standard is revoked effective June 15, 2005 for all 


areas in Kansas.  The Kansas City area is a maintenance area for the 1-hour NAAQS for the 


purposes of 40 C.F.R. part 51 subpart X. 


 


 2008 Lead – Saline County (part) – Area bounded by Schilling Rd. on the north, ¼ mile west of 


S. Ohio St. on the east, Water Well Rd. on the south, and 9th Street on the west is designated 


“nonattainment.” 


 


3. Quantification of the changes in plan allowable emissions from the affected sources; estimates of 


changes in current actual emissions from affected sources or, where appropriate, quantification of 


changes in actual emissions from affected sources through calculations of the differences between 


certain baseline levels and allowable emissions anticipated as a result of the revision. [2.2(c)] 


 


Not applicable.  The amendments to K.A.R. 28-19-11 will not result in any quantifiable changes to 


allowable or actual emissions from affected sources. 


 


4. The State’s demonstration that the national ambient air quality standards, prevention of significant 


deterioration increments, reasonable further progress demonstration, and visibility, as applicable, 


are protected if the plan is approved and implemented.  [2.2(d)] 


 


The air quality of Kansas will continue to be protected with the amended regulation.  This plan, as revised, 


will continue to be protective of the NAAQS in Kansas. 



https://www.gpo.gov/fdsys/pkg/CFR-2015-title40-vol18/pdf/CFR-2015-title40-vol18-sec81-317.pdf

https://www.gpo.gov/fdsys/pkg/FR-2016-07-12/pdf/2016-16348.pdf#page=10

https://www.gpo.gov/fdsys/pkg/CFR-2015-title40-vol2/pdf/CFR-2015-title40-vol2-part51-subpartX.pdf
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5. Modeling information required to support the proposed revision, including input data, output data, 


models used, justification of model selections, ambient monitoring data used, meteorological data 


used, justification for use of offsite data (where used), modes of models used, assumptions, and other 


information relevant to the determination of adequacy of the modeling analysis.  [2.2(e)] 


 


Not applicable. 


 


6. Evidence, where necessary, that emission limitations are based on continuous emission reduction 


technology.  [2.2(f)] 


 


 Not applicable 


 


7. Evidence that the plan contains emissions limitations, work practice standards and 


recordkeeping/reporting requirements, where necessary, to ensure emission levels.  [2.2(g)] 


 


 Not applicable 


 


8. Compliance/enforcement strategies, including how compliance will be determined in practice.  


[2.2(h)] 


 


There are no changes to the compliance and enforcement strategies.  The existing mechanisms remain in 


place. 


 


9. Special economic and technological justifications required by any applicable EPA policies, or an 


explanation of why such justifications are not necessary.  [2.2(i)] 


 


Not applicable.  The Plan as revised will continue to be protective of the NAAQS in the State. 
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Background of Proposed Amendments  
 
 


The CAA (section 110(k)(5)) provides a mechanism commonly called a "SIP 


call" for correcting state implementation plans that the Administrator finds to be 


substantially inadequate to meet CAA requirements.  


Exemptions from emission limits during periods of startup, shutdown and 


malfunction (SSM) exist in a number of state rules, some of which were adopted and 


approved into SIPs by the EPA many years ago.  


Recent court decisions have held that under the CAA, such exemptions are not 


allowed in SIPs. Other court decisions have remanded similar exemptions in National 


Emissions Standards for Hazardous Air Pollutants (NESHAP), which the EPA is also 


correcting in separate actions.  


On February 12, 2013, the EPA proposed to:  


• deny the request in the Petition that EPA prohibit affirmative defenses in SIPs.  


• grant the Petitioner’s claim for 36 of the 39 states identified in the Petition, by 


proposing to determine that these 36 states have approved SIPs that include 


one or more SSM provision that is inconsistent with the CAA. EPA proposed 


a “SIP Call” for each of those 36 states.  


• deny the request in the Petition that EPA discontinue reliance on interpretive 


letters from states to clarify any potential ambiguity in the state's SIP 


submission.  


Subsequent to the February 2013 proposal, on April 18, 2014, the U.S. Court of 


Appeals for the D.C. Circuit issued its decision in NRDC v. EPA, 749 F.3d 1055 (D.C. 


Cir. 2014). The court evaluated the legal validity of an affirmative defense provision in 
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the EPA’s NESHAP for the manufacturers of Portland cement. In the court’s opinion, 


affirmative defense provisions in the EPA’s own regulations cannot be applicable to 


violations of CAA requirements. The EPA extended the logic of the court’s decision to 


SIP provisions and revised its SSM policy on approvability of affirmative defense 


provisions in SIPs.  


The EPA issued a supplemental proposal in September 2014 to reflect the court’s 


opinion that affirmative defense provisions cannot be applicable to violations of CAA 


requirements. In the supplemental proposal, the EPA revised what it proposed in 


February 2013 with respect to affirmative defense provisions and it proposed SIP calls 


for affirmative defense provisions in additional states. 


On May 22, 2015, the U.S. Environmental Protection Agency (EPA) issued a 


final action to ensure states have plans in place that are fully consistent with the Clean 


Air Act and recent court decisions concerning startup, shutdown and malfunction (SSM) 


operations. Air pollution emitted during these periods may adversely affect the health of 


people in neighboring and downwind communities.  


This action responds to a petition for rulemaking filed by the Sierra Club by 


addressing outdated provisions in State Implementation Plans (SIPs), improving national 


consistency and providing clarity for the treatment of emissions that occur during startup, 


shutdown and malfunction (SSM).  


This final action specifically:  responds to the Sierra Club Petition; 2. clarifies the 


EPA’s SSM Policy to assure consistency with the Clean Air Act and recent court 


decisions; and 3. finalizes the Administrator’s findings that the SSM provisions in the 


SIPs of 36 states (applicable in 45 statewide and local jurisdictions and no tribal areas) do 
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not meet the requirements of the Clean Air Act (CAA) and accordingly issues a “SIP 


call” for each of those states.  


In issuing the SIP call action, the EPA directs the affected states to correct 


specific SSM provisions in their SIPs. The Clean Air Act allows a maximum of 18 


months from the issuance of the final action to submit a SIP revision. The SIP submission 


deadline for each of the 36 states subject to the SIP call action is November 22, 2016. 


This Regulatory Impact Statement, consisting of an Environmental Benefit 


Statement and Economic Impact Statement, is submitted in support of the proposed 


amendments. 


 


Regulation Description 
 


The proposed revised K.A.R. 28-19-11, once a final regulation and incorporated in 


a State Implementation Plan Revision submittal to EPA, removes the authority of KDHE 


to declare an SSM event “not a violation”.  Therefore, while KDHE can still choose to not 


pursue an enforcement action for an SSM event, the owner or operator of the emission 


source that experienced the SSM event could still be susceptible to enforcement by the 


EPA or citizen lawsuits. 
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I. Environmental Benefit Statement 
 
1) Need for proposed amendments and environmental benefit likely to accrue. 
 


a) Need 
 
These amendments are mandatory in order to comply with the EPA SIP Call and 


avoid a Federal Implementation Plan that would be placed on the State by the EPA if the 


State does not comply. 


b) Environmental benefit 
 
Emissions from startup, shutdown and malfunction events should not significantly 


change as a result of amendments to this regulation.  These amendments only lessen the 


amount of protection from enforcement that the department can provide emission sources. 


 


2) When applicable, a summary of the research indicating the level of risk to the 
public health or the environment being removed or controlled by the proposed rules 
and regulations or amendment. 
 


Not applicable.  These amendments will have a negligible effect on air emissions 


in the State. 


 


3) If specific contaminants are to be controlled by the proposed regulations or 
amendment, a description indicating the level at which the contaminants are 
considered harmful according to current available research. 


 
These amendments do not control specific contaminants.  These amendments only 


remove the authority of the department to protect sources experiencing SSM events from 


EPA enforcement or citizen lawsuits. 
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II. Economic Benefit Statement 
 
1) Are the proposed regulations or amendments mandated by federal law as a 
requirement for participating in or implementing a federally subsidized or assisted 
program? 
 


No.  This is not relevant to this proposed regulation in any fashion. 


 


2) Do the proposed amendments exceed the requirements of applicable Federal law?  
 
No.  The proposed revised K.A.R. 28-19-11 does not exceed requirements of 


applicable federal law. 


 


3) Description of costs to agencies, to the general public and to persons who are 
affected by, or are subject to, the regulations:   
 


a) Capital and annual costs of compliance with the proposed amendments 
and the persons who will bear those costs. 


 
The proposed amendments impose no new capital costs to the implementing agency 


or to the general public. 


 


b) Initial and annual costs of implementing and enforcing the proposed 
amendments, including the estimated amount of paperwork, and the state agencies, 
other governmental agencies or other persons or entities who will bear the costs. 


 
There are no initial or annual costs associated with the implementation and 


enforcement of the proposed amendments. 


 


c) Costs which would likely accrue if the proposed regulations are not 
adopted, the persons who will bear the costs and those who will be affected by the 
failure to adopt the regulations. 
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The costs that would likely accrue if the proposed regulations are not adopted would 


be those associated with the requirements established by a Federal Implementation Plan 


put into place by the EPA.  A Federal Implementation Plan could require more reporting 


of SSM events than the department’s proposed amendments, therefore likely increasing 


costs to the department and industry. 


 


d) A detailed statement of the data and methodology used in estimating the 
costs used in the statement. 


 
Not applicable. 


 


e) Description of any less costly or less intrusive methods that were 
considered by the agency and why such methods were rejected in favor of the 
proposed regulations. 


 
No less costly or intrusive method was identified in the process of developing the 


proposed amendments. 
 
 
 
f) Consultation with League of Kansas Municipalities, Kansas Association of 


Counties, and Kansas Association of School Boards. 
 
Copies of the regulation, the regulatory impact statement, and the notice of hearing 


will be provided electronically to these organizations at the time of publication of the 


Notice of Hearing in the Kansas Register. 
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MATrxEW G'. BBVIN
GOVERNOR


~~\~~;\VTN A%~~~~/


~ ~ ~ .~~


ENERGY AND ENVIRONMENT CABINET


300 Sowex.Bour~v~
FRANKFORT, KENTUCKY 40601


' TEL~rxorrE: 502-564-3350
T'sr~F.47c: 502-564-7484


November 17, 2016


Ms. Heather McTeer Toney
Regional Administrator
U.S. EPA, Region 4
61 Forsyth Street, SW
Atlanta, Georgia 30303


CHARLES G. SNAVELY
SECRETARY


R, BRUCE SCOTT
DEPUTY SECRETARY


RE: Revision to the Kentucky State Implementation Plan Relating to Excess Emissions during
Startup, Shutdown, and Malfunction


Dear Ms. McTeer Toney:


On behalf of the Commonwealth of Kentucky, the Energy and Environmental Cabinet
(Cabinet) respectfully submits the following revision to Kentucky's State Implementation Plan
(SIP) in accordance with 40 CFR 51.102(d)(3). Kentucky is requesting to revise its SIP by
removing 401 KAR 50:055, Sections 1(1) and (4) and retaining the remaining regulatory
provisions as approved on May 4, 1989.1


In accordance with 40 CFR 51.102, the Cabinet provided public notice and the
opportunity to submit written comments, as well as the opportunity to request a public hearing.
A copy of the proposed revision was made available for public comment from August 15, 2016
until September 14, 2016. A copy of all comments received during the public comment period
and the Cabinet's response is included with this submittal.


If you have any questions or comments concerning tfiis matter, please contact Mr. Sean
Alteri, Director of the Division for Air Quality at (502) 782-6541 or Sean.Alteri@ky.gov.


Sincerely,


Charles G. Sn vely
Secretary


S4 FR 19169


KentuckyUnbridledSpiritcom ~~~~~/~~~' - An Equal Opportunity Employer M/F/D
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INTRODUCTION 


The Energy and Environment Cabinet (Cabinet), on behalf of the Commonwealth of 
Kentucky, submits this revision to the Kentucky State Implementation Plan (SIP) regarding the 
treatment of excess emissions that occur during periods of startup, shutdown, and malfunction 
(SSM).  The purpose of this revision to the SIP is to respond to the finding by the U.S. 
Environmental Protection Agency (EPA) that a provision in the Kentucky SIP is substantially 
inadequate to meet the requirements of the Clean Air Act (CAA).1   


Specifically, the EPA granted a petition filed by the Sierra Club and found that Kentucky 
Administrative Regulation 401 KAR 50:055, General compliance requirements, Section 1(1) 
“…allows discretionary exemptions from otherwise applicable SIP emission limitations in 
Kentucky’s SIP (401 KAR 50:055 § 1(1)).”2  Pursuant to Section 110(k)(5) of the CAA, 
whenever the EPA Administrator finds that an applicable implementation plan is inadequate to 
comply with the CAA, the Administrator shall require the State to revise the plan as necessary to 
correct such inadequacies.  On May 22, 2015, the EPA issued a “SIP Call” and set a due date of 
November 22, 2016, for states to revise their SIPs.  


To satisfy the “SIP Call”, the Cabinet is requesting that the EPA approve the revision to 
Kentucky’s SIP requesting removal of subsections 401 KAR 50:055, Section 1(1) and Section 
1(4). 


BACKGROUND 


 On May 22, 2015, the EPA took final action3 on a petition for rulemaking filed by the 
Sierra Club (Petitioner) concerning how provisions in EPA-approved SIPs treat excess emissions 
during periods of SSM.  Further, the EPA clarified, restated and revised its guidance concerning 
its interpretation of the CAA requirements with respect to treatment of excess emissions that 
occur during periods of SSM in SIPs.  The EPA evaluated existing SIP provisions for the states 
identified in the petition, including Kentucky, for consistency with the EPA’s interpretation of 
the CAA. The EPA issued a finding that certain SIP provisions in 36 states are substantially 
inadequate to meet CAA requirements and thus issued a “SIP call” for each of those 36 states, 
including Kentucky.  The deadline for each affected state to submit its corrective SIP revision is 
November 22, 2016.  


                                                            
1 80 FR 33840, as published June 12, 2015, State Implementation Plans: Response to Petition for Rulemaking; Restatement and Update of EPA's 
SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During 
Periods of Startup, Shutdown and Malfunction, Final Action, at 33963. 
2 80 FR 33840, as published June 12, 2015, at 33963. 
3
 80 FR 33840, as published June 12, 2015 
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 Specifically, the EPA found language in 401 KAR 50:055, Section 1(1) to be substantially 
inadequate to meet CAA requirements, and the EPA thus issued a “SIP Call” with respect to this 
provision.4   


 The EPA, in its final rule, stated that its reasoning for making the finding of substantial 
inadequacy is described in section IX.E.4 of the February 2013 proposal5 as follows:  


The EPA believes that 401 KAR 50:055 Section 1(1) is impermissible as 
an unbounded director’s discretion provision that makes a state official 
the unilateral arbiter of whether the excess emissions in a given event 
constitute a violation.  In the case of 401 KAR 50:055 Section 1(1), the 
provision authorizes the state official to make a determination that the 
source has met the specific criteria, and such a determination could be 
interpreted to excuse excess emissions during the event and could thus be 
read to preclude enforcement by the EPA or through a citizen suit.  In 
addition, the provision vests a state official with the unilateral power to 
grant an exemption from the otherwise applicable SIP emission limitation, 
without any additional public process at the state or federal level.  Most 
importantly, however, the provision authorizes a state official to create an 
exemption from the emission limitation, and such an exemption is 
impermissible in the first instance.6   


 This SIP revision focuses on the findings detailed in the “SIP Call” issued by the EPA. 
The limited scope of this SIP revision is appropriate and consistent with the EPA’s explanation 
in the June 12, 2015 Federal Register publication: 


The SIP call promulgated by the EPA in this action applies only to the 
particular SIP provisions identified in this notice, and the scope of the SIP 
call for each state is limited to those provisions.7 


CRITERIA FOR DETERMINING THE COMPLETENESS OF PLAN SUBMISSIONS 


 Pursuant to 40 CFR Part 51, Appendix V, the following items are included in this SIP 
revision for review and approval by the EPA: 


 


 


                                                            
4 80 FR 33840, as published June 12, 2015, at 33963 
5
 80 FR 33840, as published June 12, 2015, at 33963 
6 78 FR 12459, as published February 22, 2013, State Implementation Plans: Response to Petition for Rulemaking; Findings of Substantial 
Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, and Malfunction, Proposed 
Rule, at 12506 
7 80 FR 33840, as published June 12, 2015, at 33880 
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Administrative Materials: 


(a) A formal letter of submittal from the Governor’s designee requesting EPA approval of 
the plan revision. 
A formal letter of submittal from Cabinet Secretary, Charles G. Snavely, who serves as the 
Governor’s designee for statutory submittals required by the Clean Air Act, is included and 
requests EPA approval of the plan revision. 
 


(b) Evidence that the State has adopted the plan in the State code or body of regulation.  
That evidence shall include the date of adoption or final issuance as well as the effective 
date of the plan, if different from the adoption/issuance date.  
A copy of 401 KAR 50:055 from the Kentucky Legislative Research Commission is included 
in this SIP revision in Appendix B.  The version of 401 KAR 50:055 included in the 
Kentucky SIP and codified at 40 CFR 52, Subpart S became effective on September 22, 
1982.  The EPA published full approval of 401 KAR 50:055 into the Kentucky SIP on May 
4, 1989, with an effective date of July 3, 1989.8  This SIP revision removes provisions that 
the EPA found inadequate from the Kentucky SIP; however, the SIP revision will not affect 
Kentucky regulations. 
 


(c) Evidence that the State has the necessary legal authority under State law to adopt and 
implement the plan.  
Kentucky Revised Statutes (KRS) 224.10-100 sets forth the powers and duties of the 
Cabinet. Under KRS 224.10-100, the Cabinet shall have the authority, power, and duty to 
prepare and develop a comprehensive plan or plans related to the environment of the 
Commonwealth and develop and conduct a comprehensive program for the management of 
air resources.  Further, the Cabinet shall provide for the prevention, abatement, and control of 
all air pollution. A copy of KRS 224.10-100 is included in Appendix A for reference 
purposes only, and the Cabinet is not requesting that it be adopted as part of Kentucky's SIP. 
 


(d) A copy of the actual regulation, or document submitted for approval and incorporation 
by reference into the plan, including indication of the changes to be made.  
A strikethrough version of 401 KAR 50:055, that details the provisions requested to be 
removed from the Kentucky SIP, is included in Appendix C. The Cabinet requests that the 
EPA remove the language found to be inadequate to comply with the CAA.  Specifically, the 
Cabinet requests a SIP revision to remove the following subsections:  401 KAR 50:055, 
Section 1(1) and Section 1(4). 
 


                                                            
8 54 FR 19169, as published May 4, 1989.  
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(e) Evidence that the State followed all of the procedural requirements of the State’s laws 
and constitution in conducting and completing the adoption/issuance of the plan 
revision. 
The publication of the 401 KAR 50:055 in the Administrative Register of Kentucky is 
provided as evidence that the State followed all of the procedural requirements of the state’s 
laws and constitution in conducting and completing the adoption and issuance of the plan 
with respect to language contained in 401 KAR 50:055 that will remain in Kentucky’s SIP 
after this revision. A copy of the Administrative Register of Kentucky notice is provided as 
Appendix F. 
 


(f) Evidence that public notice was given of the plan revision consistent with procedures 
approved by EPA, including the date of publication of such notice. 
In accordance with 40 CFR 51.102, a copy of the public notice regarding this SIP revision is 
included in Appendix D.  
 


(g) Certification that a public hearing was held in accordance with the information 
provided in the public notice, and the State’s laws and constitution, if applicable, 
consistent with public hearing requirements contained in 40 CFR 51.102.  
An official transcript of the public hearing is included in Appendix D.   
 


(h) Compilation of public comments and the State’s response thereto. 
All comments received during the public comment period regarding the SIP revision are 
compiled and a response to each comment is provided in Appendix E. 


Technical Support: 


Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the Cabinet finds 
that the requirements of 40 CFR, Appendix V to Part 51 – Criteria for Determining the 
Completeness of Plan Submissions, 2.2 Technical Support, may be satisfied without the formal, 
detailed analysis that customarily supports a request for plan revision. This approach is 
consistent with EPA’s determination as detailed in Example 1 of Section X. Implementation 
Aspects of EPA’s SSM SIP Policy, B. Recommendations for Compliance With Section 110(l) 
and Section 193 for SIP Revisions of the Federal Register:    
 


Example 1: A state elects to revise an existing SIP provision by removing 
an existing automatic exemption provision, director’s discretion provision, 
enforcement discretion provision or affirmative defense provision, without 
altering any other aspects of the SIP provision at issue (e.g., elects to 
retain the emission limitation for the source category but eliminate the 
exemption for emissions during SSM events). Although the EPA must 
review each SIP submission for compliance with section 110(l) and 
section 193 on the facts and circumstances of the revision, the Agency 
believes in general that this type of SIP revision should not entail a 
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complicated analysis to meet these statutory requirements. Presumably, 
removal of the impermissible components of preexisting SIP provisions 
would not constitute backsliding, would in fact strengthen the SIP and 
would be consistent with the overarching requirement that the SIP 
revision be consistent with the requirements of the CAA. Accordingly, the 
EPA believes that this type of SIP revision should not entail a complicated 
analysis for purposes of section 110(l). If the SIP revision is also governed 
by section 193, then elimination of the deficiency will likewise presumably 
result in equal or greater emission reductions and thus comply with 
section 193 without the need for a more complicated analysis. The EPA 
has recently evaluated a SIP revision to remove specific SSM deficiencies 
in this manner9. 


 
Specific requirements of 40 CFR Part 51, Appendix V to Part 51 – Criteria for Determining the 
Completeness of Plan Submissions, 2.2 Technical Support are addressed below: 
 
(a) Identification of all regulated pollutants affected by the plan.  


Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM will not result 
in any change in regulated pollutants affected by the Kentucky SIP. 
 


(b) Identification of the locations of affected sources including the EPA 
attainment/nonattainment designation of the locations and the status of the attainment 
plan for the affected area(s). 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not result 
in any change in locations of affected sources, including the EPA designations of the 
locations and the status of the attainment plan for the affected areas(s). 
 


(c) Quantification of the changes in plan allowable emissions from the affected sources; 
estimates of changes in current actual emissions from affected sources or, where 
appropriate, quantification of changes in actual emissions from affected sources 
through calculations of the differences between certain baseline levels and allowable 
emissions anticipated as a result of the revision.  
 
Due to the limited scope of the proposed “SIP Call” and this subsequent SIP revision, the 
requested changes to the Kentucky SIP to address EPA’s updated policy related to SSM does 
not result in any increase in plan allowable emissions from affected sources. 
 


                                                            
9 80 FR 33840, as published June 12, 2015, at 33957. 
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(d) The State’s demonstration that the national ambient air quality standards, prevention 
of significant deterioration increments, reasonable further progress demonstration, and 
visibility, as applicable, are protected if the plan is approved and implemented. 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM will not 
adversely affect the national ambient air quality standards, prevention of significant 
deterioration increments, reasonable further progress demonstration, or visibility. 
 


(e) Modeling information required to support the revision, including input data, output 
data, models used, justification of model selections, ambient monitoring data used, 
meteorological data used, justification for use of offsite data (where used), modes of 
models used, assumptions, and other information relevant to the determination of 
adequacy of the modeling analysis. 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not 
require submission of additional modeling information. 
 


(f) Evidence, where necessary, that emissions limitations are based on continuous emission 
reduction technology. 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not 
require the submission of additional evidence that emissions limitations are based on 
continuous emission reduction technology. 
 


(g) Evidence that the plan contains emission limitations, work practice standards and 
recordkeeping/reporting requirements, where necessary, to ensure emission levels. 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not 
require submission of additional evidence that the plan contains emission limitations, work 
practice standards and recordkeeping/reporting requirements to ensure emission levels. 
 


(h) Compliance/enforcement strategies, including how compliance will be determined in 
practice. 
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not 
require the submission of additional compliance/enforcement strategies, including new 
information regarding compliance determinations. 
 


(i) Special economic and technological justifications required by any applicable EPA 
policies, or any explanation of why such justifications are not necessary. 
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Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested 
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not 
require the submission of additional special economic and technological justifications 
required by any applicable EPA policies, or any further explanation of why such 
justifications are not necessary. 


 


CONCLUSION 


The Cabinet is requesting to revise Kentucky’s SIP by removing 401 KAR 50:055, Section 1(1) 
and Section 1(4) from its SIP in their entirety. The Cabinet determines that such action 
constitutes a corrective SIP revision within the scope and framework of EPA’s final action of 
May 22, 2015.  The Cabinet intends to allow these subsections to remain in 401 KAR 50:055 to 
be enforceable as state-origin provisions only.  Therefore, the Cabinet respectfully requests that 
the EPA approve the revision to Kentucky’s SIP by removing subsections 401 KAR 50:055, 
Section 1(1) and Section 1(4).  
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I. General Information


A. Does this action apply to me?


Entities potentially affected by this
action include states, U.S. territories,
local authorities and eligible tribes that
are currently administering, or may in
the future administer, EPA-approved
implementation plans ("air agencies").1
The EPA's action on the petition for
rulemaking filed by the Sierra Club with
the EPA Administrator on June 30, 2011
(the Petition), is potentially of interest to
all such entities because the EPA is
addressing issues related to basic CAA
requirements for SIPS. The particular
issues addressed in this rulemaking are
the same issues that the Petition
identified, which relate specifically to
section 110 of the CAA. Pursuant to
section 110, through what is generally
referred to as the "SIP program," the
states and the EPA together provide for
implementation, maintenance and
enforcement of the national ambient air
quality standards (NAAQS). While
recognizing similarity to (and in some
instances overlap with) issues
concerning other air programs, e.g.,
concerning SSM provisions in the EPA's
regulatory programs for New Source
Performance Standards (NSPS) pursuant
to section 111 and National Emission
Standards for Hazardous Air Pollutants
(NESHAP) pursuant to section 112, the
EPA notes that the issues addressed in
this rulemaking are specific to SSM
provisions in the SIP program. Through
this rulemaking, the EPA is both
clarifying and applying its
interpretation of the CAA with respect
to SIP provisions applicable to excess
emissions during SSM events in general.
In addition, the EPA is issuing findings
that some of the specific SIP .provisions
in some of the states identified in the
Petition and some SIP provisions in
additional states are substantially


1 The EPA respects the unique relationship
between the U.S. government and tribal authorities
and acknowledges that tribal concerns aze not
interchangeable with state concerns. Under the
CAA and EPA regulations, a tribe may, but is not
required to, apply for eligibility to have a fribal
implementation plan (TIPJ. For convenience, the
EPA refers to "air agencies" in this rulemaking
collectively when meaning to refer in general to
states, the District of Columbia, U.S. territories,
local air permitting authorities and eligible tribes
that are currently administering, or may in the
future administer, EPA-approved implementation
plans. This final action does not include action on
any provisions in any TIP. The EPA therefore refers
to "state" or "states" rather than "air agency" or
"air agencies" when meaning to refer to the District
of Columbia and/or one, some, or all of the states
at issue in this rulemaking. The EPA also uses
"state" or "states" rather than "air agency" or "air
agencies" when quoting or paraphrasing the CAA
or other document that uses that term even when
the original referenced passage may have
applicability to tribes as well.


inadequate to meet CAA requirements,
pursuant to CAA section 110(k)(5), and
thus those states (named in section II.0
of this document) are directly affected
by this rulemaking. For example, where
a state's existing SIP includes an
affirmative defense provision that
would purport to alter the jurisdiction
of the federal courts to assess monetary
penalties for violations of CAA
requirements, then the EPA is
determining that the SIP provision is
substantially inadequate because the
provision is inconsistent with
fundamental requirements of the CAA.
This action may also be of interest to the
public and to owners and operators of
industrial facilities that are subject to
emission limitations in SIPS, because it
will require changes to certain state
rules applicable to excess emissions
during SSM events. This action
embodies the EPA's updated SSM
Policy concerning CAA requirements for
SIP provisions relevant to excess
emissions during SSM events.


B. Where can I get a copy of this
document and other related
information?


In addition to being available in the
docket, an electronic copy of this
document will also be available on the
World Wide Web. Following signature
by the EPA Administrator, a copy of this
document will be posted on the EPA's
Web site, under "State Implementation
Plans to Address Emissions During
Startup, Shutdown and Malfunction," at
h ttp://www. epa.gov/air/urbanair/
sipstatus. The EPA's initial proposed
response to the Petition in the February
2013 proposal, the EPA's revised
proposed response to the Petition in the
September 2014 supplemental notice of
proposed rulemaking (SNPR) and the
EPA's Response to Comments document
maybe found in the docket for this
action.


C. Howis the preamble organized?


The information presented in this
preamble is organized as follows:


I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?


C. How is the preamble ofganized?
D. What is the meaning of key terms used


in this document?
II. Overview of Final Action and Its


Consequences
A. Summary
B. What the Petitioner Requested
C. To which air agencies does this


rulemaking apply and why?
D. What are the next steps for states that
are receiving a finding of substantial
inadequacy and a SIP call?


E. What are potential impacts on affected
states and sources?


F. What happens if an affected state fails
to meet the SIP submission deadline?


G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP call and ending
when the EPA approves the required SIP
revision?


III. Statutory, Regulatory and Policy
Background


IV. Final Action in Response to Request To
Rescind the EPA Policy Interpreting the
CAA To Allow Affirmative Defense
Provisions


A. What the Petitioner Requested
B. What the EPA Proposed
C. What Is Being Finalized in This Action
D. Response to Comments Concerning
Affirmative Defense Provisions in SIPS


V. Generally Applicable Aspects of the Final
Action in Response to Request for the
EPA's Review of Specific Existing SIP
Provisions for Consistency With CAA
Requirements


A. What the Petitioner Requested
B. What the EPA Proposed
C. What Is Being Finalized in This Action
D. Response to Comments Concerning the
CAA Requirements for SIP Provisions
Applicable to SSM Events


VI. Final Action in Response to Request That
the EPA Limit SIP Approval to the Text
of State Regulations and Not Rely Upon
Additional Interpretive Letters From the
State


A. What the Petitioner Requested
B. What the EPA Proposed
C. What Is Being Finalized In This Action
D. Response to Comments Concerning
Reliance on Interpretive Letters in SIP
Revisions


VII. Clarifications, Reiterations and Revisions
to the EPA's SSM Policy


A. Applicability of Emission Limitations
During Periods of SSM


1. What the EPA Proposed
2. What Is Being Finalized in This Action
3. Response to Comments
B. Alternative Emission Limitations During
Periods of Startup and Shutdown


1. What the EPA Proposed
2. What Is Being Finalized in This Action
3. Response to Comments
C. Director's Discretion Provisions
Pertaining to SSM Events


1: What the EPA Proposed
2. What Is Being Finalized in This Action
3. Response to Comments
D. Enforcement Discretion Provisions
Pertaining to SSM Events


1. What the EPA Proposed
2. What Is Being Finalized in This Action
3. Response to Comments
E. Affirmative Defense Provisions in SIPS
During Any Period of Operation


F. Relationship Between SIP Provisions
and Title V Regulations


G. Intended Effect of the EPA's Action on
the Petition


VIII. Legal Authority, Process and Timing for
SIP Calls


A. SIP Call Authority Under Section
110(k)(5)


1. General Statutory Authority
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air quality standards that the EPA establishes
under CAA section 109 for criteria pollutants
for purposes of protecting public health and
welfare.
The term Petition refers to the petition for


rulemaking titled, "Petition to Find
Inadequate and Correct Several State
Implementation Plans under Section 110 of
the Clean Air Act Due to Startup, Shutdown,
Malfunction, and/or Maintenance
Provisions," filed by the Sierra Club with the
EPA Administrator on June 30, 2011.
The term Petitioner refers to the Sierra


Club.
The term practically enforceable means, in


the context of a SIP emission limitation, that
the limitation is enforceable as a practical
matter (e.g., contains appropriate averaging
times, compliance verification procedures
and recordkeeping requirements). The term
uses "practically" as it means "in a practical
manner" and not as it means "almost" or
"nearly." In this document, the EPA uses the
term "practically enforceable" as
interchangeable with the term "practicably
enforceable."
The term shutdown means, generally, the


cessation of operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In individual SIP
provisions it maybe appropriate to include
a specifically tailored definition of this term
to address a particular source category for a
particular purpose.
The term SIP means or refers to a State


Implementation Plan. Generally, the SIP is
the collection of state statutes and regulations
approved by the EPA pursuant to CAA
section 110 that together provide for
implementation, maintenance and
enforcement of a national ambient air quality
standard (or any revision thereof]
promulgated under section 109 for any air
pollutant in each air quality control region
(or portion thereof within a state. In some
parts of this document, statements about SIPS
in general would also apply to tribal
implementation plans in general even though
not explicitly noted.
The term SNPR means the supplemental


notice of proposed rulemaking that the EPA
signed and posted on the Agency Web site on
September 5, 2014, and published in the
Federal Register on September 17, 2014.
Supplementing the February 2013 proposal,
the SNPR comprises the EPA's revised
proposed response to the Petition with
respect to affirmative defense provisions in
SIPS.
The term SSMrefers to startup, shutdown


or malfunction at a source. It does not
include periods of maintenance at such a
source. An SSM event is a period of startup,
shutdown or malfunction during which there
maybe exceedances of the applicable
emission limitations and thus excess
emissions.
The term SSM Policy refers to the


cumulative guidance.that the EPA has issued
as of any given date concerning its
interpretation of CAA requirements with
respect to treatment of excess emissions
during periods of startup, shutdown and
malfunction at a source in SIP provisions.
The most comprehensive statement of the
EPA's SSM Policy prior to this final action


is embodied in a 1999 guidance document
discussed in more detail in this final action.
That specific guidance document is referred
to as the 1999 SSM Guidance. The final
action described in this document embodies
the EPA's updated SSM Policy for SIP
provisions relevant to excess emissions
during SSM events. In section XI of this
document, the EPA provides a statement of
the Agency's SSM SIP Policy as of 2015.
The term startup means, generally, the


setting in operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In an individual
SIP provision it maybe appropriate to
include a specifically tailored definition of
this term to address a particular source
category for a particular purpose.


II. Overview of Final Action and Its
Consequences


A. Summary


The EPA is in this document taking
final action on a petition for rulemaking
that the Sierra Club filed with the EPA
Administrator on June 30, 2011. The
Petition concerns how air agency rules
in EPA-approved SIPS treat excess
emissions during periods of SSM of
industrial source process or emission
control equipment. Many of these rules
were added to SIPS and approved by the
EPA in the years shortly after the 1970
amendments to the CAA, which for the
first time provided for the system of
clean air plans that were to be prepared
by air agencies and approved by the
EPA. At that time, it was widely
believed that emission limitations set at
levels representing good control of
emissions during periods of so-called
"normal" operation (which, until no
later than 1982, was meant by the EPA
to refer to periods of operation other
than during startup, shutdown,
maintenance or malfunction) could in
some cases not be met with the same
emission control strategies during
periods of startup, shutdown,
maintenance or malfunction.z
Accordingly, it was common for state
plans to include provisions for special,
more lenient treatment of excess
emissions during such periods of
startup, shutdown, maintenance or


z Since at least 1982, however, the EPA has used
the term "normal" in the SSM Policy in the
ordinary sense of the ward to distinguish between
predictable modes of source operation such as
startup and shutdown and genuine "malfunctions,"
which aze by definition supposed to be
unpredictable and unforeseen events and which
could not have been precluded by proper source
design, maintenance and operation. See, e.g., 1982
SSM Guidance, Attachment at 2, in which the EPA
states, "[s]tart-up and shutdown of process
equipment are part of the normal operation of a
source and should be accounted for in the design
and implementation of the operating procedure for
the process and control equipment." The 1982 SSM
Guidance is in the rulemaking docket at EPA—H~
OAR-2012-0322—GODS.


malfunction. Many of these provisions
took the form of absolute or conditional
statements that excess emissions from a
source, when they occur during startup,
shutdown, malfunction or otherwise
outside of the source's so-called
"normal" operations, were not to be
considered violations of the air agency
rules; i.e., these emissions were
considered exempt from legal control.
Excess emission provisions for


startup, shutdown, maintenance and
malfunctions were often included as
part of the original SIPS that the EPA
approved in 1971 and 1972. In the early
1970s, because the EPA was inundated
with proposed SIPS and had limited
experience in processing them, not
enough attention was given to the
adequacy, enforceability and
consistency of these provisions.
Consequently, many SIPS were
approved with broad and loosely
defined provisions to control excess
emissions. Starting in 1977, however,
the EPA discerned and articulated to air
agencies that exemptions for excess
emissions during such periods were
inconsistent with certain requirements
of the CAA.3 The EPA also realized that
such provisions allow opportunities for
sources to emit pollutants during such
periods repeatedly and in quantities that
could cause unacceptable air pollution
in nearby communities with no legal
pathway within the existing EPA-
approved SIP for air agencies, the EPA,
the public or the courts to require the
sources to make reasonable efforts to
reduce these emissions. The EPA has
attempted to be more careful after 1977
not to approve SIP submissions that
contain illegal SSM provisions and has
issued several guidance memoranda to
advise states on how to avoid
impermissible provisions 4 as they
expand and revise their SIPS. The EPA
has also found several SIPS to be
deficient because of problematic SSM
provisions and called upon the affected
states to amend their SIPS. However, in
light of the other high-priority work
facing both air agencies and the EPA,


3 In 1977, the EPA took actions related to specific
sources located in Utah and Idaho in which the
EPA expressed its views regazding issues such as
automatic exemptions from applicable emission
limitations. See Memorandum, "Statutory,
Regulatory, and Policy Context for this
Rulemaking," at n.2, February 4, 2013, in the
rulemaking docket at EPA—HQ-0AR-2012-0322—
oo2s.


4 The term "impermissible provision" as used
throughout this document is generally intended to
refer to a SIP provision that the EPA now believes
to be inconsistent with requirements of the CAA.
As described later in this document (see section
VIII.A), the EPA is proposing to find a SIP
"substantially inadequate" to meet CAA
requirements where the EPA determines that the
SIP includes an impermissible provision.
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EPA reviewed for consistency with CAA
requirements as part of this rulemaking.


B. What the Petitioner Requested


The Petition includes three
interrelated requests concerning the
treatment in SIPS of excess emissions by
sources during periods of SSM.
First, the Petitioner argued that SIP


provisions providing an affirmative
defense for monetary penalties for
excess emissions in judicial proceedings
are contrary to the CAA. Thus, the
Petitioner advocated that the EPA
should rescind its interpretation of the
CAA expressed in the SSM Policy that
allows appropriately drawn affirmative
defense provisions in SIPS. The
Petitioner made no distinction between
affirmative defenses for excess
emissions related to malfunction and
those related to startup or shutdown.
Further, the Petitioner requested that
the EPA issue a SIP call requiring states
to eliminate all such affirmative defense
provisions in existing SIPS. As
explained later in this final document,
the EPA has decided to fully grant this
request. Although the EPA initially
proposed to grant in part and to deny in
part this request in the February 2013
proposal, a subsequent court decision
concerning the legal basis for affirmative
defense provisions under the CAA
caused the Agency to reexamine this
question. As a result, the EPA issued the
SNPR to present its revised
interpretation of the CAA with respect
to this issue and to propose action on
the Petition and on specific existing
affirmative defense provisions in the
SIPS of 17 states consistent with the
reasoning of that court decision. In this
final action, the EPA is revising its SSM
Policy with respect to affirmative
defenses for violations of SIP
requirements. The EPA believes that SIP
provisions that function to alter the
jurisdiction of the federal courts under
CAA section 113 and section 304 to
determine liability and to impose
remedies are inconsistent with
fundamental legal requirements of the
CAA, especially with respect to the
enforcement regime explicitly created
by statute.
Second, the Petitioner argued that


many existing SIPS contain
impermissible provisions, including
automatic exemptions from applicable
emission limitations during SSM events,
director's discretion provisions that in
particular provide discretionary
exemptions from applicable emission
limitations during SSM events,
enforcement discretion provisions that
appear to bar enforcement by the EPA
or citizens for such excess emissions
and inappropriate affirmative defense


provisions that are not consistent with
the CAA or with the recommendations
in the EPA's SSM Policy. The Petitioner
identified specific provisions in SIPS of
39 states that it considered inconsistent
with the CAA and explained the basis
for its objections to the provisions. As
explained later in this final document,
the EPA agrees with the Petitioner that
some of these existing SIP provisions
are legally impermissible and thus finds
such provisions "substantially
inadequate" 10 to meet CAA
requirements. Among the reasons for the
EPA's action is to eliminate SIP
provisions that interfere with
enforcement in a manner prohibited by
the CAA. Simultaneously, where the
EPA agrees with the Petitioner, the EPA
is issuing a SIP call that directs the
affected state to revise its SIP
accordingly. For the remainder of the
identified provisions, however, the EPA
disagrees with the contentions of the
Petitioner and is thus denying the
Petition with respect to those provisions
and taking no further action. The EPA's
action issuing the SIP calls on this
portion of the Petition will assure that
these SIPS comply with the fundamental
requirements of the CAA with respect to
the treatment df excess emissions during
periods of SSM. The majority of the
state-specific provisions affected by this
SIP call action are inconsistent with the
EPA's longstanding interpretation of the
CAA through multiple iterations of its
SSM Policy. With respect to SIP
provisions that include an affirmative
defense for violations of SIP
requirements, however, the EPA has
revised its prior interpretation of the
statute that would have allowed such
provisions under certain very limited
conditions. Based upon an evaluation of
the relevant statutory provisions in light
of more recent court decisions, the EPA
is issuing a SIP call to address existing
affirmative defense provisions that
would operate to alter or eliminate the
jurisdiction of courts to assess liability
and impose remedies and that would
thereby contradict explicit provisions of
the CAA relating to judicial authority.
Third, the Petitioner argued that the


EPA should not rely on interpretive
letters from states to resolve any
ambiguity, or perceived ambiguity, in
state regulatory provisions in SIP
submissions. The Petitioner reasoned
that all regulatory provisions should be
clear and unambiguous on their face
and that any reliance on interpretive
letters to alleviate facial ambiguity in
SIP provisions can lead to later


to The term "substantially inadequate" is used in
the CAA and is discussed in detail in section VIII.A
of this document.


problems with compliance and
enforcement. Extrapolating from several
instances in which the basis for the
original approval of a SIP provision
related to excess emissions during SSM
events was arguably not clear, the
Petitioner contended that the EPA
should never use interpretive letters to
resolve such ambiguities. As explained
later in this proposal, the EPA
acknowledges the concern of the
Petitioner that provisions in SIPS should
be clear and unambiguous. However,
the EPA does not agree with the
Petitioner that reliance on interpretive
letters in a rulemaking context is never
appropriate. Without the ability to rely
on a state's interpretive letter that can in
a timely way clarify perceived
ambiguity in a provision in a SIP
submission, however small that
ambiguity maybe, the EPA may have no
recourse other than to disapprove the
state's SIP submission. Thus, the EPA is
denying the request that actions on SIP
submissions never rely on interpretive
letters. Instead, the EPA explains how
proper documentation of reliance on
interpretive letters in notice-and-
comment rulemaking nevertheless
addresses the practical concerns of the
Petitioner.


C. To which air agencies does this
rulemakingapplyand why?


In general, the final action maybe of
interest to all air agencies because the
EPA is clarifying, restating and revising
its longstanding SSM Policy with
respect to what the CAA requires
concerning SIP provisions relevant to
excess emissions during periods of
SSM. For example, the EPA is granting
the Petitioner's request that the EPA
rescind its prior interpretation of the
CAA that, as stated in prior guidance in
the SSM Policy, allowed appropriately
drawn affirmative defense provisions
applicable to malfunctions. The EPA is
also reiterating, clarifying or revising its
prior guidance with respect to several
other issues related to SIP provisions
applicable to SSM events in order to
ensure that future SIP submissions, not
limited to those that affected states
make in response to this action, are fully
consistent with the CAA. For example,
the EPA is reiterating and clarifying its
prior guidance concerning how states
may elect to replace existing exemptions
for excess emissions during SSM events
with properly developed alternative
emission limitations that apply to the
affected sources during startup,
shutdown or other normal modes of
source operation (i.e., that apply to
excess emissions during those normal
modes of operation as opposed to
during malfunctions). This action also
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NAAQS, protect prevention of
significant deterioration (PSD)
increments and improve visibility.
Equally importantly, the EPA believes
that the same provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.
For each state for which the final


action on the Petition is either "Grant"
or "Partially grant, partially deny," the
EPA is also in this final action calling
for a SIP revision as necessary to correct
the identified deficient provisions. The
SIP revisions that the states are directed
to make will rectify a number of
different types of defects in existing
SIPS, including automatic exemptions
from emission limitations,
impermissible director's discretion
provisions, enforcement discretion
provisions that have the effect of barring
enforcement by the EPA or through a
citizen suit and affirmative defense
provisions that are inconsistent with
CAA requirements. A corrective SIP
revision addressing automatic or
impermissible discretionary exemptions
will ensure that excess emissions during
periods of SSM are treated in
accordance with CAA requirements.
Similarly, a corrective SIP revision
addressing ambiguity in who may
enforce against violations of these
emission limitations will also ensure
that CAA requirements to provide for
enforcement are met. A SIP revision to
remove affirmative defense provisions
will assure that the SIP provision does
not purport to alter or eliminate the


jurisdiction of federal courts to assess
liability or to impose remedies
consistent with the statutory authority
provided in CAA section 113 and
section 304. The particular provisions
for which the EPA is requiring SIP
revisions are summarized in section IX
of this document. Many of these
provisions were added to the respective
SIPS many years ago and have not been
the subject of action by the state or the
EPA since.
For each of the states for which the


EPA is denying or is partially denying
the Petition, the EPA finds that the
particular provisions identified by the
Petitioner are not substantially
inadequate to meet the requirements
pursuant to CAA section 110(k)(5),
because the provisions: (i) Are, as they
were described in the Petition and as
they appear in the existing SIP,
consistent with the requirements of the
CAA; or (ii) are, as they appear in the
existing SIP after having been revised
subsequent to the date of the Petition,
consistent with the requirements of the
CAA; or (iii) have, subsequent to the
date of the Petition, been removed from
the SIP. Thus, in this final action, the
EPA is taking no action to issue a SIP
call with respect to those states for those
particular SIP provisions.
In addition to evaluating specific SIP


provisions identified in the Petition, the
EPA has. independently evaluated
additional affirmative defense
provisions in the SIPS of six states
(applicable in nine statewide and local
jurisdictions).12 As explained in the
S1VPR, the EPA determined that this
approach was necessary in order to take
into consideration recent judicial


decisions concerning affirmative
defense provisions and CAA
requirements. As the result of this
evaluation, the EPA finds that specific
affirmative defense provisions in 17
states (applicable in 23 statewide and
local jurisdictions) are substantially
inadequate to meet CAA requirements
for the reason that these provisions
impinge upon the statutory jurisdiction
of the federal courts to determine
liability and impose remedies for
violations of SIP emission limitations.13
By improperly impinging upon the
jurisdiction of the federal courts, the
EPA believes, these provisions fail to
meet fundamental statutory
requirements intended to attain and
maintain the NAAQS, protect PSD
increments and improve visibility. As
with the affirmative defense provisions
identified in the Petition, the EPA
believes that these provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.


In this final action, the EPA is issuing
a SIP call to each of 36 states (for
provisions applicable in 45 statewide
and local jurisdictions) with respect to
these provisions. The 36 states are listed
in table 2, "List of All States With SIP
Provisions Subject to SIP Call." The
EPA emphasizes that this SIP call action
pertains to the specific SIP provisions
identified and discussed in section IX of
this document. The actions required of
individual states in response to this SIP
call action are discussed in more detail
in section IX of this action.


TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL


EPA region I State Area


1 ............................... Maine ................................................. State.
Rhode Island ..............................:...... State.


I I .............................. New Jersey ....................................... State.
I II ............................. Delaware ........................................... State.


District of Columbia ........................... State.
Virginia .............................................. State.
West Virginia ..................................... State.


IV ............................. Alabama ............................................ State.
Florida ............................................... State.
Georgia .............................................. State.
Kentucky ............................................ State.


12 The six states in which the EPA independently
evaluated affirmative defense provisions are:
California; South Cazolina, New Mexico, Texas,
Washington and West Virginia. The EPA evaluated
the New Mexico SIP with respect to provisions
applicable to the state and Albuquerque-Bernalillo
County. The EPA evaluated the Washington SIP
with respect to provisions applicable to the state,
the Energy Facility Site Evaluation Council and the
Southwest Clean Air Agency.


1~ The 17 states for which the EPA finds that
specific affirmative defense provisions are
substantially inadequate to meet CAA requirements
are counted as follows: The EPA evaluated
affirmative defense provisions identified by the
Petitioner for 14 states: Alaska: Arizona; Arkansas;
Colorado; District of Columbia; Georgia; Illinois;
Indiana; Kentucky; Michigan; Mississippi; New
Mexico; Virginia; and Washington. The EPA
evaluated affirmative defense provisions that it
independently identified among two states
identified by the Petitioner: South Carolina; and


West Virginia. Further, the EPA independently
identified and evaluated affirmative defense
provisions in two states that were not included in
the Petition: California; and Texas. In the final
action, the EPA is finding one or more affirmative
defense provisions to be substantially inadequate in
all but one of the 18 states for which the EPA
evaluated affirmative defense provisions; for one
state, Kentucky, the affirmative defense provision,
which was applicable in Jefferson County, was
corrected prior to the EPA's issuing its SNPR.
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whether and how it would potentially
have to change its equipment or
practices in order to operate with
emissions that comply with the revised
SIP, will depend on the nature and
frequency of the source's SSM events
and how the state has chosen to revise
the SIP to address excess emissions
during SSM events. The EPA did not
conduct an analysis that would indicate,
e.g., how many owners or operators of
sources in each affected state would
likely change any procedures or
processes for control of emissions from
those sources during periods of SSM.
The impacts of revised SIP provisions
will be unique to each affected state and
its particular mix of affected sources,
and thus the EPA cannot predict what
those impacts might be. Furthermore,
the EPA does not believe the results of
such analysis, had one been conducted,
would significantly affect this
rulemaking that pertains to whether SIP
provisions comply with CAA
requirements. The EPA recognizes that
after all the responsive SIP revisions are
in place and are being implemented by
the states, some sources may need to
take steps to control emissions better so
as to comply with emission limitations
continuously, as required by the CAA,
or to increase durability of components
and monitoring systems to detect and
manage malfunctions promptly.
The EPA Regional Offices will work


with states to help them understand
their options and the potential
consequences for sources as the states
prepare their SIP revisions in response
to this SIP call.


F. What happens if an affected state
fails to meet the SIP submission
deadline?


If, in the future, the EPA finds that a
state that is subject to this SIP call
action has failed to submit a complete
SIP revision as required, or the EPA
disapproves such a SIP revision, then
the finding or disapproval would trigger
an obligation for the EPA to impose a
federal implementation plan (FIP)
within 24 months after that date. That
FIP obligation would be discharged
without promulgation of a FIP only if
the state makes and the EPA approves
the called-for SIP submission. In
addition, if a state fails to make the
required SIP revision, or if the EPA
disapproves the required SIP revision,
then either event can also trigger
mandatory 18-month and 24-month
sanctions clocks under CAA section
179. The two sanctions that apply under
CAA section 179(b) are the 2-to-1
emission offset requirement for all new
and modified major sources subject to
the nonattainment new source review


(NSR) program and restrictions on
highway funding. More details
concerning the timing and process of
the SIP call, and potential consequences
of the SIP call, are provided in section
VIII of this document.


G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP cal] and
ending when the EPA approves the
required SIP revision?


When the EPA issues a final SIP call
to a state, that action alone does not
cause any automatic change in the legal
status of the existing affected
provisions) in the SIP. During the time
that the state takes to develop a SIP
revision in response to the SIP call and
the time that the EPA takes to evaluate
and act upon the resulting SIP
submission from the state pursuant to
CAA section 110(k), the existing
affected SIP provisions) will remain in
place. The EPA notes, however, that the
state regulatory revisions that the state
has adopted and submitted for SIP
approval will most likely be already in
effect at the state level during the
pendency of the EPA's evaluation of and
action upon the new SIP submission.
The EPA recognizes that in the


interim period, there may continue to be
instances of excess emissions that
adversely affect attainment and
maintenance of the NAAQS, interfere
with PSD increments, interfere with
visibility and cause other adverse
consequences as a result of the
impermissible provisions. The EPA is
particularly concerned about the
potential for serious adverse
consequences .for public health in this
interim period during which states, the
EPA and sources make necessary
adjustments to rectify deficient SIP
provisions and take steps to improve
source compliance. However, given the
need to resolve these longstanding SIP
deficiencies in a careful and
comprehensive fashion, the EPA
believes that providing sufficient time
consistent with statutory constraints for
these corrections to occur will
ultimately be the best course to meet the
ultimate goal of eliminating the
inappropriate SIP provisions and
replacing them with provisions
consistent with CAA requirements.


III. Statutory, Regulatory and Policy
Background


The Petition raised issues related to
excess emissions from sources during
periods of SSM and the correct
treatment of these excess emissions in
SIPS. In this context, "excess emissions"
are air emissions that exceed the


otherwise applicable emission
limitations in a SIP, i.e., emissions that
would be violations of such emission
limitations. The question of how to
address excess emissions correctly
during SSM events has posed a
challenge since the inception of the SIP
program in the 1970s. The primary
objective of state and federal regulators
is to ensure that sources of emissions
are subject to appropriate emission
controls as necessary in order to attain
and maintain the NAAQS, protect PSD
increments, improve visibility and meet
other statutory requirements. Generally,
this is achieved through enforceable
emission limitations on sources that
apply, as required by the CAA,
continuously.
Several key statutory provisions of the


CAA are relevant to the EPA's
evaluation of the Petition. These
provisions relate generally to the basic
legal requirements for the content of
SIPS, the authority and responsibility of
air agencies to develop such SIPS and
the EPA's authority and responsibility
to review and approve SIP submissions
in the first instance, as well as the EPA's
authority to require improvements to a
previously approved SIP if the EPA later
determines that to be necessary for a SIP
to meet CAA requirements. In addition,
the Petition raised issues that pertain to
enforcement of provisions in a SIP. The
enforcement issues relate generally to
what constitutes a violation of an
emission limitation in a SIP, who may
seek to enforce against a source for that
violation, and whether the violator
should be subject to monetary penalties
as well as other forms of judicial relief
for that violation.
The EPA has a longstanding


interpretation of the CAA with respect
to the treatment of excess emissions
during periods of SSM in SIPS. This
statutory interpretation has been
expressed, reiterated and elaborated
upon in a series of guidance documents
issued in 1982, 1983, 1999 and 2001. In
addition, the EPA has applied this
interpretation in individual rulemaking
actions in which the EPA: (i) Approved
SIP submissions that were consistent
with the EPA's interpretation;14 (ii)
disapproved SIP submissions that were
not consistent with this
interpretation; is (iii) itself promulgated
regulations in FIPs that were consistent


la See "Approval and Promulgation of
Implementation Plans; Texas; Excess Emissions
During Startup, Shutdown, Maintenance, and
Malfunction Activities," 75 FR 68989 (November
io, 2oia).


is See "Approval and Promulgation of State
Implementation Plans; Michigan." 63 FR 8573
(February 20, 1998).
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Second, in reliance on CAA section
113(e)(1), the Petitioner argued that in a
judicial enforcement action in a district
court, the statute explicitly specifies a
list of factors that the court is to
consider in assessing penalties.29 The
Petitioner argued that the EPA's SSM
Policy authorizes states to create
affirmative defense provisions with
criteria for monetary penalties that are
inconsistent with the factors that the
statute specifies and that the statute
explicitly directs courts to weigh in any
judicial enforcement action. By
specifying particular factors for courts to
consider, the Petitioner reasoned,
Congress has already definitively
spoken to the question of what factors
are germane in assessing monetary
penalties under the CAA for violations.
The Petitioner concluded that the EPA
has no authority to allow a state to
include an affirmative defense provision
in a SIP with different criteria to be
considered in awarding monetary
penalties because "[p]reventing the
district courts from considering these
statutory factors is not a permissible
interpretation of the Clean Air Act." 30
A more detailed explanation of the
Petitioner's arguments appears in the
2013 February proposa1.31


B. What the EPA Proposed


In the February 2013 proposal,
consistent with its interpretation of the
Act at that time, the EPA proposed to
deny in part and to grant in part the
Petition with respect to this overarching
issue. As a revision to the SSM Policy
as embodied in the 1999 SSM Guidance,
the EPA proposed a distinction between
affirmative defenses for unplanned
events such as malfunctions and
planned events such as startup and
shutdown. The EPA explained the basis
for its initial proposed action in detail,
including why the Agency then believed
that there was a statutory basis for
narrowly drawn affirmative defense
provisions that met certain criteria
applicable to malfunction events but no
such statutory basis for affirmative
defense provisions applicable to startup
and shutdown events. In the February
2013 proposal, the EPA also proposed to
deny in part and to grant in part the
Petition with respect to specific
affirmative defense provisions in the
SIPS of various states identified in the
Petition consistent with that
interpretatign. With respect to these
specific existing SIP provisions, the EPA
distinguished between those provisions


z~Petition at 11.
3o petition at 11.


3~ See February 2013 proposal, 78 FR 12459 at
12468 (February 22, 2013).


that were consistent with the Agency's
interpretation of the CAA as set forth in
1999 SSM Guidance and were limited to
malfunction events and other
affirmative defense provisions that were
not limited to malfunctions or otherwise
not consistent with the Agency's
interpretation of the CAA and included
one or more deficiencies.
Subsequent to the February 2013


proposal, however, a judicial decision
by the U.S. Court of Appeals for the
District of Columbia Circuit (D.C.
Circuit) in NRDC v. EPA concerning the
legal basis for affirmative defense
provisions in the EPA's own regulations
caused the Agency to reconsider the
legal basis for any affirmative defense
provisions in SIPS, regardless of the type
of events to which they apply, the
criteria they may contain or the types of
judicial remedies they purport to limit
or eliminate.32 Thus, the EPA issued an
SNPR to revise its proposed response to
the Petition with respect to whether
affirmative defense provisions in SIPS
are consistent with fundamental legal
requirements of the CAA.33 In the
SNPR, the EPA also revised its proposed
response related to each of the specific
affirmative defense provisions identified
in the Petition. Changes to the proposed
response included revision of the basis
for the proposed finding of substantial
inadequacy for many of the provisions
(to incorporate the EPA's revised
interpretation of the CAA into that
basis). Other changes to the proposed
response included reversal of the
proposed denial of the Petition for some
provisions that the Agency previously
believed to be consistent with CAA
requirements but subsequently
determined were not authorized by the
Act under the analysis prompted by the
NRDC v. EPA decision. In order to
provide comprehensive guidance to all
states concerning affirmative defense
provisions in SIPS and to avoid
confusion that may arise due to recent
court decisions relevant to such
provisions under the CAA, the EPA also
addressed additional existing SIP
affirmative defense provisions of which
it was aware although the provisions
were not specifically identified in the
Petition. The EPA initially examined the
specific affirmative defense provisions
identified by the Petitioner in 14 states
but subsequently broadened its review
to include additional provisions in four
states, including two states that were
not included in the Petition. Most
importantly, the EPA provided a
detailed explanation in the SNPR as to


3z See NRDC v. EPA, 749 F.3d 1055 (D.C. Cir.
zoi4).
33 See SNPR. 79 FR 55919 [September 17, 2014]


why it now believes that the logic of the
court in the NRDC v. EPA decision
vacating the affirmative defense in an
Agency emission limitation under CAA
section 1121ikewise extends to
affirmative defense provisions in SIPS.


C. What Is Being Finalized in This
Action


The EPA is taking final action to grant
the Petition on the request to rescind its
SSM Policy element that interpreted the
CAA to allow states to elect to create
affirmative defense provisions in SIPS.
The EPA is also taking final action to
grant the Petition on the request to make
a finding of substantial inadequacy and
to issue SIP calls for specific existing
SIP provisions that include an
affirmative defense as identified in the
SNPR. The specific SIP provisions at
issue are discussed in section IX of this
document. These existing affirmative
defense provisions include some
provisions that the EPA had previously
determined were consistent with the
CAA as interpreted in the 1999 SSM
Guidance and other provisions that
were not consistent even with that
interpretation of the CAA. As explained
in the SNPR, the EPA has now
concluded that the enforcement
structure of the CAA, embodied in
section 113 and section 304, precludes
any affirmative defense provisions that
would operate to limit a court's
jurisdiction or discretion to determine
the appropriate remedy in an
enforcement action. These provisions
are not appropriate under the CAA, no
matter what type of event they apply to,
what criteria they contain or what forms
of remedy they purport to limit or
eliminate.
The EPA is revising its interpretation


of the CAA with respect to affirmative
defenses based upon a reevaluation of
the statutory provisions that pertain to
enforcement of SIP provisions in light of
recent court opinions. Section 113(b)
provides courts with. explicit
jurisdiction to determine liability and to
impose remedies of various kinds,
including injunctive relief, compliance
orders and monetary penalties, in
judicial enforcement proceedings. This
grant of jurisdiction comes directly from
Congress, and the EPA is not authorized
to alter or eliminate this jurisdiction
under the CAA or any other law. With
respect to monetary penalties, CAA
section 113(e) explicitly includes the
factors that courts and the EPA are
required to consider in the event of
judicial or administrative enforcement
for violations of CAA requirements,
including SIP provisions. Because
Congress has already given federal
courts the jurisdiction to determine
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D. Response to Comments Concerning
Affirmative Defense Provisions in SIPS


The EPA received numerous
comments concerning the portion of the
Agency's proposed response to the
Petition in the February 2013 proposal
that addressed the question of whether
affirmative defense provisions are
consistent with CAA requirements for
SIPS. As explained in the SNPR, those
particular comments submitted on the
original February 2013 proposal are no
longer germane, given that the EPA has
substantially revised its initial proposed
action on the Petition and its basis, both
with respect to the overarching issue of
whether such provisions are valid in
SIPS under the CAA and with respect to
specific affirmative defense provisions
in existing SIPS of particular states.
Accordingly, as the EPA indicated in
the SNPR, it considers those particular
comments on the February 2013
proposal no longer relevant and has
determined that it is not necessary to
respond to them. Concerning affirmative
defense provisions, the appropriate
focus of this rulemaking is on the
comments that addressed the EPA's
revised proposal in the SNPR.
With respect to the revised proposal


concerning affirmative defense
provisions in the SNPR, the EPA
received numerous comments, some
supportive and some critical of the
Agency's proposed action on the
Petition as revised in the SNPR. Many
of these comments raised conceptual
issues and arguments concerning the
EPA's revised interpretation of the CAA
with respect to affirmative defense
provisions in SIPS in light of the NRDC
v. EPA decision and concerning the
EPA's application of that interpretation
to specific affirmative defense
provisions discussed in the SNPR. For
clarity and ease of discussion, the EPA
is responding to these overarching
comments, grouped by issue, in this
section of this document.
1. Comments that the EPA is


misapplying the decision of the D.C.
Circuit in NRDC v, EPA to SIP
provisions because the decision only
applies to the Agency's own regulations
pursuant to CAA section 112.
Comment: Many commenters stated


that the EPA's reliance on the D.C.
Circuits decision in NRDC v. EPA is
misplaced in the SNPR because the
opinion is limited to disapproval of a
Maximum Achievable Control
Technology (MACT) standard's
affirmative defense for unavoidable
malfunctions. The commenters noted


argued that the D.C. Circuit's opinion
only stands for the narrow proposition
that the EPA may not include an
affirmative defense to civil penalties in
a NESHAP 37 under CAA section 112.
One commenter noted that the EPA,


in the SNPR, stated that the NRDC v.
EPA decision did not turn on any factors
specific to CAA section 112 as support
for the EPA applying the decision to
SIPS. However, the commenter argued
that this fact is not probative because
neither party raised any argument
specific to CAA section 112 and it is
reasonable far a court to limit its
analysis to the arguments presented
before it.
One commenter also noted that the


EPA is not bound to apply D.C. Circuit
law to actions reviewable in other
circuits.
Response: As explained in the SNPR,


the EPA believes the reasoning of the
court in the NRDC v. EPA decision
indicates that states, like the EPA, have
no authority in SIP provisions to alter
the jurisdiction of federal courts to
assess penalties for violations of CAA
requirements through affirmative
defense provisions.38 If states lack
authority under the CAA to alter the
jurisdiction of the federal courts through
affirmative defense provisions in SIPS,
then the EPA lacks authority to approve
any such provision in a SIP.
The EPA agrees with the commenters'


statement that the NRDC v. EPA
decision pertained to a challenge to the
EPA's NESHAP regulations issued
pursuant to CAA section 112 to regulate
hazardous air pollutants (HAPs) from
sources that manufacture Portland
cement. However, the EPA disagrees
with the commenters' contention that,
because the NRDC v. EPA decision was
based on a NESHAP, it is somehow
inappropriate for the EPA to rely on the
reasoning of the D.C. Circuits decision
as a basis for this action.
As acknowledged by a commenter,


the EPA explained in the SNPR that the
NRDC v. EPA decision did not turn on
the specific provisions of CAA section
112.39 However, the commenter missed
the importance of this point. Although
the NRDC v. EPA decision analyzed the


37 The NESHAPs are found in 40 CFR part 61 and
40 CFR pazt 63. The NESHAPs promulgated after
the 1990 CAA Amendments are found in 40 CFR
part 63. These standazds require application of
technology-based emissions standards referred to as
Maximum Achievable Control Technology (MACT).
Consequently, these past-1990 NESHAPs are also
referred to as MACT standazds.
3A See 79 FR 55929-30; 55931-34.
3~ SNPR, 79 FR 55919 at 55932.


legal validity of an affirmative defense
provision created by the EPA in
conjunction with a specific NESHAP,
the court based its decision upon the
provisions of sections 113 and 304.
Sections 113 and 304 pertain to
enforcement of the CAA requirements
more broadly, including to enforcement
of SIP requirements. The court
addressed section 112 and not sections
germane specifically to SIPS, as only
that section was before it. The EPA has
applied the NRDC court's analysis to
sections 113 and 304 with respect to
SIPS and has concluded that the NRDC
courts analysis is the better reading of
the statutory provisions.
The affirmative defense provision in


the Portland Cement NESHAP required
the source to prove, by a preponderance
of the evidence in an enforcement
proceeding, that the source met specific
criteria concerning the nature of the
event. These specific criteria required to
establish the affirmative defense in the
Portland Cement NESHAP are
functionally the same as the criteria that
the EPA previously recommended to
states for SIP provisions in the 1999
SSM Guidance and that the EPA
repeated in the February 2013 proposal
document. Accordingly, the EPA
believes that the opinion of the court in
NRDC v. EPA has significant impacts on
the Agency's SSM Policy with respect to
affirmative defense provisions. The
reasoning by the NRDC court, as
logically extended to SIP provisions,
indicates that neither states nor the EPA
have authority to alter either the rights
of other parties to seek relief or the
jurisdiction of federal courts to impose
relief for violations of CAA
requirements in SIPs. The EPA believes
that the court's decision in NRDC v.
EPA compelled the Agency to
reevaluate its interpretation of the CAA
as described in the SNPR.
The EPA also disagrees with


commenters who suggested that a
decision of the D.C. Circuit should have
no bearing on actions that affect states
in other circuit courts. The CAA vests
authority with the D.C. Circuit to review
nationally applicable regulations and
any action of nationwide scope or effect.
Accordingly, any decision of the D.C.
Circuit in conducting such review is
binding nationwide with respect to the
action under review, and the D.C.
Circuit's reasoning is also binding with
respect to review of future EPA actions
raising the same issues that will be
subject to review within that Circuit.
Given that the EPA has determined that
this action has nationwide scope and
effect, it is subject to exclusive review
in the D.C. Circuit, so the EPA believes
it is appropriate to apply the reasoning


that courts may impose upon them in that the NRDC v. EPA decision did not
such enforcement actions, based upon address the issue of affirmative defense
the facts and circumstances of the event. provisions in SIPS. The commenters
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or conditional based upon the criteria of
an affirmative defense, are inconsistent
with the requirement for continuous
controls on sources.
Finally, the EPA believes that the


commenters' premise that an affirmative
defense provision merely defines what a
violation is also runs afoul of other
fundamental requirements for SIP
provisions. To the extent any such
provision would allow state personnel
to decide, unilaterally, whether excess
emissions during an SSM event
constitute a violation (e.g., through
application of an "affirmative defense"),
this would interfere with the ability of
the EPA or other parties to enforce for
violations of SIP requirements. The EPA
interprets the CAA to prohibit SIP
provisions that impose the enforcement
discretion decisions of a state on other
parties. This includes provisions that
are structured or styled as an affirmative
defense but in effect allow ad hoc
conditional exemptions from emission
limitations and preclude enforcement
for excess emission during SSM events.
5. Comments that the NRDC v. EPA


decision, which concerned an emission
limitation under section 112, does not
apply in the context of section 110,
because section 110 affords states
flexibility in how to develop emission
limitations in SIP provisions.
Comment: Commenters argued that


the EPA's extension of the logic of the
NRDC v. EPA decision to affirmative
defenses in SIP provisions is incorrect
because the EPA's NESHAP standards
.are governed by section 112, whereas
SIP provisions are governed by section
110. Under the latter, commenters
asserted, states are afforded wide
discretion in how to develop emission
limitations.43 The commenters stated
that section 110 governs the
development of state SIPS to satisfy the
NAAQS, which may address many
different types of sources, major and
minor, industrial and non-industrial,
small and large, and old and new. The
commenters alleged that states have
independent authority to include
affirmative defenses in SIP provisions,
so long as the provisions are otherwise
approvable, because the state has met its
section 110 planning responsibilities
and the SIP is enforceable.
Response: The EPA agrees with the


commenters that section 110 governs
the development of state SIPS and that
states are accorded great discretion in
determining how to meet CAA
requirements in SIPS. However, as
explained in the February 2013
proposal, the SNPR and sections IV.D.13
and V.D.2 of this document, states are


43 See, e.g., Tmin v. NRDC, 421 U.S. 60, 79 (1975)


obligated to develop SIP provisions that
meet fundamental CAA requirements.
The EPA has the responsibility to
review SIP provisions developed by
states to ensure that they in fact meet
fundamental CAA requirements. As
explained in the SNPR and this
document, the EPA no longer believes
that affirmative defense provisions meet
CAA requirements. Based on the logic of
the court in the NRDC v. EPA decision,
the better reading of the statute is that
such provisions have the effect of
limiting or eliminating the statutory
jurisdiction of the courts to determine
liability or impose remedies.
The EPA also disagrees with the


commenters' arguments that "emission
limitations" under section 112 and
section 110 are not comparable with
respect to meeting fundamental CAA
requirements. As an initial matter, both
section 112 MACT standards and
section 110 SIP emission limitations can


be composed of various elements that
include, among other things, numerical
emission limitations, work practice
standards and monitoring and
recordkeeping requirements. However,
whether there are other components that
are part of the emission limitation to
make it apply continuously is not
relevant for purposes of determining
whether an affirmative defense
provision that provides relief from
penalties for a violation of either a
MACT standard under section 112 or a
SIP provision under section 110 is
consistent with the CAA.
As explained in the SNPR, the EPA


has revised its interpretation of the CAA
with respect to affirmative defense
provisions in SIPS, based upon the logic
of the court in the NRDC v. EPA
decision. Section 304(a) sets forth the
basis for a civil enforcement action and
section 113(a)(1) does the same for
administrative or judicial enforcement
actions brought by the EPA. Sections
113(b) and 304(a) provide the federal
district courts with jurisdiction to hear
civil enforcement cases. Furthermore,
section 113(e) confers jurisdiction on


the district court in a civil enforcement
case to determine the amount of penalty
to be assessed where a violation has
been established.
6. Comments that the NRDC v. EPA


decision does not pertain to the
appropriateness of affirmative defense
provisions in the context of state
administrative or civil enforcement.
Comment: Some commenters noted


that the NRDC court only reviewed
whether affirmative defense provisions
could be used to limit CAA citizen suit
remedies in judicial enforcement
actions. The commenters alleged that
the use of an affirmative defense in a


citizen suit under federal regulations
does not dictate the appropriateness of
similar provisions in the context of state
administrative or civil actions.
According to the commenters, a SIP
represents an air quality management
system and the state administrative
process is distinct from federal citizen
suits. Similarly, the commenters
believed that SIP emission limitations
are enforceable via state regulation
penalty provisions that are separate
from the CAA civil penalty provisions.
Because the NRDC court spoke only to
the appropriateness of affirmative
defense provisions in the context of
federal citizen suits, the commenters
asserted, the decision is inapplicable in
the EPA's SIP call action:
Response: The EPA agrees that the


court in the NRDC v. EPA decision did
not speak directly to the issue of
whether states can establish affirmative
defenses to be used by sources
exclusively in state administrative
enforcement actions or in judicial
enforcement in state courts. The
reasoning of the NRDC court indicates
only that such provisions would be
inconsistent with the CAA in the
context of judicial enforcement of SIP
requirements in federal court. Indeed,
the NRDC court suggested that if the
EPA elected to consider factors
comparable to the affirmative defense
criteria in its own administrative
enforcement proceedings, it maybe able
to do so. The implication of the
commenters, however, is that the EPA
should interpret the CAA to allow
affirmative defenses in SIP provisions,
so long as it is unequivocally clear that
sources cannot assert the affirmative
defenses in federal court enforcement
actions and cannot assert the affirmative
defenses in enforcement actions brought
by any party other than the state.
The EPA of course agrees that states


can exercise their own enforcement
discretion and elect not to bring an
enforcement action or seek certain
remedies, using criteria analogous to an
affirmative defense. It does not follow,
however, that states can impose this
enforcement discretion on other parties
by adopting SIP provisions that would
apply in federal judicial enforcement, or
in enforcement brought by the EPA or
other parties. To the extent that the state
developed an "enforcement discretion"
type provision that applied only in its
own administrative enforcement actions
or only with respect to enforcement
actions brought by the state in state
courts, such a provision maybe
appropriate. This authority is not
unlimited because the state could not
create affirmative defense provision that
in effect undermines its legal authority
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the CAA to permit narrowly drawn
affirmative defenses applicable only to
penalties and has explained why it now
believes that the reasoning of the court
in the NRDC v. EPA decision is the
better reading of the CAA.
Some commenters allege that the Fifth


Circuit considered and rejected the legal
arguments articulated by the EPA in the
SNPR to support the Agency's new
interpretation that affirmative defenses
in SIP provisions are inconsistent with
the Act. The EPA disagrees with
commenters' assertions. As explained
above, in the Luminont Generation v.
EPA decision the Fifth Circuit analyzed
the EPA's former interpretation of the
CAA under step 2 of Chevron and found
that the Agency's position was
reasonable. The Fifth Circuit held that
the CAA did not dictate the outcome
put forth by environmental petitioners
in the Luminant Generation v. EPA case;
the court did not hold that the Agency
could not reasonably interpret the CAA
provisions at issue to cpme to the new
position articulated in the SNPR and
other sections of this document. In fact,
the Fifth Circuit upheld the EPA's
reading of the statute to preclude
affirmative defense provisions for
planned events in the same decision as
a reasonable interpretation of the CAA.


In the SNPR, the EPA also addressed
the discussion in the NRDC v. EPA
decision that referred to the earlier
Luminant Generation v. EPA decision
and explained its view that the court in
NRDC v. EPA did not suggest that its
interpretation of the CAA would not
apply more broadly to SIP provisions.
Rather, the court simply declined to
address that issue. As to commenters'
allegation that the EPA should follow
the Luminant courts reasoning because
that court addressed the specific issue of
affirmative defenses in SIP provisions,
the EPA has explained in detail in the
SNPR and section N.D.1 of this
document why it now believes that the
NRDC courts reasoning is applicable
here and why it believes this is the
better interpretation of sections 113 and
304.
The EPA acknowledges that other


circuit courts have also upheld
affirmative defense provisions
promulgated by the Agency in FIPs.sl
Those decisions were also based upon
an interpretation of the CAA that the
Agency no longer holds. The EPA
further notes that the affirmative
defense provisions at issue in the other
court decisions cited by the commenters
are not at issue in this action. However,


sl See Montana Sulphur 6 Chemical Co. v. EPA,
666 F.3d 1174 (9th Cir. 2012); Arizona Public
Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009).


the EPA may elect to address these
provisions in a separate rulemaking.
The EPA also disagrees with


commenters' allegations that this final
SIP call action violates the mandate
rule. The mandate rule generally
governs how a lower court handles a
higher court's decision on remand. The
Agency believes that the mandate rule is
inapplicable here. Similarly, the Agency
believes that the principles of res
judicata, judicial estoppel and collateral
estoppel (issue preclusion) raised by
commenters are all inapplicable in this
situation. For reasons the EPA has fully
explained in this rulemaking, the
Agency is adopting a revised
interpretation of the CAA. This
necessarily changes the issues or claims
that maybe raised in any future
litigation concerning the Agency's
action here or subsequent Agency
actions taken pursuant to this changed
interpretation. As noted previously, the
Agency's ability to change its
interpretation of the statute is well
established, even if courts have
previously upheld the Agency's former
interpretation as reasonable under step
2 of the Chevron analysis.
8. Comments that affirmative defense


provisions are needed or appropriate
because sources cannot control
malfunctions or the excess emissions
that occur during them.
Comment: Several commenters


claimed that by requiring states to
remove affirmative defense provisions,
the EPA will create a situation where
sources have no potential relief from
liability for exceedances resulting from
excess emissions during malfunctions.
The commenters argued that this will
effectively expose sources to penalties
for emissions that are not within the
sources' control. The commenters
alleged that the EPA's proposal is
unreasonable because it fails to consider
the infeasibility of controlling emissions
during malfunction periods. The
commenters believe that because
malfunction events are uncontrollable
by definition, removing affirmative
defense provisions applicable to
malfunctions will not reduce emissions
but instead will only expose facilities to
potential enforcement for uncontrollable
exceedances,
Response: The EPA disagrees that


without affirmative defense provisions,
sources will have no "relief 'from
liability for violations during actual
malfunctions. To the extent that sources
have an actual malfunction, sources
retain the ability to raise this fact in the
event of an enforcement action related
to the malfunction. Congress has already
provided courts with explicit
jurisdiction and authority to determined


liability and to impose appropriate
remedies, based on the facts and
circumstances surrounding the
violation. To the extent that there are
extenuating circumstances that justify
not holding a source responsible for a
violation or not imposing particular
remedies as a result of a violation,
sources retain the ability to raise these
facts to the court. In addition, the
absence of an affirmative defense
provision in the SIP does not impede a
violating source from taking appropriate
actions to minimize emissions during a
malfunction, so as to mitigate the
potential remedies that a court may
impose as a result of the violation.
Furthermore, the EPA disagrees with


the commenters' premise that states
have authority to create affirmative
defense provisions in SIPS because some
sources may otherwise be subject to
enforcement actions for emissions
during malfunctions. As explained in
the SNPR in detail, the EPA has
concluded that there is no legal basis for
affirmative defenses in SIP provisions,
including affirmative defenses
applicable to malfunction events.
Because such affirmative defense
provisions purport to alter or eliminate
the statutory jurisdiction of courts to
determine liability and to assess
appropriate remedies for violations of
SIP requirements, these provisions are
not permissible.
9. Comments that there will not be


any reduction in overall emissions from
the EPA's SIP call action because states
will need to revise emission limitations
to allow more emissions if affirmative
defense provisions are removed from
the SIPs.
Comment: Commenters on the SNPR


questioned whether the elimination of
affirmative defenses in SIP provisions
would result in any reductions of
emissions from sources. Several
commenters asserted that affirmative
defense provisions allow states to lower
emission limitations overall. Thus, the
commenters claimed that elimination of
the affirmative defense provisions
would obligate states to raise affected
emission limitations so that sources
could comply with them continuously.
Another commenter criticized the EPA's
approach as requiring each state to
reframe the existing episodic emissions
provisions of its SIP as alternative
emission limitations rather than as more
limited and conditional affirmative
defenses. This commenter asserted that
structuring the provisions as an
affirmative defense allows a state to
impose more stringent numerical
limitations without penalizing sources
far unavoidable emissions when those
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they revise their SIPS in this context as
in all other contexts.
As to the concern that different courts


might evaluate liability for violations
during SSM events differently in the
absence of affirmative defense
provisions, the EPA notes that this is
not the relevant question. The potential
for inconsistent treatment by the courts
is not a basis for allowing states to retain
SIP provisions that are inconsistent with
the legal requirements of the CAA. In
any event, the EPA disagrees that
elimination of affirmative defenses in
SIP provisions make it more likely that
there would be "inconsistent
enforcement" because of a lack of a
"regulatory framework." The
enforcement structure of the CAA
embodied in section 113 and section
304 already provides a structure for
enforcement of CAA requirements in
federal courts. For example, the CAA
already provides uniform criteria for
courts to apply, based upon the facts
and circumstances of individual
enforcement actions. Similar to an
affirmative defense provision, section
113(e) already enumerates the factors
that courts are required to consider in
determining appropriate penalties for
violations and thus there is a consistent
statutory framework. In essence the
commenters object to the fact that in any
judicial enforcement case, the court will
determine liability and remedies based
on the facts and circumstances of the
case. However, this is an inherent
feature of the enforcement structure of
the CAA, regardless of whether there is
an affirmative defense provision at
issue.
11. Comments that the EPA should


have acted in a single, comprehensive
rulemaking rather than issuing the
supplemental notice of proposed
rulemaking.
Comment: Commenters asserted that


the EPA's issuance of two separate
proposals instead of one proposal has
prevented states and industry from
knowing the entire proposed regulatory
action. The commenters claimed that if
the EPA is going to issue a SIP call to
states concerning the treatment of
emissions during SSM events, then it
should do so in a single comprehensive
rulemaking. The commenters argued
this is necessary because states consider
different options when revising SIP
provisions and that thereafter states will
have to work with affected sources to
revise permits.
Response: The EPA disagrees with the


argument that states, industry,
individuals and other interested parties
have not had an opportunity to know
and comment upon the Agency's entire
action. The EPA's February 2013


proposal was intended to cover a broad
range of issues related to the correct
treatment of emissions during SSM
events in SIP provisions
comprehensively. Because of an
intervening court decision that affected
the substance of the EPA's initial
proposed action, it was necessary to
issue a supplemental proposal. The EPA
disagrees that the issuance of the SNPR
adversely affected the ability of
interested parties to understand the
Agency's proposed action, because the
SNPR only affected one aspect of the
original proposed action. As the EPA
explained in the SNPR: "In this SNPR,
we are supplementing and revising what
we earlier proposed as a response to the
Petitioner's requests but only to the
extent the requests narrowly concern
affirmative defense provisions in the
SIPS. We are not revising or seeking
further comment on any other aspects of
the February 2013 proposed action." s3
As to the commenters' concern that


the EPA should take action in a single
comprehensive rulemaking, the Agency
is doing so. This SIP call action
addresses all aspects of the Petition and
it is based upon both the February 2013
proposal and the SNPR. As advocated
by the commenters, the EPA's objective
in this SIP call action is to provide
states with comprehensive and up-to-
date guidance concerning the correct
treatment of emissions during SSM
events in SIP provisions, consistent
with GAA requirements as interpreted
by recent court decisions. The EPA
agrees with the commenters that
providing states comprehensive
guidance in this rulemaking is
important to assist states in revising
their SIP provisions consistent with
CAA requirements. Any necessary
changes to permits to reflect the removal
of affirmative defense provisions from
the underlying SIP will occur later, after
the SIP provisions have been revised.
12. Comments that the EPA has not


proven that the existence of affirmative
defense provisions in SIPS is resulting
in specific environmental impacts or
interference with attainment and
maintenance of the 1VAAQS.
Comment: Several commenters argued


that the EPA has failed to demonstrate
that the affirmative defense provisions
at issue in this action have contributed
to a specific NAAQS violation or
otherwise caused harm to public health
or the environment. The commenters
contend that, because of the narrow
scope of affirmative defense provisions,
it is unlikely that their existence would
cause or contribute to any violations of
the NAAQS. Some commenters further


sa ~g FR 55919 at 55923.


noted that some states have experienced
improved ambient air quality
conditions, despite having SIPS in place
with affirmative defense provisions at
issue in this action.
The commenters alleged that without


providing specific record-based
evidence of the impacts caused by
affirmative defense provisions, it is
unreasonable for the EPA to determine
that existing provisions are substantially
inadequate or otherwise not in
compliance with the CAA. Some
commenters further alleged that the EPA
has no authority to issue a SIP call
without "find[ing] that the applicable
implementation plan . . is
substantially inadequate to attain or
maintain the relevant [NAAQS]."
Response: As explained in the


February 2013 proposal, the SNPR and
this document, the EPA does not
interpret its authority under section
110(k)(5) to require proof that a
deficient SIP provision caused a specific
violation of the NAAQS at a particular
monitor on a particular date, or that a
deficient SIP provision undermined a
specific enforcement action. Section
110(k)(5) explicitly authorizes the EPA
to make a finding that a SIP provision
is substantially inadequate to "comply
with any requirement of 'the CAA, in
addition to the authority to do so where
a SIP is inadequate to attain and
maintain the NAAQS or to address
interstate transport. In light of the
court's decision in NRDC v. EPA, the
EPA has reexamined the question of
whether affirmative defenses are
consistent with CAA requirements for
SIP provisions. As explained in this
action, the EPA has concluded that such
provisions are inconsistent with the
requirements of section 113 and section
304. Accordingly, the EPA has the
authority to issue SIP calls to states,
requiring that they revise their SIPS to
eliminate the specific affirmative
defense provisions identified in this
action. Issues related to the EPA's
authority under section 11o(k)(5) are
discussed in more detail in section
VIII.A of this document.
13. Comments that the EPA is


violating the principles of cooperative
federalism through this action.
Comment: Several commenters stated


that the EPA's action with respect to
affirmative defenses in SIP provisions is
inconsistent with the system of
cooperative federalism contemplated by
the CAA. The commenters alleged that
this action is at odds with established
CAA and judicial precedents indicating
that states have broad discretion in
developing SIP provisions, with the
EPA's role being limited. Some
commenters further alleged that the
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month SIP development timeframe but
may proceed thereafter according to
normal permit revision requirements.
Finally, the EPA notes, the burdens


associated with SIP revisions and
permit revisions are burdens imposed
by the CAA. The states have both the
authority and the responsibility under
the CAA to have SIPS and permit
programs that meet CAA requirements.
It is inherent in the structure of the CAA
that states thus have the burden to
revise their SIPS and permits when that
is necessary, whether because of
changes in the CAA, changes in judicial
interpretations of the CAA, changes in
the NAAQS, or a host of other potential
events that necessitate such revisions.
Among those is the obligation to
respond to a SIP call that identifies legal
deficiencies in specific provisions in a
state's SIP,
15. Comments that the EPA is being


inconsistent because rules promulgated
by the EPA provide affirmative defense
provisions for malfunction events.
Comment: A number of commenters


claimed that the EPA cannot interpret
the CAA to prohibit affirmative defenses
in SIP provisions because the Agency
itself has issued regulations that include
affirmative defenses for excess
emissions during malfunction events.
The commenters claim that the EPA is
being inconsistent on this point and
thus cannot require states to remove
affirmative defenses from SIPS.
Other commenters alleged that the


EPA is being inconsistent because it has
not adequately explained the reversal of
its "decades-old" policy interpreting the
CAA to allow affirmative defenses in
SIP provision. The commenters cited to
SIP provisions that the EPA previously
approved in eight states between 2001
and 2010 that they believed would be
affected by this SIP call. The
commenters claimed that these prior
actions were consistent with the EPA's
SSM policy memoranda. Additionally,
the commenters cited to federal
regulations that the EPA has previously
promulgated that include affirmative
defense provisions. The commenters
claimed that these prior actions are
"inconsistent with EPA's proposed
disallowance of affirmative defenses."
Response: The EPA has acknowledged


that it has previously approved some
SIP provisions with affirmative defenses
that were consistent with its
interpretation of the CAA in the 1999
SSM Guidance at the time it acted on
those SIP submissions. However, since
that time, two decisions from the D.C.
Circuit have addressed fundamental
interpretations of the CAA related to the
legally permissible approaches for
addressing excess emissions during


SSM events.ss In light of those
decisions, as explained in detail in the
February 2013 proposal, the SNPR and
this document, the EPA has concluded
that certain aspects of its prior
interpretation of the CAA, as set forth in
the SSM Policy, were not the best
interpretation of the CAA. As a result,
certain SIP provisions that the EPA
previously approved are also not
consistent with the requirements of the
CAA. In particular, this includes the
EPA's prior interpretation of the CAA to
allow affirmative defense provisions in
SIPS in the 1999 SSM Guidance.
The EPA has also acknowledged that


it has in the past taken a similar
approach regarding affirmative defense
provisions in federal regulations
addressing hazardous air pollution and
in new source performance standards.
Indeed, the EPA's inclusion of an
affirmative defense provision in a
federal regulation resulted in the court
decision in NRDC v. EPA, in which the
court rejected the Agency's
interpretation of the CAA to allow
affirmative defenses that limit or
eliminate the jurisdiction of the courts.
Just as the EPA is calling on states to
revise their SIPS to remove affirmative
defense provisions, the Agency is also
taking action to correct such provisions
in federal regulations.57 The continued
existence of such provisions in the EPA
regulations that have not yet been
corrected does not mean that such
provisions are authorized either in state
or federal regulations.
As to the claim that the EPA has not


adequately explained the basis for
changing its interpretation of the CAA
regarding affirmative defenses in SIP
provisions, the Agency disagrees. The
SNPR set forth in detail the basis for the
EPA's revised interpretation of the CAA,
in light of the court's decision in NRDC
v. EPA.58 The commenters failed to
specify why this explanation was
"inadequate."


16. Comments that existing
affirmative defense provisions do not
preclude parties from filing enforcement
actions or hinder parties from seeking
injunctive relief for violations of SIP
requirements.
Comment: One state commenter


asserted that the existing affirmative
defense provisions in the state's SIP do
not prevent the state or the EPA from
pursuing injunctive relief or mitigation


s~ See Sierra Club v. Johnson, 551 F.3d 1019 (D.C.
Cir. 2008), in the rulemalcing docket at EPA—HQ—
OAR-2012-0322-0048; see also NRDCv. EPA, 749
F.3d 1055 (D.C. Cir. 2014), in the rulemalcing docket
at EPA—HQ—OAR-2012-0322-0885.
57 See, e.g., 79 FR 60897 (October 8, 2014); 79 FR


72914 (December 8, 2014).
sa yg FR 55919 at 55929-30.


of environmental impacts in the event of
violations. Thus, the commenter
supported the EPA's prior interpretation
of the CAA to allow affirmative defense
provisions, so long as courts can still
award injunctive relief for violations.
The commenter did not articulate how
this prior statutory interpretation is
consistent with the reasoning of the
court in NRDC v. EPA concerning the
same statutory provisions.
By contrast, an environmental group


commenter cited a citizen suit
enforcement case in Texas in which the
commenter claimed that the affirmative
defense provision in that state's SIP
operated as a de facto shield against any
enforcement. The commenter stated that
the EPA's approval of the affirmative
defense was premised upon its only
applying to civil penalties and not to
injunctive relief and that the Agency's
approval of the SIP provision was
explicitly upheld on this basis by the
Fifth Circuit. Nevertheless, the
commenter asserted, the state agency
has implemented this provision such
that if the affirmative defense criteria
are met, there is "no violation" and thus
no potential for injunctive relief.
Response: The EPA agrees that some


of the affirmative defense provisions at
issue in this action are expressly limited
to monetary penalties and not to
injunctive relief. This approach was
consistent with the EPA's prior
interpretation of the CAA concerning
affirmative defense provisions in SIPS
but also consistent with the arguments
that the D.C. Circuit rejected in the
NRDC v. EPA decision. Thus, the fact
that some of the affirmative defense
provisions addressed in this action
preserve the possibility for injunctive
relief, even if the court could award no
monetary penalties, is no longer a
deciding factor.
The EPA also agrees that some


agencies or courts may not apply the
affirmative defense provisions in the
manner intended at the time the EPA
approved them into the SIP. Incorrect
application of SIP affirmative defense
provisions by sources, regulators or
courts is a matter of concern. However,
even perfect implementation of a SIP
affirmative defense provision does not
cure the underlying and now evident
absence of a legal basis for such
provisions. Again, the fact that a given
affirmative defense provision is being
implemented correctly or incorrectly is
no longer a deciding factor for purposes
of this SIP call action.
These issues are not pertinent to the


EPA's decision in this action to require
states to remove the affirmative defense
provisions from the previously
approved SIPS. Rather, as explained in
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continuous controls and cannot include
exemptions for emissions during SSM
events. The EPA concludes that making
the exemptions from emission
limitations conditional does not alter
the fact that once exercised they are
illegal exemptions.
19. Comments that the definition of


"emission limitation" in CAA section
302(k) does not support this SIP call
action.
Comment: Several commenters noted


that while the EPA depends on the
definition of "emission limitation" in
the CAA section 302(k) for this action,
that CAA provision does not support
this SIP call action, including that the
CAA does not require that SIPS contain
continuous emissions standards in the
form asserted by the EPA. The
commenters alleged that the definition
in the CAA and supporting materials
interpreting that definition do not
support the EPA's requiring one
emission limitation to apply in all
circumstances at all times. Some
commenters further alleged that states
subject to the EPA's SIP call action have
implementation plans that provide
emission limitations that apply
continuously through a combination of
numerical emission limitations, the
general duty to minimize emissions and
the affirmative defense criteria for
excess emissions during malfunctions.
Several commenters questioned why,


even if the challenged affirmative
defense provisions do not qualify as
"emission limitations" or "emissions
standards" under the first part of the
definition, they are not approvable as
"design, equipment, work practice or
operational standards" promulgated
under the second part of the definition.
Some commenters argued that, to the
extent that affirmative defense
provisions in SIPS do not satisfy the
definition of "emission limitation," they
would still be approvable elements of a
SIP as "other control measures, means,
or techniques" allowed under CAA
section 110(a)(2). Further, some
commenters believe that the legislative
history cited in the SNPR does not
support the EPA's position but rather is
only intended to preclude the use of
dispersion techniques, such as
intermittent controls.
One commenter stated that the


Portland Cement NESHAP, at issue in
the NRDC v. EPA decision, was
classified by statute as an "emissions
standard," a term defined by the CAA
and defined as applying "on a
continuous basis." The commenter
stated that SIP provisions involve more
than "emissions standards" and need


not be "emissions standards." 60 Thus,
according to the commenter, the NRDC
v. EPA decision does not apply to SIP
rules.
Response: The commenters alleged


that the EPA's interpretation of the CAA
section 302(k) definition of "emission
limitation" in this action was
inappropriate and that section 302(k)
does not support this SIP call action.
The EPA notes that it is not the
Agency's position that all emission
limitations in SIP provisions must be set
at the same numerical level for all
modes of source operation or even that
they must be expressed numerically at
all. To the contrary, the EPA intended
in the February 2013 proposal and the
SNPR to indicate that states may elect
to create emission limitations that
include alternative emission limitations,
including specific technological
controls or work practices, that apply
during certain modes of source
operation such as startup and
shutdown. However, this comment is
not relevant to the issue of affirmative
defense provisions in SIPS. It is not for
the reason that affirmative defense
provisions do not meet the definition of
an "emission limitation" in section
302(k) that the EPA is promulgating this
SIP call action for affirmative defense
provisions. The EPA has concluded that
affirmative defense provisions are
substantially inadequate to meet CAA
requirements concerning enforcement,
in particular the requirements of section
113 and section 304.
As to commenters' argument that


affirmative defense provisions can be
appropriately considered to be "design,
equipment, work practice or operational
standards" under CAA section 302(k),
the critical aspect of an emission
limitation in general is that it be a
"requirement . . .which limits the
quantity, rate, or concentration of
emissions of air pollutants on a
continuous basis . .." These
provisions operate to excuse sources
from liability for emissions under
certain conditions, not to limit the
emissions in question. The affirmative
defense provisions at issue in this final
action do not themselves, or in
combination with other components of
the emission limitation, limit the
quantity, rate or concentration of air
pollutants on a continuous basis. These
affirmative defense provisions,
therefore, do not themselves meet the
statutory definition of an emission
limitation under section 302(k).
The EPA notes that the definition of


"emission limitation" in section 302(k)
is relevant, however, with respect to


~0 See CAA section 110(a)(2)(A)


those affirmative defense provisions that
commenters claim are merely a means
to define what constitutes a "violation"
of an applicable SIP emission limitation.
As previously explained, the EPA
believes that an "affirmative defense"
structured in such a fashion is deficient
because it in effect creates a conditional
exemption from the SIP emission
limitations. By creating such
exemptions, conditional or otherwise,
an affirmative defense of this type
would render the emission limitations
less than continuous.
The EPA disagrees with commenters'


remaining points because the EPA's
position on what appropriately qualifies
as an emission limitation is consistent
with the CAA, relevant legislative
history and case law. These issues are
addressed in more detail in sections
VII.A.3.i through 3.j of this document.
20. Comments that.the EPA has failed


to show that state SIPS are substantially
inadequate, as is required to promulgate
a SIP call.
Comment: Several commenters noted


that before the EPA can issue a SIP call
under section 110(k)(5) with respect to
affirmative defense provisions, the EPA
must determine that a SIP provision is
"substantially inadequate to attain or
maintain the relevant [NAAQS], to
mitigate adequately the interstate
pollutant transport described in section
75osa of this title or section 7511c of
this title, or to otherwise comply with
any requirement of this chapter." The
commenters further stated that Congress
employed a high bar in the language of
CAA section 110(k)(5) in requiring the
EPA to find "substantial" inadequacies,
as opposed to other CAA provisions that
permit the Agency to act based on
"discretion" or when it "maybe
appropriate." The commenters alleged
that the EPA has not demonstrated a
"substantial inadequacy" with respect
to the affirmative defense provisions at
issue in the SNPR, as required to issue
a SIP call.
Some commenters also argued that


the EPA has failed in its SNPR to define
or interpret "substantially inadequate"
or provide any standards for assessing
the adequacy of a SIP with respect to
affirmative defense provisions. The
commenters also alleged that, if the EPA
is required to rely on data and evidence
in evaluating SIP revisions, it follows
that the EPA should produce at least the
same level of data and evidence, if not
more, to support a SIP call that is based
on the more stringent substantial
inadequacy standard of section
11o(k)(5).
Response: The EPA disagrees with the


commenters' arguments that the Agency
has failed to establish that the
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22. Comments that the EPA should
clarify that SIPS can include work
practice standards or general-duty
clauses to apply during malfunction
periods in place of affirmative defense
provisions.
Comment: Several commenters stated


that the EPA should announce in this
final action that in lieu of affirmative
defenses, states may elect to revise their
SIP provisions to include work practice
standards or general-duty clauses that
are modeled on existing affirmative
defense provisions and that would
apply during malfunctions. Mast of
these commenters advocated that the
EPA's previously recommended criteria
for an "affirmative defense" for
malfunctions should simply be changed
into criteria fora "work practice"
provision instead. One commenter made
the same suggestion but also advocated
that the EPA eliminate six of the nine
criteria and rephrase the remaining
criteria, in order to "improve the
standards, reduce uncertainty, and
reduce wasteful litigation." This
commenter advocated that the EPA also
redefine the term "malfunction" to
much more broadly mean any "sudden
and unavoidable breakdown of process
or control equipment." Specifically, the
commenter advocated, the EPA should
no longer recommend that a
malfunction be defined as an event that:
(i) Was caused by a sudden, infrequent
and unavoidable failure of air pollution
control equipment, process equipment
or a process to operate in a normal or
usual manner; (ii) could not have been
prevented through careful planning,
proper design or better operation and
maintenance practices; (iii) did not stem
from any activity or event that could
have been foreseen and avoided or
planned for; and (iv) was not part of a
recurring pattern indicative of
inadequate design, operation or
maintenance. By changing the
"affirmative defense" provisions for
malfunctions into "work practice" or
"general duty" provisions for
malfunctions, the commenters argued,
the revised provisions would be
consistent with CAA requirements.
Under this approach, the commenters
asserted that compliance with these new
requirements would mean that any
emissions during a malfunction event
could not be considered "excess" or
result in any violation if the source had
complied with the "work practice"
criteria.
Response: As an initial matter, the


EPA has not established a regulatory
definition of "malfunction" that is
binding on states when developing SIPS.
States have the flexibility in their SIPS
to define that term. Thus, the EPA is not


addressing here the comments
requesting that EPA "redefine" the
definition of malfunction.
Regarding the more general concern of


the commenters, that states be allowed
to establish an alternative emission
limitation in the form of a work practice
standard that applies during
malfunctions, the EPA notes two points.
First, the CAA does not preclude that
emissions during malfunctions could be
addressed by an alternative emission
limitation. The EPA's general position
in the context of standards under
sections 111, 112 and 129 is that: (i) The
applicable emission limitation applies
at all times including during
malfunctions; (ii) the CAA does not
require the EPA to take into account
emissions that occur during periods of
malfunction when setting such
standards; and (iii) accounting for
malfunctions would be difficult, if not
impossible, given the myriad types of
malfunctions that can occur across all
sources in a source category and given
the difficulties associated with
predicting or accounting for the
frequency, degree and duration of
various malfunctions that might occur.
Although the EPA has not, to date,
found it practicable to develop emission
standards that apply during periods of
malfunction in place of an otherwise
applicable emission limitation, this does
not preclude the possibility that a state
may determine that it can do so for all
or some set of malfunctions. Second,
states are not bound to establish any
specific definition of "malfunction" in
their SIPS. Thus, it is difficult to judge
at this time whether any particular
alternative emission limitation in a SIP
for malfunctions, including any specific
work practice requirements in place of
an otherwise applicable emission
limitation, would be approvable.
With regard to the specific comment


that the affirmative defense criteria
could be converted into a work practice
requirement to apply during
malfunctions in place of an otherwise
applicable emission limitation, the EPA
is unsure at this time whether the
criteria previously recommended for an
affirmative defense provision would
serve to meet the obligation to develop
an appropriate alternative emission
limitation. Existing affirmative defense
criteria (which include, among other
things, making repairs expeditiously,
taking all possible steps to minimize
emissions and operating in a manner
consistent with good practices for
minimizing emissions) were developed
in the context of helping to determine
whether a source should be excused
from monetary penalties for violations
of CAA requirements and were not


developed in the context of establishing
an enforceable alternative emission
limitation under the Act. The EPA
would need to consider this approach in
the context of a specific SIP regulation
for a specific type of source and
emission control system.
Finally, the EPA notes that any


emission limitation, including an
alternative emission limitation, that
applies during a malfunction must meet
the applicable stringency requirements
for that type of SIP provision (e.g.,
would need to meet RACT for sources
subject to the RACT requirement) and
must be legally and practically
enforceable. Thus, the SIP provision
would need to: (i) Clearly define when
the alternative emission limitation
applied and the otherwise applicable
emission limitation did not; (ii) clearly
spell out the requirements of that
standard; and (iii) include adequate
monitoring, recordkeeping and
reporting requirements in order to make
it enforceable. In addition, the state
would need to account for emissions
attributable to these foreseen events in
emissions inventories, modeling
demonstrations and other regulatory
contexts as appropriate.
23. Comments that the EPA has failed


to account adequately for the cost of this
SIP call action and is therefore in
violation of the Regulatory Flexibility
Act, the Unfunded Mandates Reform
Act and Administration policy.
Comment: Two commenters argued


that the SNPR lacks sufficient analysis
of what this action will cost states,
stationary sources and the public. The
commenters allege that this absence of
economic impact analysis is contrary to
the Regulatory Flexibility Act, the
Unfunded Mandates Reform Act and
Administration policy. One of the
commenters also noted that imposing
substantial "unfunded mandates" on
state regulatory agencies and forcing
stationary sources to absorb additional
costs should be evaluated carefully.
Response: The EPA disagrees with the


commenters' allegation that the EPA has
failed to comply with relevant statutes
and Administration policy in
accounting for the cost of the actions
proposed in the SNPR. The EPA did in
fact properly consider the costs imposed
by this action. These issues are
addressed in more detail in section
V.D.7 of this document.
24. Comments that states should not


be required to eliminate affirmative
defense provisions but rather should be
allowed to revise them to be appropriate
under CAA requirements.
Comment: One state commenter


claimed that it should be allowed to
revise its existing affirmative defense
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permit terms and without requiring a
BACT/LAER/ambient impacts analysis
and has done so without public notice
and comment. Commenters urged the
EPA to require states to follow public
notice-and-comment processes before
issuing any permits for sources with
alternative limitations less stringent
than those imposed by the SIP and
claimed such process is required under
the CAA.


In addition, some commenters stated
that if the EPA allows states to set "new,
higher, or alternate limits" applicable
during startup and shutdown, the EPA
should set clear parameters. According
to commenters, the EPA at a minimum
should require, for emissions that have
not previously been authorized or
considered part of a source's potential to
emit, that: (i) Limitations must meet
BACT/LAER; (ii) there should be clear,
enforceable rules for when alternate
limitations apply; (iii) there should be a
demonstration that worst-case emissions
will not cause or contribute to a
violation of the NAAQS or PSD
increments; and (iv) proposed
limitations should be subject to public
notice and comment and judicial
review. The commenter pointed to a
letter from the EPA to Texas in which,
the commenter claims, the Agency
indicated that these parameters must be
met.
A commenter stated that the EPA


should unequivocally state in this final
action that: (i) All potential to emit
emissions, including quantifiable
emissions associated with startup and
shutdown, must be included in federal
applicability determinations and air
quality permit reviews; (ii)
authorization of these emissions must
include technology reviews and impacts
analyses; and (iii) the above
requirements must be included in the
permit that authorizes routine emissions
from the applicable units and must be
subject to public notice, comment and
judicial review.
A commenter recognized that there


may be a variety of ways in which states
can authorize different limits to apply
during startup and shutdown but argued
that, no matter the method chosen, the
emissions need to be fully accounted far
by the state in the relevant SIP,
including a demonstration that the
additional emissions authorized during
startup and shutdown will not violate
any NAAQS.
Response: The EPA understands the


concerns raised by the commenters but
does not agree that further regulatory
action such as issuance of regulatory
text is necessary at this time. Through
this action, the EPA is providing
comprehensive guidance to states


concerning issues related to the proper
treatment of emissions during SSM
events in SIP provisions. For example,
the EPA is addressing the concern
raised by commenters that states will
need to ensure that any SIP revisions in
response to this SIP call will meet
applicable CAA requirements. Under
section 110(k)(3), the EPA has authority
to approve SIP revisions only if they
comply with CAA requirements.
Moreover, under section 110(1), the EPA
cannot approve SIP revisions if they
would "interfere with any applicable
requirement concerning attainment and
reasonable further progress . . or any
other applicable requirement' of the
CAA. The EPA believes that both states
and the Agency can address these issues
in SIP rulemakings without the need for
any additional federal regulations as
suggested by the commenters.
The EPA agrees with the concerns


raised by the commenters regarding
instances where a state has issued
source permits that impose less
stringent emission limitations than
otherwise established in the SIP. Using
a permitting process to create
exemptions from emission limitations in
SIP emission limitations applicable to
the source is tantamount to revising the
SIP without meeting the procedural and
substantive requirements for a SIP
revision. The Agency's views on this
issue are described in more detail in
section VII.C.3.e of this document.
The EPA does not agree with the


comment that suggests "worst-case
modeling" would always be needed to
show that a SIP revision establishing
alternative emission limitations for
startup and shutdown would not
interfere with attainment or reasonable
further progress. The nature of the
technical demonstration needed under
section 110(1) to support approval of a
SIP revision depends on the facts and
circumstances of the SIP revision at
issue. The EPA will evaluate SIP
submissions that create alternative
emission limitations applicable to
certain modes of operation such as
startup and shutdown carefully and will
work with the states to assure that any
such limitations are consistent with
applicable CAA requirements. Under
certain circumstances, there maybe
alternative emission limitations that
necessitate a modeling of worst-case
scenarios, but those will be determined
on a case-by-case basis.
The EPA also does not agree that


existing SIP provisions with alternative
emission limitations should
automatically "sunset" upon
promulgation of a new or revised
NAAQS. Such a process could result in
gaps in the state's regulatory structure


that could lead to backsliding. When the
EPA promulgates new or revised
NAAQS, it has historically issued rules
or guidance to states concerning how to
address the transition to the new
NAAQS. In this process, the EPA
typically addresses how states should
reexamine existing SIP emission
limitations to determine whether they
should be revised. With respect to
technology-based rules, the EPA has
typically taken the position that states
need not adopt new SIP emission
limitations for sources where the state
can demonstrate that existing SIP
provisions still meet the relevant
statutory obligations: For example, the
EPA believes that states can establish
that existing SIP provisions still
represent RACT for a specific source or
source category for a revised NAAQS. In
making this determination, states would
need to review the entire emission
limitation, including any alternative
numerical limitations, control
technologies or work practices that
apply during modes of operation such
as startup and shutdown, and ensure
that all components of the SIP emission
limitation meet all applicable CAA
requirements. .
27. Comments that the EPA should


closely monitor states' SIP revisions in
response to this SIP call.
Comment: Commenters urged the EPA


to monitor states' efforts to revise SIPS
in response to the SIP call closely in
order to assure that the revisions meet
all applicable requirements. The
commenters indicated concern that
states and industry may weaken
emission limitations through this
process. The commenter alleged that
one state has issued permits for sources
with emission limitations applicable
during SSM events that are less
stringent than the emission limitations
approved in the SIP. Furthermore, the
commenter alleged, the state issued
these permits without public notice and
comment. As support for this
contention, the commenter detailed the
differences between the requirements of
a permit issued for a source and the
requirements in the SIP. The commenter
also claimed that the state has issued
permits for other facilities similar to the
one it described in detail in the
comments.
Response: The EPA understands the


concerns expressed by the commenter
that SIP revisions made in response to
this SIP call need to be consistent with
CAA requirements. As explained in this
document, the states and the EPA will
work to assure that the SIP revisions
will meet applicable legal requirements.
The EPA will evaluate these SIP
submissions consistent with its
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due process arguments, the EPA
believes that Congress has already
adequately addressed their concerns
about potential unfair punishment for
violations by authorizing courts to
consider a range of factors in
determining what remedies to impose
for a particular violation, including the
explicit factors for consideration in
imposition of civil penalties as well as
other factors as justice may require.
The EPA acknowledges that is has


previously relied on affirmative defense
provisions as a mechanism to mitigate
penalties where a violation was beyond
the control of the owner or operator.
These actions, however, predated the
court's decision in NRDC v. EPA and the
EPA has since revised its approach to
affirmative defense provisions in its
own rulemaking actions. In addition,
the EPA believes that the penalty
criteria in section 113(e) provide a
similar function and the commenters do
not explain why they believe these
explicit statutory factors do not provide
sufficient relief from the imposition of
an allegedly unconstitutionally
excessive penalty.
31. Comments that the EPA should


impose a deadline of 12 months for
states to respond to this SIP call with
respect to affirmative defense
provisions,
Comment: An environmental


organization commented that the EPA
should require affected states to make
the required SIP revisions within 12
months, rather than the 18 months
proposed in the February 2013 proposal
and the SNPR. The commenter claimed
that communities near large sources
have been suffering for decades and
individuals are suffering adverse health
effects because of the emissions from
sources that are currently allowed by
deficient SIP provisions. The
commenter also stated that the EPA has
recognized that excess emissions
allowed by the SIP provisions subject to
the SIP call are continuing to interfere
with attainment and maintenance of the
NAAQS and that this justifies imposing
a shorter schedule for states to respond
to the SIP call.
Response: The EPA acknowledges the


concerns expressed by the commenters
and the importance of providing
environmental protection. However, as
explained in the February 2013 proposal
and in section N.D.14 of this document,
the EPA believes that providing states
with the full 18 months authorized by
section 110(k)(5) is appropriate in this
action. The EPA is taking into
consideration that state -rule
development and the associated
administrative processes can be
complex and time-consuming. This is


particularly true where states might
elect to consider more substantial
revision of a SIP emission limitation,
rather than merely removal of the
impermissible automatic or
discretionary exemption or the
impermissible affirmative defense
provision. In addition, the EPA believes
that providing states with the full 18
months will be more likely to result in
timely SIP submissions that will meet
CAA requirements and provide the
ultimate outcome that the commenters
seek. Some states subject to the SIP call
maybe able to revise their deficient SIP
provisions more quickly, and the EPA is
committed to working with states to
revise these provisions consistent with
CAA requirements in a timely fashion.
For these reasons, the EPA does not
agree that it would be reasonable to
provide less than the 18-month
maximum period allowed under the
CAA for states to submit SIP revisions
in response to the SIP call.
32. Comments that the EPA should


encourage states to add reporting and
notification provisions into their SIPs.
Comment: A commenter urged the


EPA to encourage states to make
information about excess emissions
events easily and quickly accessible to
the public. The commenter claimed that
it is unacceptable to make it difficult for
members of the public to obtain
information about potential harmful
exposure to pollutants and that state
"open-record" request laws are
inadequate, particularly when the
public is not informed that an event
occurred. The commenter also asserted
that reporting provisions enhance
compliance and cited to the Toxic
Release Inventory program's success in
driving pollution reduction. The
commenter argued that
contemporaneous reporting of the
conditions surrounding a violation, the
cause and the measures taken to limit or
prevent emissions ensure that
stakeholders can respond in real time
and also target enforcement efforts to
violations where further action is
warranted. As support for this approach,
the commenter pointed to Jefferson
County, Kentucky, as a local air quality
control area that has already corrected
problematic regulations in advance of
this SIP call and also noted that the
County included notification and
reporting requirements, recognizing that
they would reduce the burden an the
government in trying to calculate the
level of excess emissions and also help
in responding to citizen inquiries about
such events.
Response: The EPA agrees with the


commenter that reporting and
notification provisions can ease the


burden on government agencies by
placing the burden on the entity that is
in the best position to calculate the level
of excess emissions and also provide
other relevant information regarding
such events. In addition, to make this
information available to the public
quickly allows for a timely response if
there is any health concern. An
increased level of communication
between industry and residents also
serves to build a better community
relationship and partnership. The EPA
also supports such requirements as
components of SIP emission limitations
because they facilitate effective
compliance assurance. However, the
EPA does not believe that the Agency
should create a separate federal
requirement addressing this issue
beyond general CAA requirements at
this time:
33. Comments that this SIP call action


concerning affirmative defense
provisions is being taken pursuant to
sue-and-settle tactics.
Comment: One commenter alleged


that the action proposed in the EPA's
SNPR has an "impermissible sue-and-
settle genesis" and that the EPA is
attempting to grant as much of Sierra
Club's petition as it can "regardless of
the wisdom or permissibility of doing
so."
Response: The EPA disagrees with the


commenter's allegation that the EPA's
proposed action in the SNPR is
inappropriate because it is the result of
"sue-and-settle" actions. This is a
rulemaking in which the EPA is taking
action to respond to a petition for
rulemaking, and it has undergone a full
notice-and-comment rulemaking
process as provided for in the CAA.
This issue is addressed in more detail in
section V.D.1 of this document.
34. Comments that affirmative defense


provisions do not alter or eliminate
federal court jurisdiction and therefore
do not violate CAA sections 113 or 304.
Comment: Two commenters argued


that SIP affirmative defense provisions
do not in fact interfere with the rights
of litigants to pursue enforcement
consistent with their rights under the
citizen suit provision of CAA section
304, because plaintiffs have the right to
bring a citizen suit despite the existence
of affirmative defense provisions. One
commenter cited at least four instances
in the last few years in which
environmental groups filed enforcement
actions against sources in federal
district court based on alleged emissions
events for which the companies asserted
affirmative defenses. The commenters
stated that courts applied the affirmative
defense provision criteria and the
criteria of section 113(e) to determine
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discuss the Luminant Generation v. EPA
decision in the SNPR and also
explained in detail why it believes that
the logic of the DC Circuits decision in
NRDC v. EPA supports this SIP call
action for affirmative defense
provisions. Specifically, the EPA
recognized that both the Fifth Circuit
and the DC Circuit were evaluating the
same fundamental question—whether
section 113 and section 304 preclude
the creation of affirmative defense
provisions that alter or eliminate the
jurisdiction of federal courts to
determine liability and impose remedies
for violations of CAA requirements in
judicial enforcement actions. The EPA
explained that, after reviewing the
NRDC v. EPA decision and the
Luminant Generation v. EPA decision,
the Agency determined that its prior
interpretation of the CAA, as advanced
in both courts, is not the best reading of
the statute. Indeed, it is significant that
the Luminant court upheld the EPA's
approval of affirmative defense
provisions for unplanned events (i.e.,
malfunctions) and the disapproval of
affirmative defenses for planned events
(i.e., startup, shutdown and
maintenance) specifically because the
court deferred to the Agency's
reasonable interpretation of ambiguous
statutory provisions in the case at hand.
In the SNPR, the EPA explained point
by point why it now believes that the
decision of the DC Circuit in NRDC v.
EPA reflected the better reading of
section 113 and section 304 and thus
that the Agency no longer interprets the
CAA to permit affirmative defenses in
SIP provisions. Therefore, the EPA
believes the Fifth Circuit could also take
a different view of the reasonableness of
the EPA's resolution of ambiguous
provisions after reviewing the EPA's
current interpretation of the statute.
37. Comments that the EPA has


recently approved affirmative defense
provisions through various SIP actions
and, therefore, these provisions are
proper under the EPA's interpretation of
the CAA.
Comment: One commenter noted that


the EPA has never taken issue with the
affirmative defense provisions in states'
SIPS across the many instances where
the EPA has reviewed the states' later
SIP submissions. The implication of the
commenters' argument is that if the EPA
has previously approved a SIP
submission and directly or indirectly
reapproved an affirmative defense
provision in the past, this means that
the affirmative defense provision still
meets CAA requirements.
Response: The EPA disagrees with


this comment. As explained in the
EPA's response in section VIII.D.18 of


this document, when the EPA takes
final action on a state's SIP submission,
this does not necessarily entail
reexamination and reapproval of every
provision in the existing SIP. The EPA
often only examines the specific SIP
provision the state seeks to revise in the
SIP submission, which may not include
any affirmative defense provisions. To
the extent the EPA did review and
approve any affirmative defense
provision consistent with its prior
interpretation of the CAA that narrowly
tailored affirmative defenses were
appropriate, the EPA has fully
explained why it is now revising that
interpretation such that past action
based on the earlier interpretation
would no longer provide precedent for
the EPA's actions. As part of this final
action, applying its revised SSM Policy,
the EPA is taking action to address
affirmative defense provisions in SIPS.
Since the issuance of the court's opinion
in NRDC v. EPA, the EPA has similarly
taken steps in its own ongoing NSPS
and NESHAP rulemakings to ensure that
any existing affirmative defense
provisions are removed and that no
affirmative defenses are proposed or
finalized.s4
38. Comments that affirmative defense


provisions function as structured state
"enforcement discretion" and are an
important tool for states to prioritize
enforcement activities.
Comment: A state commenter


characterized the affirmative defense
contained in the state's SIP as an
"enforcement discretion" tool that
supports the state's regulation of excess
emissions during malfunction events
and promotes preventive measures,
proper monitoring and reporting by
sources. The state asserted that removal
of the affirmative defense provision
from the SIP would require the state to
address and track violations that are not
a high priority to the state agency. The
state argued that the affirmative defense
provision provides certainty to the


E4 See, e.g., "National Emission Standards for
Hazazdous Air Pollutants Residual Risk and
Technology Review far Flexible Polyurethane Foam
Production; Final rule," 79 FR 48073 (August 15,
2014) (announcing decision not to finalize the
proposed affirmative defense); "National Emission
Standards for Hazazdous Air Pollutants: Generic
Maximum Achievable Control Technology
Standards; and Manufacture of Amino/Phenolic
Resins; Final rule," 79 FR 60897 (October 8, 2014)
(announcing decision not to finalize the proposed
affirmative defense); "Oil and Natural Gas Sector:
Reconsideration of Additional Provisions of New
Source Performance Standards; Final rule," 79 FR
79017 (December 31, 2014) (removing affirmative
defense from regulations); and "National Emission
Standards for Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and Institutional
Boilers and Process Heaters; Proposed rule," 80 FR
3089 (January 21, 2015) (proposing to remove
affirmative defense from regulations).


regulated community by providing
structure to how the state will exercise
its enforcement discretion. The state
expressed concern that without the
affirmative defense, there will be
uncertainty for the regulated community
and less incentive for sources to make
repairs and submit excess emissions
reports promptly. The commenter
explained that state law requires
reporting of emission events that exceed
an established "reportable" quantity
and that this prompt reporting allows
the state agency to evaluate each event
reported quickly. In investigating
reports of emission events, the state
claimed, it "exercises enforcement
discretion only in cases in which it
determines that each affirmative defense
criteria is met," and the state claimed
that elimination of the affirmative
defense provision would result in an
increase of unavoidable emissions being
treated as violations. In general, the
state objected to the elimination of the
affirmative defense provision because it
would strain the state agency's
enforcement resources.
Response: These comments


concerning the state's use of affirmative
defense criteria in structuring the
exercise of its enforcement discretion
(e.g., determining whether to bring an
enforcement action or to further
investigate an emissions events) appear
to be based on a misunderstanding of
the SNPR. This SIP call action directing
states to remove affirmative defense
provisions from SIPS would not prevent
the state from applying such criteria in
the exercise of its own enforcement
discretion. For example, the state is free
to consider factors such as a facility's
efforts to comply and the facility's
compliance history in determining
whether to investigate an excess
emissions event or whether to issue a
notice of violation or otherwise pursue
enforcement. Application of such
criteria may well be useful and
appropriate to the state in determining
the best way to allocate its own
enforcement resources. So long as a
state does not use the criteria in such a
way that the state fails to have a valid
enforcement program as required by
section 110(a)(2)(C), the state is free to
use criteria like those of an affirmative
defense as a way to "structure" its
exercise of its own enforcement
discretion.
However, as explained in the SNPR,


the EPA's view is that SIPS cannot
include affirmative defense provisions
that alter the jurisdiction of the federal
court to assess penalties in judicial
enforcement proceeding for violation of
CAA requirements. The EPA has
determined that the specific affirmative
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normal rulemaking and SIP revision
processes to correct any identified
problems.
Response: The CAA provides a


mechanism specifically for the
correction of flawed SIPS. Section
110(k)(5) provides: "Whenever the
Administrator finds that the applicable
implementation plan for any area is
substantially inadequate to . . .comply
with any requirement of [the Act], the
Administrator shall require the State to
revise the plan as necessary to correct
such inadequacies." This type of action
is commonly referred to as a "SIP call."
The EPA, in this action, is using a SIP
call to notify states of flawed provisions
in SIPS and initiate a process for
correction of those provisions,
The EPA, largely through its Regional


Offices, has individually reviewed each
state provision subject to the SIP call.
The EPA will work closely with each
state, during future rulemaking actions
taken by states to adopt SIP revisions
and then subsequent actions by the
EPA, to determine whether these
adopted SIP revisions meet the mandate
of the SIP call and are consistent with
CAA requirements. As part of these
actions, each individual state will work
closely with the EPA to address the SIP
deficiencies identified in this action.
42. Comments that the EPA should


not consider those comments on the
February 2013 proposal that concern
affirmative defense provisions in SIPS to
no longer be relevant.
Comment: One commenter disagreed


with the EPA's decision not to respond
to certain comments submitted on the
February 2013 proposal, to the extent
the comments applied to issues related
to affirmative defense provisions in SIPS
generally or to issues related to specific
affirmative defense provisions identified
by the Petitioner, on a basis that those
comments are no longer relevant if the
EPA finalizes its action as proposed in
the SNPR. According to the commenter,
the EPA's interpretation of the CAA has
not changed so as to exclude the other
SSM provisions in the proposed action,
and this alone shows that the comments
submitted on the February 2013
proposal are still relevant.
Response: The EPA's proposed action


on the Petition in the SNPR superseded
the February 2013 proposal with respect
to the issues related to affirmative
defense provisions in SIPS. As
explained in detail in the SNPR, after
the February 2013 proposal, a federal
court ruled that the CAA precludes
authority of the EPA to create
affirmative defense provisions
applicable to private civil suits in its
own regulations. As a result, the EPA
issued the SNPR to propose applying a


revised interpretation of the CAA to
affirmative defense provisions in SIPS
consistent with the reasoning of courts
decision in NRDC v. EPA. The EPA
supplemented and revised its proposed
response to the issues raised in the
Petition to the extent they concern
affirmative defenses in SIPS, and the
EPA solicited comment on its revised
proposed response. Because the EPA's
interpretation of the CAA with respect
to the legal basis for affirmative defense
provisions in SIPS changed from the
time of the February 2013 proposal to
the SNPR, comments on the February
2013 proposal, to the extent they
concern affirmative defenses in SIPS, are
not relevant to the EPA's revised
proposed action. For example,
comments on the February 2013
proposal that argue that the EPA was
wrong to interpret the CAA to allow
affirmative defense provisions for
malfunction events but not for startup or
shutdown events are not relevant when
the Agency's interpretation of the CAA
is now that no such affirmative defense
provisions are valid. Similarly,
comments that the criteria that the EPA
previously recommended for valid
affirmative defense provisions were too
many, too few, too stringent or too lax
simply have no relevance when the EPA
does not interpret the CAA to allow any
such affirmative defense provisions
regardless of the number, nature or
stringency of the criteria for qualifying
for the affirmative defense. The EPA
believes that it is reasonable for the
Agency to determine that comments that
have no bearing on the proposed action
concerning affirmative defense
provisions in the SNPR are not relevant.
Because the EPA is finalizing the action
on the Petition as proposed in the SNPR
concerning affirmative defense
provisions in SIPS, it is doing so based
on evaluation of the comments that are
relevant to the SNPR.


V. Generally Applicable Aspects of the
Final Action in Response to Request for
the EPA's Review of Specific Existing
SIP Provisions for Consistency With
CAA Requirements


A. What the Petitioner Requested
The Petitioner's second request was


for the EPA to find as a general matter
that SIPS "containing an SSM
exemption or a provision that could be
interpreted to affect EPA or citizen
enforcement are substantially
inadequate to comply with the
requirements of the Clean Air Act." 65 In
addition, the Petitioner requested that if
the EPA finds such defects in existing


cs petition at 14.


SIPS, the EPA "issue a call far each of
the states with such a SIP to revise it in
conformity with the requirements or
otherwise remedy these defective
SIPs." ss
The Petitioner argued that many SIPS


currently contain provisions that are
inconsistent with the requirements of
the CAA. According to the Petitioner,
these provisions fall into two general
categories: (1) Exemptions for excess
emissions by which such emissions are
not treated as violations; and (2)
enforcement discretion provisions that
may be worded in such a way that a
decision by the state not to enforce
against a violation could be construed
by a federal court to bar enforcement by
the EPA under CAA section 113, or by
citizens under CAA section 304.
First, the Petitioner expressed concern


that many SIPS have either automatic or
discretionary exemptions for excess
emissions that occur during periods of
SSM, Automatic exemptions are those
that, on the face of the SIP provision,
provide that any excess emissions
during such events are not violations
even though the source exceeds the
otherwise applicable emission
limitations. These provisions preclude
enforcement by the state, the EPA or
citizens, because by definition these
excess emissions are defined as not
violations. Discretionary exemptions or,
more correctly, exemptions that may
arise as a result of the exercise of
"director's discretion" by state officials,
are exemptions from an otherwise
applicable emission limitation that a
state may grant on a case-by-case basis
with or without any public process or
approval by the EPA, but that do have
the effect of barring enforcement by the
EPA or citizens. The Petitioner argued
that "[e]xemptions that maybe granted
by the state do not comply with the
enforcement scheme of title I of the Act
because they undermine enforcement by
the EPA under section 113 of the Act or
by citizens under section 304."
The Petitioner explained that all such


exemptions are fundamentally at odds
with the requirements of the CAA and
with the EPA's longstanding
interpretation of the CAA with respect
to excess emissions in SIPS. SIPS are
required to include emission limitations
designed to provide for the attainment
and maintenance of the IVAAQS and for
protection of PSD increments. The
Petitioner emphasized that the CAA
requires that such emission limitations
be "continuous" and that they be
established at levels that achieve
sufficient emissions control to meet the
required CAA objectives when adhered


cc Id.
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without meeting the statutory
requirements of the CAA for SIP
revisions. In particular, the EPA
interprets the CAA to preclude SIP
provisions that provide director's
discretion authority to create
discretionary exemptions for violations
when the CAA would not allow such
exemptions in the first instance. As with
automatic exemptions for excess
emissions during SSM events,
discretionary exemptions for such
emissions interfere with the primary air
quality objectives of the CAA,
undermine the enforcement structure of
the CAA and eliminate the incentive for
emission sources to minimize emissions
of air pollutants at all times, not solely
during normal operations. Through this
action, the EPA is reiterating its
interpretation of the provisions of the
CAA that preclude unbounded
director's discretion provisions in SIPS.
The EPA is also explaining two ways in
which air agencies may elect to correct
a director's discretion type of
deficiency. The issue of director's
discretion in SIP provisions applicable
to SSM events is discussed in more
detail in section VII.0 of this document.
With respect to enforcement


discretion provisions in SIPS, the EPA
also has a longstanding interpretation of
the CAA that SIPs may contain such
provisions concerning the exercise of
discretion by the air agency's own
personnel, but such provisions cannot
bar enforcement by the EPA or by other
parties through a citizen suit.69 In the
event such a SIP provision could be
construed by a court to preclude EPA or
citizen enforcement, that provision
would be at odds with fundamental
requirements of the CAA pertaining to
enforcement. Such provisions in SIPS
can interfere with effective enforcement
by the EPA and the public to assure that
sources comply with CAA requirements,
and this interference is contrary to the
fundamental enforcement structure
provided in CAA sections 113 and 304.
The issue of enforcement discretion in
SIP provisions applicable to SSM events
is discussed in more detail in section
VII.D of this document.
The EPA has evaluated the concerns


expressed by the Petitioner with respect
to each of the identified SIP provisions
and has considered the specific remedy
sought by the Petitioner. Through
evaluation of comments on the February
2013 proposal and the SNPR, the EPA
has taken into account the perspective
of other stakeholders concerning the
proper application of the CAA and the
Agency's preliminary evaluation of the


60 See, e.g., 1983 SSM Guidance at Attachment
p. 2.


specific SIP provisions identified in the
Petition. In many instances, the EPA has
concluded that the Petitioner's analysis
is correct and that the provision in
question is inconsistent with CAA
requirements for SIPS. For those SIP
provisions, the EPA is granting the
Petition and is simultaneously making a
finding of substantial inadequacy and
issuing a SIP call to the affected state to
rectify the specific SIP inadequacy. In
other instances, however, the EPA
disagrees with the Petitioner's analysis
of the provision, in some instances
because the analysis applied to
provisions that have since been
corrected in the SIP. For those
provisions, the EPA is therefore denying
the Petition and taking no further
action. In summary, the EPA is granting
the Petition in part, and denying the
Petition in part, with respect to all of the
specific existing SIP provisions for
which the Petitioner requested a
remedy. The EPA's evaluation of each of
the provisions identified in the Petition
and the basis for the final action with
respect to each provision is explained in
detail in section IX of this document.


D. Response to Comments Concerning
the CAA Requirements for SIP
Provisions Applicable to SSMEvents


The EPA received numerous
comments, both supportive and adverse,
concerning the Agency's decision to
propose action on the Petition with
respect to the overarching issues raised
by the Petitioner. A number of these
comments also raised important issues
concerning the rights of citizens to
petition their government, the process
by which the EPA evaluated the issues
raised in the Petition and the relative
authorities and responsibilities of states
and the EPA under the CAA. Many
commenters raised the same conceptual
issues and arguments. For clarity and
ease of discussion, the EPA is
responding to these overarching
comments, grouped by topic, in this
section of this document. The responses
to more specific substantive issues
raised by commenters on the EPA's
interpretation of the CAA in the SSM
Policy appear in other sections of this
document that focus on particular
aspects of this action.
1. Comments that the EPA should not


have responded to the petition for
rulemaking or that the EPA was wrong
to do so.
Comment: Some commenters opposed


the EPA's proposed action on the
Petition in the February 2013 proposal
entirely and alleged that it is "sue-and-
settle rulemaking" or "regulation by
litigation." Commenters stated that the
"proposed rule and corresponding


aggressive deadline schedule stem
from" a settlement of litigation brought
by Sierra Club to respond to the
Petition.
Some commenters expressed concern


that the EPA's proposed action was
made in response to a settlement
agreement, through a process that, the
commenters alleged, did not permit any
opportunity for participation by affected
parties. Other commenters, believing
that the EPA's proposed action was
taken to fulfill a consent decree
obligation, argued that consent decree
deadlines "often do not allow EPA
enough time to write quality
regulations" or would not allow
"opportunity to properly research and
investigate the effect of State SSM
provisions or the State's ability to meet
the NAAQS, or to determine whether
the SSM provisions are somehow
inconsistent with the CAA." The
commenters alleged that the process
"bypasses the traditional rulemaking
concepts of transparency and effective
public participation" and "sidesteps the
proper rulemaking channels and
undercuts meaningful opportunities for
those affected by the proposed rule to
develop and present evidence that
would support a competing and fully
informed viewpoint on the substantive
issues during the rulemaking process."
Response: The EPA believes that these


comments reflect fundamental
misunderstandings about this action.
This is a rulemaking in which the EPA
is taking action to respond to a petition
for rulemaking, and it has undergone a
full notice-and-comment rulemaking
process as provided for in the CAA. In
the February 2013 proposal, the EPA
proposed to take action on the Petition.
Under the CAA, the APA and the U.S.
Constitution, citizens have the right to
petition the government for redress. For
example, the APA provides that "[e]ach
agency shall give an interested person
the right to petition for the issuance,
amendment, or repeal of a rule." ~~
When citizens file a petition for
rulemaking, they are entitled to a
response to such petition—whether that
response is to grant the petition, to deny
the petition, or to partially grant and
partially deny the petition as has
occurred in this rulemaking action.
Some of these commenters expressed


concern that the EPA's action on the
Petition was the result of the Agency's
obligations under a consent decree or
settlement agreement and that this fact
in some way invalidates the substantive
action. First, the EPA notes that the
action was undertaken not in response
to a consent decree but rather in


70 5 U.S.C. 553(e).
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under section 110.76 Many commenters
asserted that this federalism bar limits
the EPA's oversight of state SIPS
exclusively to whether a SIP will result
in compliance with the NAAQS. The
commenters evidently construe
"compliance with the NAAQS" very
narrowly to mean the SIP will factually
result in attainment of the NAAQS,
regardless of whether the SIP provisions
in fact meet all applicable CAA
requirements (e.g., the requirement that
the SIP emission limitations be
continuous and enforceable).
Accordingly, most of these commenters
selectively quoted or cited a passage in
Train,~~ and similar passages in circuit
court opinions following Train, for the
proposition that the EPA cannot issue a
SIP call addressing the SIP provisions at
issue in this SIP call action. Some of
these commenters asserted that if the
EPA were to finalize this action, the
states would have "nothing left" of their
discretion in SIP development and
implementation in the future.
Response: The EPA agrees that the


CAA establishes a framework for state-
federal partnership based on
cooperative federalism. The EPA does
not, however, agree with the
commenters' characterization of that
relationship. The EPA explained its
view of the cooperative-federalism
structure in the February 2013 proposal,
especially•the fact that under this
principle both states and the EPA have
authorities and responsibilities with
respect to implementing the
requirements of the CAA.7e The EPA
believes that the commenters
fundamentally misunderstand or
inaccurately describe this action, as well
as the "`division of responsibilities'
between the states and the federal
government" in section 110 that is
described in the Train-Virginia line of
cases.79


In CAA section 110(a)(1), Congress
imposed the duty upon all states to have
a SIP that provides for "the
implementation, maintenance, and
enforcement' of the NAAQS. In section
110(a)(2), Congress clearly set forth the
basic SIP requirements that "[e]ach such
plan shall" satisfy.80 By using the


'~ See, e.g., Michigan v. EPA, 213 F.3d 663, 687
(D.C. Cir. 2000).
'~ See 421 U.S. at 79.
'8 See 78 FR 12459 at 12468; Background
Memorandum at 1-3.
'~ See Virginia v. EPA, 108 F.3d 1397, 1407 (D.C.
Cir. 1997) (quoting Train, 421 U.S. at 79).


eo Section 130(aJ(2J (emphasis added); see EPA v.
EMEHomer City Generation, L.P., 134 S. Ct. 1584,
1600 (2014) (holding that section 110(a)(2) "speaks
without reservation" regazding what "components"
a SIP "'shall' include"J; H. Rept. 101-490, at 217
(calling the provisions of section 110(a)(2)(A)
through (M) "the basic requirements of SIPS").


mandatory "shall" in section 110(a)(2),
Congress established a framework of
mandatory requirements within which
states may exercise their otherwise
considerable discretion to design SIPS to
provide for attainment and maintenance
of the NAAQS and to meet other CAA
requirements. In other sections of the
Act, Congress also imposed additional,
mare specific SIP requirements (e.g., the
requirement in section 189 that states
impose RACM-level emission
limitations on sources located in PMz.s
nonattainment areas).
In particular, this SIP call action


concerns whether SIP provisions satisfy
section 110(a)(2)(A), which requires that
each SIP "[shall include enforceable
emission limitations and other control
measures, means, or techniques
(including economic incentives such as
fees, marketable permits, and auctions
of emissions rights), as well as
schedules and timetables for
compliance, as maybe necessary or
appropriate to meet the applicable
requirements of this chapter."
As explained in the February 2013


proposal, the automatic and
discretionary exemptions for emissions
from sources during SSM events at issue
in this action fail to meet this most basic
SIP requirement and are also
inconsistent with the enforcement
requirements of the CAA. Similarly, the
enforcement discretion provisions at
issue in this action that have the effect
of barring enforcement by EPA or
citizens fail to meet this requirement for
enforceable emission limitations by
interfering with the enforcement
structure of the CAA as established by
Congress. The affirmative defense
provisions at issue are similarly
inconsistent with the requirement that
SIPS provide for enforcement of the
NAAQS and also contravene the
statutory jurisdiction of courts to
determine liability and to impose
remedies for violations of SIP
requirements. Each of these types of
deficient SIP provisions is thus
inconsistent with legal requirements of
the CAA for SIP provisions. Contrary to
the claims of many commenters, the
EPA has authority and responsibility to
assure that a state's SIP provisions in
fact comply with fundamental legal
requirements of the CAA as part of the
obligation to ensure that SIPS protect the
NAAQS.81


e~ The EPA notes that many of the specific SIP
elements required in section 110(a)(2) are not
themselves stated in terms of attainment and
maintenance of the NAAQS. Instead, these
requirements aze part of the SIP structure that
Congress deemed necessazy to support
implementation, maintenance and enforcement of


The Train-Virginia line of cases
affirms the plain language of the Act—
that in addition to providing generally
for attainment and maintenance of the
NAAQS, all state SIPS must satisfy the
specific elements outlined in section
110(a)(2). Even setting aside that Train
predated substantive revisions to the
CAA that strengthened section
11o(a)(2)(A) in ways relevant here,82 the
Train Court clearly stated that section
110(a)(2) imposes additional
requirements for state submissions to be
accepted, independent of the general
obligation to meet the NAAQS. Many
commenters on the February 2013
proposal selectively quoted or cited
only portions of the following excerpt
from Train, omitting or ignoring the
portions emphasized here:


The Agency is plainly charged by the Act
with the responsibility for setting the
national ambient air standards. Just as
plainly, however, it is relegated by the Act
to a secondary role in the process of
determining and enforcing the specific,
source-by-source emission limitations which
are necessary if the national standards it has
set are to be met. Under § 11o(a)(2), the
Agency is required to approve a state plan
which provides for the timely attainment and
subsequent maintenance of ambient air
standards, and which also satisfies that
section's other general requirements. The Act
gives the Agency no authority to question the
wisdom of a State's choices of emission
lunitations if they are part of a plan which
satisfies the standards of § 110(a)(2J . .
Thus [i.e., provided the state plan satisfies
the basic requirements of § 110(aJ(2)], so long
as the ultimate effect of a State's choice of
emission limitations is compliance with the
national standards for ambient air, the State
is at liberty to adopt whatever mix of
emission limitations it deems best suited to
its particular situation.a3


the NAAQS, as well as to meet other objectives
such as protection of PSD increments and visibility.


ez Far example, to the extent the Tmin Court was
construing section 110(a)(2)'s emission limitation
provision, it is important to note that while that
statutory section before the Train Court required
approvable SIPS to include certain controls
"necessary to insure compliance with [the] primary
or secondary standards" (i.e., the NAAQS), see CAA
of 1970. Pub. L. 91-604, section 4(a), 84 Stat. 1676,
1680 (December 31, 1970), that section now more
broadly speaks of controls "necessary or
appropriate to meet the applicable requirements of
this chapter" (i.e., the CAA). Section 110[a)(2)(A)
(emphasis added). Among the other relevant textual
changes are the qualification that emission
limitations and other controls be "enforceable," id.;
a statutory definition of "emission limitation" that
adds requirements not contemplated by Tmin,
compare Section 302(k), with Train, 421 U.S. at 78;
as well as a rechazacterization of section 130(a)(2)'s
emission limitation requirement from one bearing
on whether "[t]he Administrator shall approve such
plan," see Pub. L. 91-604, section 4[a), 84 Stat. at
1680, to a, requirement expressly duetted at what
"[e]ach plan shall" include.
"a 421 U.S. at 79 (emphasis added) (footnotes


omitted).
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by requiring the states to meet legal
requirements for SIP provisions, or that
the EPA is prohibited from either
interpreting 110(a)(2)'s basic
requirements or reviewing state SIPS for
compliance with those requirements.
Accordingly, the EPA believes that to
the extent that the DC Circuit's EME
Homer City decision is relevant to this
action, the decision in fact supports the
basic principle that the EPA has
authority and responsibility to assure
that states comply with legal
requirements of the CAA applicable to
SIP provisions.
This view of what cooperative


federalism prohibits ins consistent with
Train, where the U.S. Supreme Court
stated that the EPA "is relegated by the
[1970] Act to a secondary role in the
process of determining and enforcing
the specific, source-by-source emission
limitations which are necessary if the
national standards it has set are to be
met." 97 It is also consistent with the
Virginia decision, where the DC Circuit
held that the EPA cannot under section
110 functionally require states to
"adopt[] particular control measures" in
a SIP but must rather ensure that states
have a meaningful choice among
alternatives.98 Moreover, it is consistent
with the courts view in Michigan v.
EPA,99 a case involving a SIP call, in
which the DC Circuit interpreted and
applied those precedents:


Given the Train and Virginia precedent,
the validity of the NOx budget program
underlying the SIP call depends in part on
whether the program in effect constitutes an
EPA-imposed control measure or emission
limitation triggering the Train-Virginia
federalism bar: In other words, on whether
the program constitutes an impermissible
source-specific means rather than a
permissible end goal. However, the program's
validity also depends on whether EPA's
budgets allow the covered states real choice
with regard to the control measure options
available to them to meet the budget
requirements.loo


Clearly, in this SIP call the EPA is
leaving the states the freedom to correct
the inappropriate provisions in any
manner they wish as long as they
comply with the constraints of section
11o(a)(2).


~~ 421 U.S. at 79 (emphasis added).
~e Virginia v. EPA, 108 F.3d 1397, 1415 (D.C. Cir.


1997) (holding that functionally, in that case,
"EPA's alternative is no alternative at all"); see also
Appalachian Power Co. v. EPA, 249 F.3d 1032,
1047 (D.C. Cir. 2001) (citing Virginia, 108 F.3d at
1406, 1410) ("We did not suggest [in Virginia] that
under § 11D states may develop their plans free of
extrinsic legal constraints. Indeed, SIP development
. . .commonly involves decisionmaking subject to
various legal constraints.").
09213 F.3d 663 (D.C. fir. 2000).
ioo Id. at 687 (emphasis added).


Finally, this view is consistent with
Appalachian Poiver Co. v. EPA, where
the DC Circuit reiterated that Virginia
"disapproved the EPA's plan to reject
SIPS that did not incorporate particular
limits upon emissions from new
cars." lol The specific controls
discussed in these cases are quite
different, both as a legal matter and
functionally, from the statutory
constraints on the states' exercise of
discretion that the EPA is interpreting
and applying in this action.loz
As explained in the February 2013


proposal, in this action the EPA is not
requiring states to adopt any particular
emission limitation or to impose a
specific control measure in a SIP
provision; the EPA is merely directing
the states to address the fundamental
statutory requirements that all SIP
provisions must meet.103 This SIP call
outlines the principles and framework
for how states can revise the existing
deficient SIP provisions to meet a
permissible end goal loo—compliance
with the Act. In so doing, the EPA is
merely acting pursuant to its
supervisory role under the CAA's
cooperative-federalism framework, to
ensure that SIPS satisfy those broad
requirements that section 11o(a)(2)
mandates SIPS "shall" satisfy. With
respect to section 110(a)(2)(A), this
means that a SIP must at least contain
legitimate, enforceable emission
limitations to the extent they are
necessary or appropriate "to meet the
applicable requirements" of the Act.
SIPs cannot contain unbounded
director's discretion provisions that
functionally subvert the requirements of
the CAA for approval and revision of
SIP provisions. Likewise, SIPS cannot
have enforcement discretion provisions
or affirmative defense provisions that
contravene the fundamental
requirements concerning the
enforcement of SIP provisions.
Accordingly, the EPA believes that this
SIP call fully accords with the federal-
state partnership outlined in section
110, by providing the states meaningful
latitude when developing SIP
submissions, while "`nonetheless
subjecting] the States to strict minimum
compliances requirements' and giving]
EPA the authority to determine a state's
compliance with those
requirements." 1os


log 249 F.3d 1032, 1047 (D.C. Cir. 2001) (citing
Virginia, 108 F.3d at 1410) (emphasis added).
l02 See id.
ioa ~g FR 12459 at 12489.
too See, e.g., Michigan, 213 F.3d at 687.
zos ~chigan v. EPA, 213 F.3d 663, 687 (D.C. Cir.


2000) (quoting Union Elec. Co. v. EPA, 427 U.S.
246, 256-57 (1976)); see Mont. Sulphur &Chem.
Co. v. United States EPA, 666 F.3d 1174, 1181 (9th


The EPA emphasizes that this action
also allows states "real choice"
concerning their SIP provisions, so long
as the provisions are consistent with
applicable requirements. For example,
this SIP call does not establish any
specific, source-by-source limitations.
To the contrary, as described in section
VII:A of this document, emission
limitations meeting the requirements of
section 110(a)(2)(A) may take a variety
of forms. Under section 11o(a)(2)(A),
states are free to include in their SIPS
whatever emission limitations they
wish, provided the states comply with
applicable legal requirements. Among
those requirements are that an emission
limitation in a SIP must be an "emission
limitation" as defined in section 302(k)
and that all controls—emission
limitations and otherwise—must be
sufficiently "enforceable" to ensure
compliance with applicable CAA
requirements. The SSM provisions at
issue in this SIP call subvert both of
these legal requirements.
3. Comments that the EPA should


expand the rulemaking to include
additional SIP provisions that the
commenters consider deficient with
respect to SSM issues.
Comment: Some commenters


requested that the EPA expand its
February 2013 proposed action to
include additional SIP provisions that
the commenters consider deficient with
respect to SSM issues. Specifically,
commenters identified additional SIP
provisions in Wisconsin (a state not
identified by the Petitioner) and New
Hampshire (a state for which the
Petitioner did specifically identify other
SIP provisions).
One commenter argued that "[i]t


would substantially ease the
administrative burden on EPA as well
on public commenters" and "ensure
that companies in all states are treated
equally" if the EPA were to include "all
SIPS with faulty SSM provisions in [a]
consolidated SIP call." Another
commenter noted that "the interests of
regulatory efficiency will be served" by
adding additional SIP provisions to the
SIP call because "all changes required
by the policy underlying this
rulemaking" to state SIPS would then be
made at once.
Response: The EPA acknowledges the


requests made by the commenters
concerning additional SIP provisions
that maybe inconsistent with CAA


Cir. 2012), cert. denied, 133 S. Ct. 409 (2012) ("The
Clean Air Act gives the EPA significant national
oversight power over air quality standazds, to be
exercised pursuant to statutory specifications, and
provides the EPA with regulatory discretion in key
respects relevant to SIP calls and determinations
about the attainment of NAAQS.").
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unless there is a specific statutory
mandate that it do so.11z In addition, the
EPA has authority under section 301 to
promulgate such regulations as it deems
necessary to implement the CAA (e.g.,
to fill statutory gaps left by Congress for
the EPA to fill or to clarify ambiguous
statutory language). With respect to SIP
requirements, however, the EPA has
elected to promulgate regulations or to
issue guidance to states to address
different requirements, as
appropriate.11a In short, there is no
specific statutory requirement that the
EPA promulgate regulations with
respect to the types of deficiencies in
SIP provisions at issue in this action
prior to issuing a SIP call.


Second, the EPA has historically
elected to address the key issues
relevant to this SIP call action in
guidance. Through a series of guidance
documents, issued in 1982, 1983, 1999
and 2001, the EPA has previously
explained its interpretations of the CAA
with respect to SIP provisions that
contain automatic SSM exemptions,
discretionary SSM exemptions, the
exercise of enforcement discretion for
SSM events and affirmative defenses for
SSM events. Starting in the 1982 SSM
Guidance, the EPA explicitly
acknowledged that it had previously
approved some SIP provisions related to
emissions during SSM events that it
should not have, because the provisions
were inconsistent with requirements for
SIPS. In addition, the EPA has in
rulemakings applied its interpretation of
the CAA with respect to issues such as
exemptions for emissions during SSM
events, and these actions have been
approved by courts.114 Under these
circumstances, the EPA does not agree
that promulgation of generally
applicable regulations was necessary to
put states on notice of the Agency's
interpretation of the CAA with respect


llz See, e.g., CAA section 169A(a)(4) (requiring
the EPA to promulgate regulations governing the
requirements relevant to SIP requirements for
purposes of regional haze reduction).
1~3 See, e.g., "State Implementation Plans;


General Preamble for the Implementation of Title I
of the Clean Air Act Amendments of 1990," 57 FR
13498 (April 16, 1992) (the "General Preamble" that
continues to provide guidance recommendations to
states for certain attainment plan requirements for
vazious NAAQS); 40 CFR part 51, subpart Z
(unposing regulatory requirements for certain
attainment plan requirements for the 1997 PM=S
NAAQS).


114 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C.
Cir. 2000) (upholding the "NOx SIP Call" to states
requiring revisions to previously approved SIPS
with respect to ozone transport and section
110(a)(2)(D)(i)(I)); "Finding oFSubstantial
Inadequacy of Implementation Plan; Call for Utah
State Implementation Plan Revision," 74 FR 21639
(April 18, 2011) (the EPA issued a SIP call to rectify
SIP provisions dating back to 1980).


to these issues, prior to issuance of a SIP
call.
Finally, the EPA's authority under


section 11o(k)(5) is not limited,
expressly or otherwise, solely to
inadequacies related to regulatory
requirements. To the contrary, section
110(k)(5) refers broadly to attainment
and maintenance of the NAAQS,
adequate mitigation of interstate
transport and compliance with "any
requirement of" the CAA. In addition,
section 110(k)(5) specifically
contemplates situations such as this
one, "whenever" the EPA finds
previously approved SIP provisions to
be deficient. Nothing in the CAA
requires the EPA to conduct a separate
rulemaking clarifying its interpretation
of the CAA prior to issuance of this SIP
call. For the types of deficiencies at
issue in this action, the EPA believes
that the statutory requirements of the
CAA itself and recent court decisions
concerning those statutory provisions
provide sufficient basis for this SIP call.
For the foregoing reasons, the EPA


disagrees that before requiring states to
revise SIPS that contain provisions with
SSM exemptions, the EPA first must
promulgate regulations explicitly stating
that such exemptions are impermissible
under the CAA. In addition, the EPA
notes that although it is not
promulgating generally applicable
regulations in this action, it is
nonetheless revising its guidance in the
SSM Policy through rulemaking and has
thereby provided states and other
parties the opportunity to comment on
the Agency's interpretation of the CAA
with respect to this issue.
5. Comments that the EPA did not


provide a sufficiently long comment
period on the proposal in general or as
contemplated in Executive Order 13563.
Comment: A number of commenters


argued that the comment period ,
provided by the EPA for the February
2013 proposal was "at odds with"
Executive Order 13563. The
commenters alleged that the comment
period was "unconscionably short,"
even so short as to be "arbitrary and
capricious'' because, in order to provide
comments, "impacted States and
industries must perform the data
collection and analysis necessary to
evaluate the need for the proposed rule
and its impacts." Further, the
commenters alleged, the "EPA's failure
and refusal to perform any technical
analyses of the feasibility of source
operations after the elimination of SSM
provisions or the likely capital and
operating costs of additional control
equipment required to meet numeric
standards during all operational periods
has denied the States, the affected


parties, and the public a meaningful
opportunity to evaluate and comment
upon the proposed rule." Finally, one
commenter asserted that Executive
Order 13563 requires that "[b]efore
issuing a notice of proposed rulemaking,
each agency, where feasible and
appropriate, shall seek the views of
those who are likely to be affected." 11s


The commenter claimed that because
the EPA allegedly "failed to seek the
views of those who are likely to be
affected and those who are potentially
subject to such rulemaking, EPA's
actions ignore the requirements of the
Executive Order."


Response: The EPA disagrees that it
has not provided sufficiently long
comment periods to address the specific
issues relevant to this action. As
described in section IV.D.1 of this
document, the EPA has followed all
steps of anotice-and-comment
rulemaking, as governed by applicable
statutes, regulations and executive
orders, including a robust process for
public participation. When the EPA
initially proposed to take action on the
Petition, in February 2013, it
simultaneously solicited public
comment on all aspects of its proposed
response to the issues in the Petition
and in particular on its proposed action
with respect to each of the specific
existing SIP provisions identified by the
Petitioner as inconsistent with the
requirements of the CAA. In response to
requests, the EPA extended the public
comment period for this proposal to
May 13, 2013, which is 80 days from the
date the proposed rulemaking was
published in the Federal Register and
89 days from the date the proposed
rulemaking was posted on the EPA's
Web site.11s The EPA deemed this
extension appropriate because of the
issues raised in the February 2013
proposal. The EPA also held a public
hearing on March 12, 2013. In response
to this proposed action, the EPA
received approximately 69,000 public
comments, including over 50 comment
letters from state and local governments,
over 150 comment letters from industry
commenters, over 25 comment letters
from public interest groups and many
thousands of comments from individual
commenters. Many of these comment


"s See E.O. 13563 section 2(c).
licSee "State Implementation Plans: Response to


Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls To Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown, and Malfunction; Notice of
extension of public comment period," 78 FR 20855
(April 8, 2013), in the rulemaking docket at EPA—
HQ-0AR-2012-03 2 2-0126.
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meetings and conference calls with
states and organizations that represent
state and local air regulators.
6. Comments that this action is not


"nationally applicable" for purposes of
judicial review.
Comment: Commenters alleged that


the SSM SIP call is not "nationally
applicable" far purposes of judicial
review. One state commenter cited ATK
Launch Systems for the proposition that
the specific language of the regulation
being challenged indicates whether an
action is nationally or locally/regionally
applicable. Because a SIP provision
subject to this SIP call is state-specific,
the commenter argued, it is of concern
only for that state and thus the SIP call
is a locally applicable action.lzo
Response: The EPA disagrees with the


commenter that the SIP call is not a
nationally. applicable action. In this
action, the EPA is responding to a
Petition that requires the Agency to
reevaluate its interpretations of the CAA
in the SSM Policy that apply to SIP
provisions for all states across the
nation. In so doing, the EPA is
reiterating its interpretations with
respect to some issues (e.g., that SIP
provisions cannot include exemptions
for emissions during SSM events) and
revising its interpretations with respect
to others (e.g., so that SIP provisions
cannot include affirmative defenses for
emissions during SSM events). In
addition to reiterating and updating its
interpretations with respect to SIP
provisions in general, the EPA is also
applying its interpretations to specific
existing provisions in the SIPS of 41
states. Through this action the EPA is
establishing a national policy that it is
applying to states across the nation. As
with many nationally applicable
rulemakings, it is true that this action
also has local or regional effects in the
sense that EPA is requiring 36
individual states to submit revisions to
their SIPS. However, through this action
the EPA is applying the same legal and
policy interpretation to each of these
states. Thus, the underlying basis for the
SIP call has "nationwide scope and
effect' within the meaning of section
307(b)(1) as explained by the EPA in the
February 2013 proposal. A key purpose
of the CAA in channeling to the D.C.
Circuit challenges to EPA rulemakings
that have nationwide scope and effect is
to minimize instances where the same
legal and policy basis for decisions may
be challenged in multiple courts of
appeals, which instances would
potentially lead to inconsistent judicial
holdings and a patchwork application of


the CAA across the country. We note
that in the ATK Launch case cited by
commenters, the U.S. Court of Appeals
for the Tenth Circuit (Tenth Circuit) in
fact transferred to the D.C. Circuit
challenges to the designation of two
areas in Utah that were part of a
national rulemaking designating areas
across the U.S. for the PM2.5 NAAQS. In
transferring the challenges to the D.C.
Circuit, the Tenth Circuit noted that the
designations rulemaking "reached areas
coast to coast and beyond" and that the
EPA had applied a uniform process and
standard.lzl Significantly, in support of
its decision to transfer the challenges to
the D.C. Circuit, the Tenth Circuit
stated: "The challenge here is more akin
to challenges to so-called ̀ SIP Calls,'
which the Fourth and Fifth Circuits
have transferred to the D.C. Circuit . .
Although each of the SIP Call petitions
challenged the revision requirement as
to a particular state, the SIP Call on its
face applied the same standard to every
state and mandated revisions based on
that standard to states with non-
conforming SIPS in multiple regions of
the country." 1zz
7. Comments that the EPA was


obligated to address and justify the
potential costs of the action and failed
to do so correctly.
Comment: Several commenters


alleged that the EPA has failed to
address the costs associated with this
rulemaking action appropriately and
consistent with legal requirements. In
particular, commenters alleged that the
EPA is required to address costs of
various impacts of this SIP call,
including the costs that maybe involved
in changes to emissions controls or
operation at sources and the costs to
states to revise permits and revise SIPS
in response to the SIP call.
Commenters also alleged that the EPA


has failed to comply with Executive
Order 12291, Executive Order 12866,


Executive Order 13211, the Regulatory
Flexibility Act and the Unfunded
Mandates Reform Act.
One commenter supported the EPA's


approach with respect to cost.
Response: The EPA disagrees with


commenters concerning its compliance
with the Executive Orders and statutes
applicable to agency rulemaking in
general. The EPA maintains that it did
properly consider the costs imposed by
this SIP call action, as required by law.
As explained in the February 2013•
proposal, to the extent that the EPA is
issuing a SIP call to a state under
section 110(k)(5), the Agency is only
requiring a state to revise its SIP to


comply with existing requirements of
the CAA. The EPA's action, therefore,
would leave to states the choice of how
to revise the SIP provision in question
to make it consistent with CAA
requirements and of determining,
among other things, which of several
lawful approaches to the treatment of
excess emissions during SSM events
will be applied to particular sources.
Therefore, the EPA considers the only
direct costs of this rulemaking action to
be those to states associated with
preparation and submission of a SIP
revision by those states for which the
EPA issues a SIP ca11.1z3 Examples of
such costs could include development
of a state rule, conducting notice and
public hearing and other costs incurred
in connection with a SIP submission.
The EPA notes that it did not consider
the costs of potential revisions to
operating permits for sources to be a
direct cost imposed by this action,
because, as stated elsewhere in this
document, the Agency anticipates that
states will elect to delay any necessary
revision of permits until the permits
need to be reissued in the ordinary
course after revision of the underlying
SIP provisions.
The commenters also incorrectly


claim that the EPA failed to comply
with Executive Order 12291. That


Executive Order was explicitly revoked
by Executive Order 12866, which was
signed by President Clinton on
September 30, 1993.
The commenters are likewise


incorrect that the EPA did not comply
with Executive Order 12866. This action
was not deemed "significant' on a basis
of the cost it will impose as the
commenters claimed. The EPA has
already concluded that this action will
not result in a rule that may have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, of state, local or tribal
governments ar communities. The EPA
instead determined that, as noted in
both the February 2013 proposal
(section X.A) and the SNPR (section
VIII.A), this action is a "significant
regulatory action" as that term is
defined in Executive Order 12866
because it raises novel legal or policy
issues. Accordingly, it was on that basis
that the EPA submitted the February
2013 proposal, the SNPR and the final
action to the Office of Management and
Budget (OMB) for review. Changes made


iza See Memorandum, "Estimate of Potential
lzo See ATK Launch Systems, lnc. v. EPA, 651 1z' Id., 651 F.3d at 1197. Direct Costs of SSM SIP Calls to Air Agencies,"


F.3d 1194 (10th Cir. 2011). tzL Id., 651 F.3d at 1199. April 28, 2015, in the rulemaking docket.
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inefficient." 127 The Petitioner cited
various past rulemaking actions to
illustrate how EPA approval of
ambiguous SIP provisions can inject
unintended confusion for regulated
entities, regulators, and the public in the
future, especially in the context of
future enforcement actions.
Accordingly, the Petitioner requested
that the EPA discontinue reliance upon
interpretive letters when approving state
SIP submissions, regardless of the
circumstances. A more detailed
explanation of the Petitioner's
arguments appears in the 2013 February
proposal.lza


B. What the EPA Proposed


In the February 2013 proposal, the
EPA proposed to deny the Petition with
respect to this issue. The EPA explained
the basis for this proposed disapproval
in detail, including a discussion of the
statutory provisions that the Agency
interprets to permit this approach, an
explanation of why this approach makes
sense from both a practical and an
efficiency perspective under some
circumstances, and a careful
explanation of the process by which
EPA intends to rely on interpretive
letters in order to assure that the
concerns of the Petitioner with respect
to potential future disputes about the
meaning of SIP provisions should be
alleviated.


C. What is being finalized in this action?


The EPA is taking final action to deny
the Petition on this request. The EPA
believes that it has statutory authority to
rely on interpretive letters to resolve
ambiguity in a SIP submission under
appropriate circumstances and so long
as the state and the EPA follow an
appropriate process to assure that the
rulemaking record properly reflects this
reliance. To avoid any
misunderstanding about the reasons for
this denial or any misunderstandings
about the circumstances under which,
or the proper process by which, the EPA
intends to rely interpretive letters, the
Agency is repeating its views in this
final action in detail.
As stated in the February 2013


proposal, the EPA agrees with the core
principle advocated by the Petitioner,
i.e., that the language of regulations in
SIPS that pertain to SSM events should
be clear and unambiguous. This is
necessary as a legal matter but also as
a matter of fairness to all parties,
including the regulated entities, the
regulators, and the public. In some


lz'Petition at 15.
iza See February 2013 proposal, 78 FR 12459 at


12474 (Februazy 22. 2013].


cases, the lack of clarity maybe so
significant that amending the state's
regulation maybe warranted to
eliminate the potential for confusion or
misunderstanding about applicable legal
requirements that could interfere with
compliance or enforcement. Indeed, as
noted by the Petitioner, the EPA has
requested that states clarify ambiguous
SIP provisions when the EPA has
subsequently determined that to be
necessary.lz9


However, the EPA believes that the
use of interpretive letters to clarify
ambiguity or perceived ambiguity in the
provisions in a SIP submission is a
permissible, and sometimes necessary,
approach under the CAA. Used
correctly, and with adequate
documentation in the Federal Register
and the docket for the underlying
rulemaking action, reliance on
interpretive letters can serve a useful
purpose and still meet the enforceability
concerns of the Petitioner. So long as
the interpretive letters and the EPA's
reliance on them is properly explained
and documented, regulated entities,
regulators, and the public can readily
ascertain the existence of interpretive
letters relied upon in the EPA's
approval that would be useful to resolve
any perceived ambiguity. By virtue of
being part of the stated basis for the
EPA's approval of that provision in a
SIP submission, the interpretive letters
necessarily establish the correct
interpretation of any arguably
ambiguous SIP provision. In other
words, the rulemaking record should
reflect the shared state and EPA
understanding of the meaning of a
provision at issue at the time of the
approval, which can then be referenced
should any question about the provision
arise in a future enforcement action.


In addition, reliance on interpretive
letters to address concerns about
perceived ambiguity can often be the
most efficient and timely way to resolve
concerns about the correct meaning of
regulatory provisions. Both air agencies
and the EPA are required to follow time-
and resource-intensive administrative
processes in order to develop and
evaluate SIP submissions. It is
reasonable for the EPA to exercise its
discretion to use interpretive letters to
clarify concerns about the meaning of
regulatory provisions, rather than to
require air agencies to reinitiate a
complete administrative process merely
to resolve perceived ambiguity in a


lz~ See, e.g., "Finding of Substantial Inadequacy
of Implementation Plan; Call for Utah State
Implementation Plan Revision," 76 FR 21639 at
21648 (Apri118, 2011).


provision in a SIP submission.13O In
particular, the EPA considers this an
appropriate approach where reliance on
such an interpretive letter allows the air
agency and the EPA to put into place
SIP provisions that are necessary to
meet important CAA objectives and for
which unnecessary delay would be
counterproductive. For example, where
an air agency is adopting emission
limitations for purposes of attaining the
NAAQS in an area, a timely letter from
the air agency clarifying that an
enforcement discretion provision is
applicable only to air agency
enforcement personnel and has no
bearing on enforcement by the EPA or
the public could help to assure that the
provision is approved into the SIP
promptly and thus allow the area to
reach attainment more expeditiously
than requiring the air agency to
undertake atime-consuming
administrative process to make a minor
clarifying change in the regulatory text.
There are multiple reasons why the


EPA does not agree with the Petitioner
with respect to the alleged inadequacy
of using interpretive letters to clarify
specific ambiguities in a SIP submission
and the SIP provisions that may
ultimately result from approval of such
a submission, provided this process is
done correctly. First, under section
107(a), the CAA gives air agencies both
the authority and the primary
responsibility to develop SIPS that meet
applicable statutory and regulatory
requirements. However, the CAA
generally does not specify exactly how
air agencies are to meet the
requirements substantively, nor does the
CAA specify that air agencies must use
specific regulatory terminology,
phraseology, or format, in provisions
submitted in a SIP submission. Air
agencies each have their own
requirements and practices with respect
to rulemaking, making flexibility
respecting terminology on the EPA's
part appropriate, so long as CAA
requirements are met.
As a prime example relevant to the


SSM issue, CAA section 110(a)(2)(A)
requires that a state's SIP shall include
"enforceable emission limitations and
other control measures, means, or
techniques (including economic
incentives such as fees, marketable
permits, and auctions of emissions
rights) as well as schedules and


~aoCAA section 110(k) directs the EPA to act on
SIP submissions and to approve those that meet
statutory and regulatory requirements. Implicit in
this authority is the discretion, tkuough appropriate
notice-and-comment rulemaking, to determine
whether a given SIP provision meets such
requirements, in reliance on the information that
the EPA considers relevant for this purpose.
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approval and remain available should
they be needed in the future for any
purpose. To the extent that there is any
question about the correct interpretation
of an ambiguous provision in the future,
an interested party will be able to access
the docket to verify the correct meaning
of SIP provisions.
With regard to the Petitioner's


concern that either actual or alleged
ambiguity in a SIP provision could
impede an effective enforcement action,
the EPA believes that its current process
for evaluating SIP submissions and
resolving potential ambiguities,
including the reliance on interpretive
letters in appropriate circumstances
with correct documentation in the
rulemaking action, minimizes the
possibility for any such ambiguity in the
first instance. To the extent that there
remains any perceived ambiguity, the
EPA concludes that regulated entities,
regulators, the public, and ultimately
the courts, have recourse to use the
administrative record to shed light on
and resolve any such ambiguity as
explained earlier in this document.
The EPA emphasizes that it is already


the Agency's practice to assure that any
interpretive letters are correctly and
adequately reflected in the Federal
Register and are included in the
rulemaking docket for a SIP approval,
Should the Petitioner or any other party
have concerns about any ambiguity in a
provision in a SIP submission, the EPA
strongly encourages that they bring this
ambiguity to the Agency's attention
during the rulemaking action on the SIP
submission so that it can be addressed
in the rulemaking process and properly
reflected in the administrative record.
Should an ambiguity come to light later,
the EPA encourages the Petitioner or
any other party to bring that ambiguity
to the attention of the relevant EPA
Regional Office. If the Agency agrees
that there is ambiguity in a SIP
provision that requires clarification
subsequent to final action on the SIP
submission, then the EPA can work
with the relevant air agency to resolve
that ambiguity by various means.


D. Response to Comments Concerning
Reliance on Interpretive Letters in SIP
Revisions


The EPA received relatively few
comments, both supportive and adverse,
concerning the Agency's overarching
decision to deny the Petition with
respect to this issue. For clarity and ease
of discussion, the EPA is responding to
these comments, grouped by whether
they were supportive or adverse, in this
section of this document.
1. Comments that supported the


EPA's interpretation of the CAA to


allow reliance on interpretive letters to
clarify ambiguities in state SIP
submissions.
Comment: A number of state and


industry commenters agreed with the
EPA that the use of interpretive letters
to clarify perceived ambiguity in the
provisions in a SIP is a permissible, and
sometimes necessary, approach to
approving SIP submissions under the
CAA when done correctly. Those
commenters who supported the EPA's
proposed action on the Petition did not
elaborate upon their reasoning, but
generally supported it as an efficient
and reasonable approach to resolve
ambiguities.
Response: The EPA agrees with the


commenters who expressed support of
the proposal based on practical
considerations such as efficiency. These
commenters did not, however, base
their support for the proposed action on
the EPA's interpretation of the CAA in
the February 2013 proposal, nor did
they acknowledge the parameters that
the EPA itself articulated concerning the
appropriate situations for such reliance
and the process by which such reliance
is appropriate. Thus, the EPA reiterates
that reliance on interpretive letters to
resolve ambiguities or perceived
ambiguities in SIP submissions must be
weighed by the Agency on a case-by-
casebasis, and such evaluation is
dependent upon the specific facts and
circumstances present in a specific SIP
action and would follow the process
described in the proposal.
2. Comments that opposed the EPA's


interpretation of the CAA to allow
reliance on interpretive letters to clarify
ambiguities in state SIP submissions.
Comment: Other commenters


disagreed with the EPA's proposed
response to the Petition on this issue.
One commenter opposed the Agency's
reliance on interpretive letters under
any circumstances and did not draw any
factual or procedural distinctions
between situations in which this
approach might or might not be
appropriate or correctly processed. This
commenter argued that citizens should
not be required "to sift through a large
and complex rulemaking docket in
order to figure out the meaning and
operation of state regulations." The
commenter asserted that simply as a
matter of "good government," all state
regulations approved as SIP provisions
should be clear and unambiguous on
their face. This commenter also
expressed concern that courts could not
or would not accord legal weight to
interpretive letters created after state
regulations were adopted and submitted
to the EPA, or after the EPA's approval
of the SIP submission occurred, and


would view such letters as post hoc
interpretations of no probative value.
Another commenter added its view that
reliance on interpretive letters is
appropriate only when affected parties
have the right to comment on the
interpretive letters and the EPA's
proposed use of them during the
rulemaking in which the EPA relies on
such letters to resolve ambiguities and
before the Agency finally approves the
SIP revision.
Response: As a general matter, the


commenter opposing the EPA's reliance
on interpretive letters in any
circumstances because citizens would
be required "to sift through" the docket
did not provide specific arguments
regarding the EPA's interpretation of the
statute as stated in the February 2013
proposal. Consistent with the EPA's
interpretation of the CAA, and as
explained earlier in this document, the
EPA agrees with the core principle that
the language of regulations in SIPS that
pertain to SSM events should be clear
and unambiguous. A commenter argued
that "a fundamental principle of good
government is making sure that all
people know what the applicable law is.
Having the applicable law manifest in a
letter sitting in a filing cabinet in one
office clearly does not qualify as good
government." The EPA generally agrees
on this point as well. As explained
earlier in this document, the EPA allows
the use of interpretive letters to clarify
perceived ambiguity in the provisions of
a SIP submission only when used
correctly, with adequate documentation
in both the Federal Register and the
docket for the underlying rulemaking
action. Section VI.B of this document
explains how interested parties can use
the list or table of actions that appears
in the CFR and that reflects the various
components of the approved SIP, to
identify the Federal Register document
wherein the EPA has explained the
basis for its decision on any individual
SIP provision. As such, the EPA does
not envision a scenario whereby a
citizen or a court would be unable to
determine how the air agency and the
EPA interpreted a specific SIP provision
at the time of its approval into the SIP.
Assuming there is any ambiguity in the
provision, the mutual understanding of
the state and the EPA as to the proper
interpretation of that provision would
be clear at the time of the approval of
the SIP revision, as reflected in the
Federal Register document for the final
rule and the docket supporting that rule,
which should answer any question
about the correct interpretation of the
term.
The same commenter also questioned


whether "courts can or will give any
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provisions, as articulated in this
rulemaking, is appropriate.


VII. Clarifications, Reiterations and
Revisions to the EPA's SSM Policy


A. Applicability of Emission Limitations
During Periods of SSM


1. What the EPA Proposed


In the February 2013 proposal, the
EPA reiterated its longstanding
interpretation of the CAA that SIP
provisions cannot include exemptions
from emission limitations for excess
emissions during SSM events. This has
been the EPA's explicitly stated
interpretation of the CAA with respect
to SIP provisions since the 1982 SSM
Guidance, and the Agency has reiterated
this important point in the 1983 SSM
Guidance, the 1999 SSM Guidance and
the 2001 SSM Guidance. In accordance
with CAA section 302(k), SIPS must
contain emission limitations that "limit
the quantity, rate, or concentration of
emissions of air pollutants on a
continuous basis." Court decisions
confirm that this requirement for
continuous compliance prohibits
exemptions for excess emissions during
SSM events.13e


2. What Is Being Finalized in This
Action


For the reasons explained in the
February 2013 proposal, in the
background memorandum supporting
that proposal and in the EPA's
responses to comments in this
document, the EPA interprets the CAA
to prohibit exemptions for excess
emissions during SSM events in SIP
provisions. This interpretation has long
been reflected in the SSM Policy. The
EPA acknowledges, however, that both
states and the Agency have failed to
adhere to the CAA consistently with
respect to this issue in some instances
in the past, and thus the need for this
SIP call action to correct the existing
deficiencies in SIPs. In order to be clear
about this important point on a going-
forwardbasis, the EPA is reiterating that
emission limitations in SIP provisions
cannot contain exemptions for
emissions during SSM events.
Many commenters wrongly asserted


that the EPA declared in the February
2013 proposal that all emission


t38 See, e.g., Sierra Club v. Johnson, 551 F.3d
1019, 1021 (D.C. Cir. 2008) (interpreting the
definition of emission lunitation in section 302(k)
and section 112); Mich. Dept of Envtl. (Zua/ityv.
Browner, 230 F.3d 181 (6th Cir. 2000) (upholding
disapproval of SIP provisions because they
contained exemptions applicable to SSM events);
US Magnesium, LLC v. EPA, 690 F.3d 1157, 1170
(10th Cir. 2012) (upholding the EPA's issuance of
a SIP call to a state to correct SSM-related
deficiencies).


limitations in SIPs must be established
as numerical limitations, or must be set
at the same numerical level at all times.
The EPA did not take this position. In
the case of section 110(a)(2)(A), the
statute does not include an explicit
requirement that all SIP emission
limitations must be expressed
numerically. In practice, it maybe that
numerical emission limitations are the
most appropriate from a regulatory
perspective (e.g., to be legally and
practically enforceable) and thus the
limitation would need to be established
in this form to meet CAA requirements.
The EPA did not, however, adopt the
position ascribed to it by commenters,
i.e., that SIP emission limitations must
always be expressed only numerically
and must always be set at the same
numerical level during all modes of
source operation.
The EPA notes that some provisions


of the CAA that govern standard-setting
limit the EPA's own ability to set non-
numerical standards.139 Section
110(a)(2)(A) does not contain
comparable explicit limits on non-
numerical forms of emission limitation.
Presumably, however, some
commenters misunderstood the explicit
statutory requirement for emission
limitations to be "continuous" as a
requirement that states must literally
establish SIP emission limitations that
would apply the same precise numerical
level at all times. Evidently these
commenters did not consider the
explicit recommendations that the EPA
made in the February 2013 proposal
concerning creation of alternative
emission limitations in SIP provisions
that states may elect to apply to sources
during startup, shutdown or other
specifically defined modes of source
operation.14o As many of the
commenters acknowledged, the EPA
itself has recently promulgated emission
limitations in NSPS and NESHAP
regulations that impose different
numerical levels during different modes
of source operation or impose emission
limitations that are composed of a
combination of a numerical limitation
during some modes of operation and a
specific technological control
requirement or work practice
requirement during other modes of
operation. In light of the court's


lay See, e.g., CAA section 112(h)(1) (authorizing
design, equipment, work practice, or other
operational emission limitations under certain
conditions); 40 CFR 51.308(e)(1)(iii] (regulations
applicable to regional haze plans).
14o See February 2013 proposal, 78 FR 12459 at


12478 (February 22, 2013) (the recommended
criteria for consideration in creation of SIP
provisions that apply during startup and
shutdown).


decision in Sierra Club v. Johnson, the
EPA has been taking steps to assure that
its own regulations impose emission
limitations that apply continuously,
including during startup and shutdown,
as required.141
Regardless of the reason for the


commenters' apparent
misunderstanding on this point, many
of the commenters used this incorrect
premise as a basis to argue that
"continuous" SIP emission limitations
may contain total exemptions for all
emissions during SSM events.
Therefore, in this final action the EPA
wishes to be very clear on this
important point, which is that SIP
emission limitations: (i) Do not need to
be numerical in format; (ii) do not have
to apply the same limitation (e.g.,
numerical level) at all times; and (iii)
maybe composed of a combination of
numerical limitations, specific
technological control requirements and/
or work practice requirements, with
each component of the emission
limitation applicable during a defined
mode of source operation. It is
important to emphasize, however, that
regardless of how the air agency
structures or expresses a SIP emission
limitation—whether solely as one
numerical limitation, as a combination
of different numerical limitations or as
a combination of numerical limitations,
specific technological control
requirements and/or work practice
requirements that apply during certain
modes of operation such as startup and
shutdown—the emission limitation as a
whole must be continuous, must meet
applicable CAA stringency requirements
and must be legally and practically
enforceable.14z
Another apparent common


misconception of commenters was that
SIP provisions may contain exemptions
for emissions during SSM events, so
long as there is some other generic
regulatory requirement of some kind
somewhere else in the SIP that
coincidentally applies during those
exempt periods. The other generic
regulatory requirements most frequently
referred to by commenters are "general
duty" type requirements, such as a
general duty to minimize emissions at
all times, a general duty to use good
engineering judgment at all times, or a


~a1551 F.3d 1019 (D.C. Cir. 2008).
t4z The EPA notes that CAA section 123 explicitly


prohibits certain intermittent or supplemental
controls on sources. In a situation where an
emission limitation is continuous, by virtue of the
fact that it has components applicable during all
modes of source operation, the EPA would not
interpret the components that applied only during
certain modes of operation, e.g., startup and
shutdown, to be prohibited intermittent or
supplemental controls.
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in the general provisions applicable to
the emission limitations in the Agency's
own NSPS for Fossil-Fuel-Fired Steam
Generators in 40 CFR part 60, subpart D,
is evidence that exemptions for
emissions during SSM events are
permitted by the CAA.


The EPA acknowledges that
correction of longstanding regulatory
deficiencies by proper rulemaking
procedures requires time and resources,
not only for the EPA but also for states
and affected sources. Hence, the EPA
has elected to proceed via its authority
under section 110(k)(5) and to provide
states with the fu1118 months allowed
by statute for compliance with this
action. This SIP call is intended to help
assure that state SIP provisions are
brought into line with CAA
requirements for emission limitations,
just as the EPA is undertaking a process
to update its own regulations.


The EPA also specifically disagrees
with the commenters' implication that
40 CFR 60.11(d) completely excuses
noncompliance during periods of
startup and shutdown. Rather, that
provision imposes a separate affirmative
obligation to maintain and operate the
affected facility, including associated air
pollution control equipment, in a
manner consistent with good air
pollution control practices at all times.
The existence of this separate duty to
minimize emissions, however, does not
justify or excuse the existence of an
exemption for emissions during SSM
events from the emission limitations of
an EPA NSPS. It is a separate obligation
that sources must also meet at all times.


The EPA also disagrees with the
commenters who argued that the
Agency has recently created new
exemptions for PM emissions during
startup and shutdown events in the
NSPS for Electric Utility Steam
Generating Units in 40 CFR part 60,
subpart Da. The EPA has not created
new exemptions for emissions during
startup and shutdown. To the contrary,
the EPA has taken steps to assure that
these regulations are consistent with the
statutory definition of emission
limitation and with the logic of the
Sierra Club decision on agoing-forward
basis. In accordance with that decision,
the revised emission limitations in
subpart Da NSPS apply continuously. In
revising subpart Da to establish
requirements for sources on which
construction, modification or
reconstruction commenced after May 3,
2011, the EPA determined that it was
appropriate to provide that the
exemptions for emissions during SSM
events in the General Provisions do not


apply,14s Although the Sierra Club v.
Johnson decision specifically addressed
the validity of SSM exemptions in
NESHAP regulations, the EPA
concluded that the courts focus on the
definition of "emission limitation" in
section 302(k) applied equally to any
such SSM exemptions in NSPS
regulations. Thus, for affected sources
on which construction, modification or
reconstruction starts after May 3, 2011,
the General Provisions do not provide
an exemption to compliance with the
applicable emission limitations during
SSM events.
For such sources, the emission


limitation for PM in 40 CFR 60.42Da(a)
imposes a numerical level of 0.03 lb/
MMBtu that applies at all times except
during startup and shutdown and
specific work practices that apply
during startup and shutdown.147 The
related emission limitation for opacity
from such sources in 40 CFR 60.42Da(b)
is 20 percent opacity at all times, except
for one 6-minute period per hour of not
more than 27 percent, and it applies at
all times except during periods of
startup and shutdown when the work
practices for PM limit opacity.
Commenters alleged that the EPA
created an "exemption" from the PM
emission limitations in subpart Da
applicable to post-May 3, 2011, affected
sources. That is simply incorrect. The
revised regulations in subpart Da
impose a numerical emission limitation
that applies at all times except during
startup and shutdown and impose
specific work practice requirements that
apply during startup and shutdown as a
component of the emission limitation.
Specifically, 40 CFR 60.42Da(e)(2)
explicitly requires post-May 3, 2011,
affected sources to comply with specific
work practice standards in part 63,
subpart UUUUU. The numerical
emission limitation and the work
practice requirement together comprise
a continuous emission limitation and
there is no exemption for emissions
during startup and shutdown. The fact
that the EPA has established different
requirements for different periods of
operation does not constitute creation of
an exemption. These emission


1"c See 40 CFR 60.48Da(a). For affected facilities
for which construction, modification, or
reconstruction commenced after May 3, 2011, the
applicable SOS emissions limit under § 60.43Da,
NOx emissions limit under § 60.44Da, and NOX
plus CO emissions 1unit under § 60.45Da apply at
all times.


14~The EPA notes that the emission standards for
SQ in 40 CFR 60.43Da and For NOx in 40 CFR
60.44Da, applicable to sources on which
construction, modification or reconstruction
commenced afrer May 3, 2011, also apply
continuously and contain no exemptions for
emissions during SSM events.


limitations have numerical limitations
that apply during most periods and
specific technological control
requirements or work practice
requirements that apply during startup
and shutdown, but all periods of
operation are subject to controls and no
periods of operation are exempt from
regulation. States are similarly able to
alter their regulations, in response to
this SIP call, to provide for emission
limitations with different types of
controls applicable during different
modes of source operation, so long as
those controls apply at all times and no
periods are exempt from controls. As
explained in section VILA of this
document, the EPA interprets section
110(a)(2)(A) to permit SIP provisions
that are composed of a combination of
numerical limitations, specific
technological control requirements and/
or work practice requirements, so long
as the resulting emission limitations are
continuous, meet applicable stringency
requirements (e.g., are RACT for sources
in nonattainment areas) and are legally
and practically enforceable.
The EPA also notes that the


provisions of 40 CFR 60.42Da(b)(1) do
not provide an "exemption" from the
opacity standard. That section merely
provides that the affected sources do not
need to meet the opacity standard of the
NSPS (at any time), if they have
installed a PM continuous emission
monitoring system (PM CEMS) to
measure PM emissions continuously
instead of relying on periodic stack tests
to assure compliance with the PM
emission limitation. One reason for the
imposition of opacity standards on
sources is to provide an effective means
of monitoring for purposes of assuring
source compliance with PM emission
limitations and proper operation of PM
emission controls on a continuous basis.
If a source is subject to a sufficiently
stringent PM limitation and has opted to
install, calibrate, maintain and operate a
PM CEMS to measure PM emissions,
then it is reasonable for the EPA to
conclude that an opacity emission
limitation is not needed for that
particular source for those purposes.14a
The direct measurement of PM, in
conjunction with an appropriately
stringent PM emission limitation that


748 For example, for NSPS regulations under
subparts D, Da, Db and Dc of 40 CFR part 60, the
EPA has deemed 0.030 lb/MMBtu to be a
sufficiently stringent PM limitation for certain
sources operating PM CEMS to conclude that an
opacity emission limitation is not needed, on the
basis that the contribution of filterable PM to
opacity at PM levels of 0.030 lb/MMBtu or less is
generally negligible, and sources with mass limits
at this level or less will operate with little or no
visible emissions (i.e., less than 5 percent opacity).
See 74 FR 5072 at 5073 (January 28, 2009).
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structure that governs SIPS under CAA
section 110.
The commenters further contended


that in the SIP context, the underlying
air quality pollution control
requirement for SIPS is to attain NAAQS
and no specific level of stringency is
required, unlike section 112, and
Congress gave states broad discretion in
the design of their SIPS. Commenters
asserted that the Sierra Club decision
held only that the general-duty
requirement in the section 112
regulations did not meet the stringency
requirements of CAA section 112 and
that this holding does not apply in the
SIP context because in the SIP context
no specific level of stringency is
required.
Commenters also asserted that a


general-duty requirement is an
appropriate alternative standard for
SSM events in the SIP context because
CAA sections 302(k) and 110(a)(2)(A)
give states broad authority to develop
the mix of controls necessary and
appropriate to implement the NAAQS.
Other commenters contended that the
Sierra Club decision does not preclude
states from constructing a compliance
regime that uses multiple methods to
limit emissions as long as the overall
compliance regime to minimize
emissions is enforceable.
Commenters also suggested that the


decision in Kamp v. Hernandez relied
upon in the Sierra Club case affirmed
EPA's approval of a state emission
limitation in a SIP that specifically
allowed and even expected a certain
number of annual exceedances of the
emission limit.lsl Some commenters
argued that the Sierra Club decision
should not be read to impose a
"continuous emissions limitation"
requirement and that to the extent it
does, it was incorrectly decided.
Response: The EPA disagrees that the


court's decision in Sierra Club v.
Johnson has no relevance to this action.
Of course that decision specifically
addressed the validity of exemptions for
emissions during SSM events in the
Agency's own regulations promulgated
under section 112. Naturally, that
decision turned, in part, on the specific
provisions of section 112 and the
specific arguments that each of the
litigants raised in that case. However,
the decision also turned in large part on
the explicit statutory definition of the
term "emission limitation" in section
302(k), which requires such limitations
to be "continuous."


In that litigation, the EPA itself had
argued that the exemptions from the
otherwise applicable MACT standards


~s1752 F.2d 1444 (9th Cir. 1985).


during SSM events were consistent with
CAA requirements because the MACT
standards and the separate "general
duty" requirements "together form an
uninterrupted, i.e., continuous"
emission limitation, because either the
numerical limitation or the general duty
applied at all times.15z The Sierra Club
court rejected this argument, in part
because the general duty that EPA
required sources to meet during SSM
events was not itself consistent with
section 112(d) and the EPA did not
purport to act under section 112(h).
Thus, the EPA agrees that the court in
Sierra Club explicitly found that the
SSM exemption in EPA's NESHAP
general provision rules violated the
CAA because the general duty to
minimize emissions was not a section
112(d)-compliant standard and had not
been justified by the EPA as a 112(h)-
compliant standard. The court reasoned
that when sections 112 and 302(k) are
read together, there must be a
continuous section 112-compliant
standard. It is important to note that if
the otherwise applicable numerical
MACT standards had themselves
applied at all times consistent with
section 302(k), then there would have
been no question that they were in fact
continuous.
The EPA has concluded that the


reasoning of the Sierra Club decision is
correct and further supports the
Agency's interpretations of the CAA
with respect to SIP provisions. As
explained in the February 2013
proposal, the EPA's longstanding SSM
guidance has interpreted the CAA to
prohibit exemptions for emissions
during SSM events since at least 1982.
The EPA has long explained that
exemptions for emissions during SSM
events are not permissible in SIP
provisions, because they interfere with
attainment and maintenance of the
NAAQS, protection of PSD increments
and improvement of visibility, and
because they are inconsistent with the
enforcement structure of the CAA. The
EPA also noted that the definition of
emission limitation in section 302(k)
was part of the basis for its
interpretation concerning SIP
provisions.1s3 In the February 2013
proposal, the EPA explained that the
Sierra Club courts emphasis on the
definition of the term emission
limitation in section 302(k) further
bolsters the Agency's basis for
interpreting the CAA to preclude such
exemptions in SIP provisions. In other


15z See 551 F.3d 1019, 1026 (D.C. Cir. 2008).
ls3 See 1999 SSM Guidance at 2, footnote 1 (citing


the section 302(k) definition of emission lunitations
and emission standazds).


words, under the CAA and the court's
decision, emission limitations in SIP
provisions as well as in NSPS and
NESHAP regulations must be
continuous, although they can impose
different levels or forms of control
during different modes of source
operation.


The EPA also disagrees with the
argument that the Sierra CIu6 decision
does not apply because section 110,
unlike section 112, does not impose any
specific level of "stringency" for SIP
provisions. In accordance with section
110(a)(1), states are required to have
SIPS that provide for attainment,
maintenance and enforcement of the
NAAQS in general. Pursuant to section
110(a)(2), states are required to have SIP
provisions that meet many specific
procedural and substantive
requirements, including but not limited
to, the explicit requirements of section
11o(a)(2)(A) for emission limitations
necessary to meet other substantive
CAA requirements. In addition,
however, states must have SIP
provisions that collectively meet a host
of other statutory requirements that also
impose more specific stringency
requirements. Merely by way of
example, section 11o(a)(2)(I) requires
states with nonattainment areas to have
SIP provisions that collectively meet
part D requirements.154 In turn, the
different subparts of part D applicable to
each NAAQS impose many
requirements that require emission
limitations in SIPS that meet various
levels of stringency. Again, merely by
way of example, states with
nonattainment areas for PM under part
D subpart 4 must have SIPS that include
emission limitations that meet either the
RACM and RACT level of stringency (if
the nonattainment area is classified
Moderate) or meet the BACM and BACT
level of stringency (if the area is
classified Serious).1ss There are similar
requirements for states to impose
emission limitations that must meet
various levels of stringency for each of
the NAAQS. Likewise, states must
impose SIP emission limitations that
meet BART and reasonable progress
levels of stringency for regional haze
program purposes ls6 and must ensure
that emission limitations meet BACT or
LAER levels of stringency for PSD or
nonattainment NSR permitting program


's"Sections 171-193 of CAA title I comprise part
D.


ass See CAA section 172(c)(2) (generally
applicable attainment plan requirements including
RACM and RACT); CAA section 189(a)(1)
(requirements for azeas classified Moderate); section
189(b) (requirements for areas classified Serious).


's~See CAA section 169A(bJ(2)(AJ.
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been no need for the Kushner letter to
speak to this issue.ls3
e. Comments that the EPA's proposed


action on the Petition is incorrect
because the Agency's recent MATS rule
and Area Source Boiler rule regulations
contain exemptions for emissions
during SSM events.
Comment: Many commenters asserted


that the EPA's February 2013 proposed
action to find SIP provisions with
exemptions for emissions during SSM
events to be substantially inadequate is
arbitrary and capricious because recent
Agency NESHAP regulations under
section 112 contain similar exemptions.
Commenters pointed to recently
promulgated rules such as the MATS
rule ls4 and the Area Source Boiler
rule lss as examples of NESHAP
regulations that they claim contain
similar exemptions. According to
commenters, the emission limitations in
EPA's own MATS rule "allow excess
emissions during SSM events,"
suggesting that the Agency created
exemptions for such emissions.1ss Other
commenters similarly argued that the
EPA created emission limitations in the
Area Source Boiler rule that do not
apply "continuously" because the
numerical limitations do not apply
during startup and shutdown.ls~ In
short, these commenters argued that the
EPA is being arbitrary and capricious
because it is holding emission
limitations in SIPS to a different and
higher standard than emission
limitations under its own NSPS and
NESHAP regulations.
Response: The EPA disagrees with


these commenters. The recent EPA
rulemaking efforts that commenters
claim are at odds with EPA's SIP call are
completely consistent with the Agency's
action today. First, as explained in the
February 2013 proposal, the EPA has
not taken the position that sources must
be subject to SIP emission limitations
that are set at the same numerical level
at all times, or that are expressed as
numerical limitations at all times. As
the EPA stated, "[i]f justified, the state
can develop special emission


ls3 See, e.g., 1999 SSM Guidance, Attachment at
1 ("any provision that allows far an automatic
exemption for excess emissions is prohibited").
t69 The mercury and air toxics standazds (MATS)


rule for power plants regulates emissions from new
and existing coal- and oil-fired electric utility steam
generating units (EGUs) under 40 CFR part 63,
subpart UUUUU.


l~s The Area Source Boiler rule regulates
industrial, commercial and institutional boilers at
area sources under 40 CFR part 63, subpart JJJJJJ.


lc~ See MATS rule, requirements during staztup,
shutdown and malfunction, 77 FR 9304 at 9370
(Februazy i6, 2012).


7e~ See Area Source Boiler rule, notice of final
action on reconsideration, periods of startup and
shutdown, 78 FR 7487 at 7496 (February 1, 2013).


limitations or control measures that
apply during startup or shutdown if the
source cannot meet the otherwise
applicable emission limitation in the
SIP." 168 The EPA's 1999 SSM Guidance
articulated that SIP provisions may
include alternative emission limitations
applicable during startup and shutdown
as part of a continuously applicable
emission limitation when properly
developed and otherwise consistent
with CAA requirements. Moreover, the
EPA recommended specific criteria
relevant to the creation of such
alternative emission limitations. The
EPA reiterated that guidance in the
February 2013 proposal and is
providing a clarified version of the
guidance in this final action. This issue
is addressed in more detail in section
VII.B.2 of this document.
The EPA also disagrees with the


assertion that it is holding state SIP
provisions to a different standard than
its own NSPS and NESHAP regulations.
The EPA notes that SIP emission
limitations and NSPS and NESHAP
emission limitations are, of course,
designed for different purposes (e.g., to
meet the 1VAAQS versus to reduce
emissions of HAPs) and have to meet
some different statutory requirements
(e.g., to be RACM versus be standards
that are compliant with section 112).
However, the EPA understands the,
commenters' claim to be more
specifically that the Agency is applying
a different interpretation of the term
"emission limitation" and taking a
different approach to the treatment of
emissions during SSM events in its own
regulations, even in recent regulations
developed subsequent to the Sierra Club
decision. The EPA believes that this
argument reflects a misunderstanding of
both the February 2013 proposal and
what the Agency's own new regulations
contain.
The MATS rule and the Area Source


Boiler rule in fact illustrate how the
EPA is creating emission limitations
that apply continuously, with numerical
limitations or combinations of
numerical limitations and other specific
technological control requirements or
work practice requirements applicable
during startup and shutdown,
depending upon what is appropriate for
the source category and the pollutants at
issue. For example, in the MATS rule
the EPA has promulgated regulations
that impose emission limitations on
various subcategories of sources to
address HAP emissions. To do so, the
EPA developed emission limitations to
address the relevant pollutants using a


ice See February 2013 proposal, 78 FR 12459 at
12488 [Februazy 22, 2013).


combination of numerical emission
limitations and work practices. The
work practice requirements specifically
apply to sources during startup and
shutdown and are thus components of
the continuously applicable emission
limitations.l~s
Similarly, in the Area Source Boiler


rule 170 the EPA has imposed emission
limitations on affected sources for PM,
mercury and CO. The specific emission
limitations that apply vary depending
upon the subcategory of boiler. The
emission limitations include a
combination of numerical emission
limitations and work practice
requirements that together apply during
all modes of source operation. For some
subcategories, the standards that apply
during startup and shutdown differ from
the standards that apply during other
periods of operation. This illustrates
what the EPA considers the correct
approach to creating emission
limitations: (i) The emission limitation
contains no exemption for emissions
during SSM events; (ii) the component
of the emission limitation that applies
during startup and shutdown is clearly
stated and obviously is an emission
limitation that applies to the source; (iii)
the component of the emission
limitation that applies during startup
and shutdown meets the applicable
stringency level for this type of emission
limitation (in this case section 112); and
(iv) the emission limitation contains
requirements to make it legally and
practically enforceable. In short, the
Area Source Boiler rule established
emission limitations that apply
continuously, in accordance with the
requirements of the CAA, and consistent
with the court's decision in the Sierra
Club decision. States with SIP
provisions that are deficient because
they contain automatic or discretionary
exemptions for emissions during SSM
events may wish to consider the
Agency's own approach when they
develop SIP revisions in response to this
SIP call.
f. Comments that section 110(a)(2)(A)


authorizes states to have SIP provisions-
with exemptions for emissions during
SSM events because they are not
"emission limitations" and are not


~~9 The EPA took final action on a petition for
reconsideration concerning the MATS rule and the
Utility NSPS that made certain revisions related to
the emission limitations and work practices
applicable during startup and shutdown. Those
revisions did not, however, alter the basic structure
of the emission lunitations as numerical limitations,
or numerical limitations with work practice
components during startup and shutdown,
depending upon the source category and the
pollutants at issue. See 79 FR 68777 (November 19,
2014).
10 78 FR 7487 (February 1, 2013).







Federal Register /Vol. 80, No. 113 /Friday, June 12, 2015 /Rules and Regulations 33897


interpretations of prior versions of the
CAA as requiring all SIPs to include
continuously applicable emission
limitations and only requiring "other"
additional controls "as maybe
necessary" to satisfy the NAAQS.1's
Additionally, this result is contrary to
legislative history of the 1990 Clean Air
Act Amendments, which indicates that
in slightly revising this portion of
section 110(a)(z)(A), Congress intended
to merely "combine and streamline"
previously existing SIP requirements
into a single provision, not to vitiate
statutory requirements concerning
emission limitations.1~s
Finally, the EPA's interpretation of


the requirements of section 110(a)(2)
does not render the "other control"
language in the statute superfluous as
claimed by the commenters. In addition
to emission limitations, the EPA
interprets that section to allow other
"control measures, means or
techniques" as contemplated by the
statute. For example, the EPA's
regulations implementing SIP
requirements explicitly enumerate nine
separate types of measures that states
may include in SIPs.l~~ This list of nine
different forms of potential SIP
provisions to reduce emissions varies
broadly, from measures that "impose
emission charges or taxes or other
economic incentives or disincentives"
to "changes in schedules or methods of
operation of commercial or industrial
facilities" to "any transportation control
measure including those transportation
measures listed in section 1080." The
EPA made clear that this list is not all-
inclusive. In addition, the EPA has,
when appropriate, approved SIP
provisions that impose various forms of
emissions controls that are not, by
definition, emission limitations.17e


175 See, e.g., Kennecatt Copper Corp. v. Train, 526
F.2d 1149, 1153 (9th Cir. 1975). The current version
of section 110(a)(2)(A) is admittedly worded
differently than the 1970 version. However, for
purposes of these commenters the critical
distinction is not that Congress changed the
location of the word "necessazy" but rather that
Congress changed the subject that "necessary"
modifies—and thus the entire scope of
110(a)(2)(A)—from satisfying the NAAQS to
meetiag "applicable requirements" of the entire
cnn.


~~~ See, e.g., S. Rept. 101-228, at 20 (noting that
the structure of section 110(a)(2)(A) as it appears
today reflects congressional intent to "combine and
streamline" previously existing SIP requirements
into a single provision).
"' See 40 CFR 51.100(n).
1e See, e.g., 71 FR 7683 (February 14, 2006)


(approving as BALM the use of "conservation
management practices" to control fugitive dust
emissions from agricultural sources, including
techniques that limit emissions only during certain
activities or times): 68 FR 56181 (September 30,
2003) (approving as BALM an "episodic wood
burning curtailment" program that restricts the use


Thus, the commenters are in error in
their belief that the EPA's reading of the
statute to require that SIPS contain
emission limitations that apply
continuously ignores the other Forms of
potential measures that section
110(a)(2)(A) authorizes.
Section 110(a)(2) requires SIPS to


include enforceable emission
limitations and other controls "as
necessary or appropriate to meet the
applicable requirements" of the CAA.
Regardless of whether commenters'
semantic labeling arguments are valid in
the abstract, they are not correct with
respect to the fundamental CAA
requirements for SIPS relating to
continuous emission limitations. The
automatic or discretionary exemptions
for emissions during SSM events in the
SIP provisions at issue in this SIP call
authorize exemptions from statutorily
required emission limitations. To the
extent that such a SIP provision would
functionally or legally exempt sources
from regulation during SSM events, the
SIP provision fails to be a continuously
applicable enforceable emission
limitation as required by the CAA. The
fact that a SIP may also contain "other
control[s]" as advocated by the
commenters does not negate the
statutory requirement that emission
limitations must apply continuously.
g. Comments that the definition of


"emission limitation" in section 302(k)
does not require that all forms of
emission limitations must apply
continuously.
Comment: Section 110(a)(2)(A)


requires that SIPS must contain
emission limitations, and section 302(k)
defines the term "emission limitation"
to mean a limit on emissions from a
source that applies continuously. A
number of commenters disagreed that
section 302(k) requires that all
"emission limitations" have to be
"continuous." The commenters argued
that section 302(k) establishes two
distinct categories of emission
limitations: (1) Requirements that
"limit[ ]the quantity, rate, or
concentration of emissions of air
pollutants on a continuous basis,
including any requirement relating to
the operation or maintenance of a
source to assure continuous emission
reduction," and (2) requirements
constituting a "design, equipment, work
practice or operational standard
promulgated under this chapter." These
commenters claimed that only the first
purported category is emission
limitations that must be continuous and
that the second purported category is


ofwood-burning staves based on predicted
particulate matter concentrations).


emission limitations that do not need to
apply continuously. Accordingly, these
commenters asserted that SIP provisions
that are rendered noncontinuous by
inclusion of exemptions for emissions
during SSM events are still legally valid
"emission limitations" because they fall
within the second category. Other
commenters separately contended that
under section 302(k), SIP provisions
imposing requirements "relating to the
operation or maintenance of sources" do
not need to be continuous, unlike those
imposing requirements that limit "the
quantity, rate, or concentration of
emissions or air pollutants."
Response: The EPA disagrees with the


commenters' view that section 302(k)


establishes two discrete categories of
emission limitations, only one of which
must reduce continuous emissions on a
continuous basis. The EPA
acknowledges that the text of section
302(k) is ambiguous with respect to this
point, but the Agency does not agree
with the commenters' interpretation of
the statute. The statutory text of section
302(k) begins with acatch-all definition
of the term "emission limitation" as "a
requirement established by the State or
the Administrator which limits the
quantity, rate, or concentration of
emissions of air pollutants on a
continuous basis . " 179 The EPA
believes that the rest of the first
sentence in section 302(k), beginning
with the word "including," is best read
as a list of examples of types of
measures that satisfy this general
definition. In other words, the
remainder of the sentence provide
examples of types of SIP provisions that
could be used to limit emissions on a
continuous basis, including any design
standard, equipment standard, work
practice standard or operational
standard promulgated under the CAA,
as well as "any requirement relating to
the operation or maintenance of a
source to assure continuous emission
reduction." However, each of these
forms of emission limitation would be
required to apply at all times, or be
required to apply in combination at all
times, in order to meet the fundamental
requirement that the emission limitation
serves to limit emissions from the
affected sources continuously. Thus, the
EPA interprets the term "emission
limitation" to permit emission
limitations that are composed of a
combination of numerical limitations,
technological control requirements and/
or work practice requirements, so long
as they are components of an emission
limitation that applies continuously.
This interpretation accords with


773CAA section 302[k).
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emissions during SSM events in
violation of statutory requirements.lso
Commenters also cited Essex


Chemical Corp. for the proposition that
SSM exemptions are necessary to ensure
that standards are reasonable. This court
decision, however, also did not hold
that emission limitations must provide
exemptions or affirmative defenses for
excess emissions during SSM events. To
the contrary, the petitioners' complaint
in Essex Chemical Corp. was that EPA
had "fail[ed] to provide that lesser
standards, or no standards at all, should
apply when the stationary source is
experiencing startup, shutdown, or
mechanical malfunctions through no
fault of the manufacturer." lsl It was
these variant provisions that, in the
court's opinion, "appear[ed] necessary"
to ensure that the standards before it
were reasonable.192 Again, the EPA
believes that emission limitations in SIP
provisions may include alternative
emission limitations that can provide
those "lesser standards" that apply
during startup and shutdown events
consistent with the courts opinion but
also ensure that emissions are
continuously limited as required by the
1977 CAA Amendments defining
"emission limitation."
As a legal matter, the court in Essex


Chemical was reviewing a specific
"never to be exceeded" standard for
new and modified sources and
addressed only whether the EPA's
failure to provide some form of
flexibility during SSM events was
supported by the record; 193 the court
was not interpreting whether the CAA
inherently required such exemptions
(rather than alternative limits)
regardless of future developments in
technology. Accordingly, the D.C.
Circuit ultimately remanded the
challenged standards to the EPA for
reconsideration, not because SSM
exemptions are mandatory but rather
because of comments made by the EPA
Acting Administrator and deficiencies
identified in the administrative record
with respect to "never to be exceeded"
limits for those specific standards. In
short, the Essex Chemical court did not
hold that the CAA "requires" emission
limitations to include exemptions for
emissions during SSM events as
suggested by commenters.
Furthermore, the EPA notes that the


most salient legal holding of Essex
Chemical with respect to achievability


~~a Id. (citing International Harvester, 478 F.2d
615, 641 (D.C. Cir. 1973)).


1°~ Essex Chem. Corp v. Ruckelshaus, 486 F.2d at
433 (emphasis added).


1°2 See id.
1°a Id. ("the record does not support the ̀ never to


be exceeded' standard currenfly in force").


is not what the court said about the
circumstances peculiar to the EPA's
development of those specific standards
but rather is the court's holding that
standards of performance can be
"achievable" even if there is no facility
"currently in operation which can at all
times and under all circumstances meet
the standards . " 194 Thus, the
decision supports the EPA's conclusion
that the CAA requires appropriately
drawn emission limitations that apply
on a continuous basis. As explained in
section IV of this document, SIP
provisions also cannot include the
affirmative defenses advocated by
commenters, because those are
inconsistent with CAA provisions
concerning the jurisdiction of the
courts.


i. Comments that the EPA is requiring
that all SIP emission limitations must be
"numerical" at all times and set at the
same numerical level at all times.
Comment: Many commenters on the


February 2013 proposal evidently
believed that the EPA was proposing an
interpretation of the term "emission
limitation" under section 302(k) that
would requires all SIP provisions to
impose numerical emission limits, and
that such limits must be set at the same
numerical level at all times. These
commenters argued that numerical
emission limitations are not required by
the text of section 302(k). For example,
commenters pointed to section 302(k)'s
use of "work practice or operational
standard[s]" as evidence that an
emission limitation may be composed of
more than merely numerical criteria.
These commenters also reiterated their
view that section 302(k) allows for or
requires alternative limits during
periods of SSM, including non-
numerical alternative limits such as
work practice or operational standards.
Response: At the outset, the EPA


notes that it did not intend to imply that
all emission limitations in SIP
provisions must be expressed
numerically, or that they must be set at
the same numerical level for all modes
of source operation. To the contrary, the
EPA intended to indicate that states may
elect to create emission limitations that
include alternative emission limitations
that apply during certain modes of
source operation, such as startup and
shutdown. This was the reason for
inclusion of the recommended criteria
far states to develop appropriate
alternative emission limitations
applicable during startup and shutdown
in section VILA of the February 2013
proposal. The EPA has provided similar


1~" Essex Chem. Corp v. Rucke/shaus, 486 F.2d
427, 433 (D.C. Cir. 1973).


recommended criteria in this final
action (see section VII.B.2 of this
document). The EPA agrees that neither
section 110(a)(2)(A) nor section 302(k)


inherently requires that SIP emission
limitations must be expressed
numerically. Furthermore, section
302(k) does not itself require imposition
of numerical limitations or foreclose the
use of higher numerical levels, specific
technological controls or work practices
during certain modes of operation.
Although some CAA programs may


require or impose a presumption that
emission limitations be expressed
numerically, the text of section
110(a)(2)(A) and section 3o2(k) does not
expressly state a preference for emission
limitations that are in all cases
numerical in form.195 Rather, as many
commenters pointed out, the critical
aspect of an emission limitation in
general is that it be a "requirement
. .which limits the quantity, rate, or
concentration of emissions of air
pollutants on a continuous basis


> > ass Accordingly, although other
regulatory requirements may also apply,
a non-numerical design standard,
equipment standard, work practice
standard or operational standard could
theoretically meet the definition of
"emission limitation" for purposes of
section 302(k) if it continuously limited
the quantity, rate or concentration of air
pollutants.197 By contrast, if a non-
numerical requirement does not itself
(or in combination with other
components of the emission limitation)
limit the quantity, rate or concentration
of air pollutants on a continuous basis,
then the non-numerical standard (or
overarching requirement) does not meet
the statutory definition of an emission
limitation under section 302(kj.
Finally, the EPA does not believe that


section 110(a)(2)(A) or section 302(k)


mandates that an emission limitation be
composed of a single, uniformly
applicable numerical emission
limitation. As the EPA stated in the
February 2013 proposal, "[i]f sources in
fact cannot meet the otherwise
applicable emission limitations during
planned events such as startup and
shutdown, then an air agency can
develop specific alternative


1~5 Numerical requirements or preferences for
some emission lunitations flow from substantive
requirements of specific CAA programs, which aze
incorporated into section 130(a)(2)(A) by the
requirement that SIPS "include enforceable
emission limitations ... as may be necessary or
appropriate to meet the applicable requirements oP'
the CAA. CAA section 110(aJ(2)(A).


~~~See, e.g., id., section 112(h)(4).
1~~ For example, emission limitations must meet


the requirements of various substantive provisions
of the CAA and must be legally and practically
enforceable.
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k. Comments that an emission
limitation can be "continuous" even if
it includes periods of exemptions from
the emission limitation.
Comment: Commenters asserted that a


requirement limiting emissions can be
"continuous" even if a SIP provision
includes periods of exemption from that
limit. For example, some commenters
contended that SSM exemptions only
excuse compliance with emission
limitations fora "short duration," or
"brief 'period of time, and that these
purportedly ephemeral interruptions
should not be viewed as rendering the
requirement noncontinuous. Other
commenters contended that the EPA
misinterpreted portions of the D.C.
Circuit's opinion in Sierra Club v.
Johnson,205 interpreting section 302(k).
Specifically, this group of commenters
claimed that because the holding of that
case was based on a combined reading
of sections 112 and 302(k), the courts
interpretation of the word "continuous"
in section 3o2(k) does not extend
outside the context of section 112. This
included one commenter who
suggested, in aone-sentence footnote,
that "[i]n the cooperative-federalism
context"—presumably of section 110—
"the standard of flexibility that Congress
gave the States with respect to selecting
the elements of their SIPS is not
necessarily the same standard Congress
set to govern EPA's responsibility to
establish the NAAQS or section 112
standards." Still other commenters
further argued that the EPA
mischaracterized legislative history
discussing "continuous" in section
302(k). According to these commenters,
the context of legislative history on
section 302(k) indicates that Congress
did not intend for the word
"continuous" to be given its plain
meaning but rather intended to use
"continuous" in relation only to specific
types of intermittent controls.
Response: The EPA disagrees with


these commenters. First, commenters'
interpretation would contravene the
plain meaning of "continuous." Section
302(k) defines "emission limitation" as
a requirement that "limits the quantity,
rate, or concentration of emissions of air
pollutants on a continuous
basis. ." 20~ Although the word
"continuous" is not separately defined
in the Act, its plain and unambiguous
meaning is "uninterrupted." 207
Accordingly, to the extent that a SIP
provision provides for any period of


zos 551 F.3d 1019 (D.C. Cir. 2008)
zosCp,A section 302(k).


207 See We6ster's Third New International
Dictionary 493-94 (Phillip Babcock Gove ed.,
Merriam-Webster 1993) (defining "continuous").


time when a source is not subject to any
requirement that limits emissions, the
requirements limiting the source's
emissions by definition cannot do so
"on a continuous basis." Such a source
would not be subject to an "emission
limitation," as that term is defined
under section 302(k). The same
principle applies even for "brief'
exemptions from limits an emissions,
because such exemptions nevertheless
render the emission limitation
noncontinuous.
Second, the EPA disagrees with


commenters' interpretation of the D.C.
Circuits opinion in Sierra Club. While
the court's ultimate decision was based
on "sections 112 and 302(k) . .read
together," zO8 the courts analysis of
what makes a standard "continuous"
was based on section 302(k) alone.209
Although the precise components of an
emission limitation or standard may
expand depending on which other
provisions of the CAA are applicable,
the bedrock definition for what it means
to be an "emission limitation" under
section 302(k) does not. Congress
appeared to share the EPA's view that
section 302(k) provides a bedrock
definition of "emission limitation"
applicable "to all emission limitations
under the act, not just to limitations
under sections 110, 111, or 112 of the
act." 21D Accordingly, the D.C. Circuits
interpretation of section 302(k) applies
equally in the context of SIP provisions
developed by states as in the conte~ of
MACT standards developed by the, EPA,
even if additional requirements maybe
different.zll
Finally, the EPA rejects commenters'


contention that section 302(k)'s
legislative history indicates that use of
the word "continuous" in the definition
of "emission limitation" was merely
intended to prevent the use of


zoo Sierra Club, 551 F.3d at 1027
zoe See id. (quoting H.R. Rep. 95-294, at 92


(1977), as reprinted in 1977 U.S.C.C.A.N. 1077,
1170); see also Kamp v. Hernandez, 752 F.2d at
1453-54 (quoting the same and coming to the same
conclusion).
zl°See H.R. 95-294, at 92 (1977); see also section


302 (stating that the definitions appearing therein
apply "[w]hen used in this chapter").


21 The fact that CAA section 110 incorporates
principles of cooperative federalism does not
inevitably mean that the definition of "emission
lunitation" under section 302(k) changes depending
on whether it is applied in the context of section
110 versus section 112. Accordingly, in the context
of judicial interpretation of a statute, the U.S.
Supreme Court has held that judges cannot "give
the same statutory text different meanings in
different cases." Clark v. Martinez, 543 U.S. 371,
386 (2005). The EPA believes that the text and
legislative history of section 302(k) evince
congressional intent to consistently apply the
definition of "emission limitation" under section
302(k) rather than to develop an inconsistent
interpretation peculiar to section 110.


intermittent controls ar, even more
narrowly, only dispersion techniques.
While legislative history of the 1977
Amendments discusses at length the
concerns associated with these types of
controls, section 302(k) was not
intended to merely prevent the narrow
problem of intermittent controls. To the
contrary, the House Report states that
under section 302(k)'s definition of
emission limitation, "intermittent or
supplemental controls or other
temporary, periodic, or limited systems
of control would not be permitted as a
final means of compliance." zlz


In explaining congressional intent
behind adopting a statutory definition of
"emission limitation," the House Report
articulated a rationale broader than
would apply if Congress had merely
intended to prohibit the tall stacks and
dispersion techniques that commenters
claim were targeted: "Each source's
prescribed emission limitation is the
fundamental tool for assuring that
ambient standards are attained and
maintained. Without an enforceable
emission limitation which will be
complied with at all times, there can be
no assurance that ambient standards
will be attained and maintained." z13 By
contrast, Congress criticized limitations
structured in ways that could not
"provide assurances that the emission
limitation will be met at all times," or
that would sometimes allow the
"emission limitation [to] be exceeded,
perhaps by a wide margin . ," z14
Such flaws "would defeat the remedy
provision provided by section 304 of the
act which allows citizens to assure
compliance with emission limitations
and other requirements of the act." zls
Exemptions for emissions during SSM
events have the same effects.zls


In adopting section 302(k)'s definition
of "emission limitation," Congress did
not merely intend to prohibit the use of
intermittent controls as final
compliance strategies—much less
intermittent controls as narrowly
defined by commenters to mean only
dispersion techniques and certain "tall
stacks." Rather, Congress intended to
eliminate the fundamental problems


z1zH.R. 95-294, at 92 (emphasis added).


21~1d. (emphasis added). The Senate Report
expressed a similaz sentiment. See S. Rep. No. 95-
127, at 94-95 (1977) (explaining that the definition
of "emission limitation" was intended "to clarify
the coaunittee's view that the only acceptable basic
strategy [for emission limitations in SIPS] is one
based on continuous emission control").


214 See H.R. 95-294, at 92.
zis See id.
zl~See, e.g., NRDCv. EPA, 749 F.3d 1055, 1064


(D.C. Cir. 2014) (holding that an affirmative defense
for excess emissions during malfunctions
contradicts the requirement that an emission
limitation be "continuous").
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fully consistent with the principles of
cooperative federalism codified in the
CAA. As courts have concluded,
although Congress provided states with
"considerable latitude in fashioning
SIPS, the CAA ̀nonetheless subjects the
States to strict minimum compliance
requirements' and gives EPA the
authority to determine a state's
compliance with the requirements." zzz
This interpretation is also consistent
with congressional intent that the EPA
exercise supervisory responsibility to
ensure that, inter olio, SIPS satisfy the
broad requirements that section
110(a)(2) mandates that SIPS "shall"
satisfy.zz3 Where the EPA determines
that a SIP provision does not satisfy
legal requirements, the EPA is not
substituting its judgment for that of the
state but rather is determining whether
the state's judgment falls within the
wide boundaries of the CAA.
m. Comments that a "general duty"


provision—or comparable generic
provisions that require sources to
"exercise good engineering judgment,"
to "minimize emissions" or to "not
cause a violation of the NAAQS"—
inoculate or make up for exemptions in
specific emission limitations that apply
to the source.
Comment: Numerous commenters


argued that even if some of the SIP
provisions with SSM exemptions
identified in this SIP call are not
themselves emission limitations, they
are nevertheless components of valid
emission limitations. According to these
commenters, some SIPS contain separate
"general duty" provisions that are not
affected by SSM exemptions and thus
have the effect of limiting emissions
from sources during SSM events that are
explicitly exempted from the emission
limitations in the SIP. These general-
dutyprovisions vary, but most of them:
(1) Instruct sources to "minimize
emissions" consistent with good air
pollution control practices, (2) prohibit
sources from emitting pollutants that
cause a violation of the NAAQS, or (3)
prohibit source operators from
"improperly operating or maintaining"
their facilities.
Commenters contended that these


general-duty provisions are
requirements that—either alone or in


z2zMichigan v. EPA, 213 F.3d 663, 687 (D.C. Cir.
2000) (quoting Union Elec. Co. v. EPA, 427 U.S.
246, 256-57 (1976)).
zz3 With respect to section 110(a)(2)(A), this


means that a SIP must at least contain legitimate,
enforceable emission limitations to the extent they
aze necessary or appropriate "to meet the applicable
requirements" of the Act. Likewise, SIPS cannot
have enforcement discretion provisions or
affirmative defense provisions that contravene the
fundamental requirements concerning the
enforcement of SIP provisions.


combination with other requirements—
have the effect of limiting emissions on
a continuous basis. In other words, the
commenter asserted that these general-
duty provisions impose limits on
emissions during SSM events, when the
otherwise applicable controls no longer
apply. According to these commenters,
SSM exemptions that excuse
noncompliance with typical controls do
not interrupt the continuous application
of an "emission limitation," because
these general-duty provisions elsewhere
in the SIP or in a separate permit are
part of the emission limitation and
apply even during SSM events.
Some commenters further argued that


some SSM exemptions themselves
demonstrate that sources remain subject
to general-duty provisions during SSM
events. These SSM exemptions require
sources seeking to qualify for the
exemption to demonstrate that, inter
olio, they were at the time complying
with certain general duties.
Accordingly, these commenters
contended that the SSM exemption
itself demonstrates that sources remain
subject to requirements that limit their
emissions during SSM events, even
when the source is excused from
complying with other components of
the overarching emission limitation.
Finally, as evidence that these


general-duty clauses must be
permissible under the CAA, some
commenters pointed to similar federal
requirements established by the EPA
under the NSPS and NESHAP
programs.zz4 These commenters argued
that the D.C. Circuit's decision in Sierra
Club v. Johnson zzs was limited to
circumstances unique to section 112


and does not support a per se
prohibition on general-duty clauses
operating as "emission limitations."
Response: The EPA disagrees with


these comments. As described
elsewhere in this response to comments,
all "emission limitations" must limit
emissions of air pollutants on a
continuous basis.2z6 The specific
requirements of a SIP emission
limitation must be discernible on the
face of the provision, must meet the
applicable substantive and stringency
requirements of the CAA and must be
legally and practically enforceable. The
general-duty clauses identified by these
commenters are not part of the putative
emission limitations contained in these
SIP provisions. To the contrary, these
general-duty clauses are often located in
different parts of the SIP and are often
not cross-referenced or otherwise


zz4 See, e.g., 40 CFR 63.6(e)(3).
zzs 551 F.3d 1019, 1027-28 (D.C. Cir. 20D8).
zz°CAA section 302(k).


identified as part of the putative
continuously applicable emission
limitation.
Furthermore, the fact that a SIP


provision includes prerequisites to
qualifying for an SSM exemption does
not mean those prerequisites are
themselves an "alternative emission
limitation" applicable during SSM
events. The text and context of the SIP
provisions at issue in this SIP call action
make clear that the conditions under
which sources qualify for an SSM
exemption are not themselves
components of an overarching emission
limitation—i.e., a requirement that
limits emissions of air pollutants from
the affected source on a continuous
basis. Rather, these provisions merely
identify the circumstances when
sources are exempt from emission
limitations.
Reviewing an example of the SIP


provisions cited by commenters is
illustrative of this point. For example,
several commenters pointed to
provisions in Alabama's SIP that excuse
a source from complying with an
otherwise applicable emission
limitation only when the permittee
"took all reasonable steps to minimize
emissions" and the "permitted facility
was at the time being properly
operated." According to commenters,
the general duties in this provision—to
take reasonable steps to minimize
emissions, and to properly operate the
facility—ensure that even during SSM
events, the permittee remains subject to
requirements limiting emissions.
However, a review of the provisions


themselves in context—not selectively
quoted—reveals that these general-duty
provisions were included in the SIP not
as components of an emission limitation
but rather as components of an
exception to that emission limitation. In
order to qualify, the SIP requires the
permittee to have taken "all reasonable
steps to minimize levels of emissions
that exceeded the emission
standard" 227—an acknowledgement
that the emissions to be "minimize[d]"
are those that "exceed[]" (i.e., go
beyond) the required limits of "the
emission standard." In case there were
any doubt that the general-duty
provisions identified are elements of an
exemption from an emission limitation,
rather than components of the emission
limitation itself, the provisions apply
during what the Alabama SIP calls
"[e]xceedances of emission
]imitations" zze and are found within a


zz~ Ala. Admin. Code Rule 335-3-14—
.03(h)(2)(ii)(III) (emphasis added).
zzBld. at 335-3-14—.03(h)(2)(ii) (emphasis added).
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defense might also be an appropriate
tool for addressing excess emissions in
a SIP provision. However, in response to
recent court decisions, and as discussed
in detail in section IV of this document,
the EPA no longer interprets the CAA to
permit affirmative defense provisions in
SIPS.
Although the EPA did not expressly


rely on the definition of "emission
limitation" in section 302(k) as the basis
for its SSM Policy in each of these
guidance documents, it did rely on the
purpose of the NAAQS program and the
underlying statutory provisions
(including section 110) governing that
program. In the 1999 SSM Guidance,
however, the EPA indicated that the
definition of emission limitation in
section 302(k) was part of the basis for
its position concerning SIP
provisions.z34 After the EPA issued the
1999 SSM Guidance, the D.C. Circuit
issued a decision holding that the
definition of emission limitation in
section 302(k) does not allow for
periods when sources are not subject to
emissions standards.z35 While the
court's decision concerned the section
112 program addressing hazardous air
pollutants, the EPA believes that the
court's ruling concerning section 302(k)
applies equally in the context of SIP
provisions because the definition of
emission limitation also applies to SIP
requirements. That court's decision is
consistent with and provides support
for the EPA's longstanding position in
the SSM Policy that exemptions from
compliance with SIP emission
limitations are not appropriate under
the CAA.
Commenters claimed that by


interpreting the CAA to prohibit
exemptions for emissions during SSM
events the EPA is revoking
"enforcement discretion" exercised by
the state. This is not true. As part of
state programs governing enforcement,
states can include regulatory provisions
or may adopt policies setting forth
criteria for how they plan to exercise
their own enforcement authority. Under
section 110(a)(2), states must have
adequate authority to enforce provisions
adopted into the SIP, but states can
establish criteria for how they plan to
exercise that authority. Such
enforcement discretion provisions
cannot, however, impinge upon the
enforcement authority of the EPA or of
others pursuant to the citizen suit
provision of the CAA. The EPA notes


,~`~ z39 See 1999 SSM Guidance at 2, footnote 1. The
EPA included section 302(k) among the statutory
provisions that formed the basis for its
interpretations of the CAA in that document.
las Sierra Club, 551 F.3d 1019 (D.C. Cir. 2008).


that the requirement for adequate
enforcement authority to enforce CAA
requirements is likewise a bar to
automatic exemptions from compliance
during SSM events.
Commenters confused the EPA's


evolution in describing the basis for its
longstanding SSM Policy as a change in
the SSM Policy itself. The EPA's
interpretation of the CAA in the SSM
Policy has not changed with respect to
exemptions for emissions during SSM
events. The EPA's discussion of the
basis for its longstanding interpretation
has evolved and become more robust
over time as the EPA has responded to
comments in rulemakings and in
response to court decisions. In support
of its interpretation of the CAA that
exemptions for periods of SSM are not
acceptable in SIPS, the EPA has long
relied on its view that NAAQS are
health-based standards and that
exemptions undermine the ability of
SIPS to attain and maintain the NAAQS,
to protect PSD increments, to improve
visibility and to meet other CAA
requirements. By contrast, the EPA
historically took the position that SSM
exemptions were acceptable for certain
technology-based standards, such as
NSPS and NESHAP standards, and
argued that position in the Sierra Club
case cited by commenters. However, in
that case, the court explicitly ruled
against the EPA's interpretation, holding
that exemptions for emissions during
SSM events are precluded by the
definition of "emission limitation" in
CAA section 302(k). The Sierra Club
courts rationale thus provided
additional support for the EPA's
longstanding position with respect to
SSM exemptions in SIP provisions, and
in more recent actions the EPA has
relied on the reasoning from the court's
decision as further support for its
current SSM Policy. Thus, even if the
EPA were proceeding under a "change
of policy" here as the commenters
claimed, the EPA has adequately
explained the basis for its current SSM
Policy, including the basis for any
actual "change" in that guidance (e.g.,
the actual change in the SSM Policy
with respect to affirmative defense
provisions in SIPs). Courts have upheld
an agency's authority to revise its
interpretation of a statute, so long as
that change of interpretation is
explained.z36


o. Comments that the EPA's proposed
action on the petition is based on a
"changed interpretation" of the
definition of "emission limitation."


zac The EPA emphasized this important paint in
the SNPR. See 79 FR 55919 at 55931.


Comment: Commenters claimed that
the EPA's action on the Petition is based
on a changed interpretation of the term
"emission limitation" and that the
Agency cannot apply that changed
interpretation "retroactively." One
commenter cited several cases for the
proposition that retroactivity is
disfavored and that the EPA is applying
this new interpretation retroactively to
existing SIP provisions. The commenter
claimed that the EPA approved the
existing SIP provisions with full
knowledge of what those provisions
were and "consistent with the
provisions EPA itself adopted and
courts required." The commenter
characterized the SIP provisions for
which the EPA is issuing a SIP call as
"enforcement discretion" provisions
and "affirmative defense" provisions for
startup and shutdown. The commenter
contended that the EPA does not have
authority to issue a SIP call on the
premise that the CAA is less flexible
than the Agency previously thought.
The commenter concluded that "[t]he
factors of repose, reasonable reliance,
and settled expectations favor not
imposing EPA's new interpretations."
Response: The EPA disagrees that this


SIP call action has "retroactive" effect.
As recognized by the commenter, this
SIP call action does not automatically
change the terms of the existing SIP or
of any existing SIP provision, nor does
it mean that affected sources could be
held liable in an enforcement case for
past emissions that occurred when the
deficient SIP provisions still applied.
Rather, the EPA is exercising its clear
statutory authority to call for the
affected states to revise specific
deficient SIP provisions so that the SIP
provisions will comply with the
requirements of the CAA prospectively
and so that affected sources will be
required to comply with the revised SIP
provisions prospectively.
To the event that a SIP provision


complied with previous EPA
interpretations of the CAA that the
Agency has since determined are
flawed, or to the extent that the EPA
erroneously approved a SIP provision
that was inconsistent with the terms of
the CAA, the EPA disagrees that it is
precluded from requiring the state to
modify its SIP now so that it is
consistent with the Act. In fact, that is
precisely the type of situation that the
SIP call provision of the CAA is
designed to address. Specifically,
section 110(k)(5) begins, "[w]henever"
the EPA determines that an applicable
implementation plan is inadequate to
attain or maintain the NAAQS, to
mitigate adequately interstate pollutant
transport, or "to otherwise comply with
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CAA requirements. If a state determines
that it is reasonable to require a source
to meet a specific emission limitation on
a continuous basis and also decides to
rely on its own enforcement discretion
to determine whether a violation of that
emission limit should be subject to
enforcement, then the EPA believes that
to do so is within the discretion of the
state.
q. Comments that the EPA's action on


the Petition is inconsistent with the
Credible Evidence Rule.
Comment: A number of commenters


raised concerns based upon how the
EPA's statements in the February 2013
proposal relate to the Credible Evidence
Rule issued in 1997.241 For example,
one commenter argued that throughout
the February 2013 proposal, when the
EPA stated that excess emissions during
SSM events should be treated as
"violations" of the applicable SIP
emission limitations, the Agency was
contradicting the Credible Evidence
Rule and other provisions of law. The
commenter emphasized that the
determination of whether excess
emissions during an SSM event are in
fact a "violation" of the applicable SIP
provisions must be made using the
appropriate reference test method. In
addition, the commenter asserted that
whether any other form of information
may be used as "credible evidence" of
a violation must be evaluated by the
trier of fact in a specific enforcement
action. Another commenter raised a
different argument based on the
Credible Evidence Rule, claiming that
the EPA's statements in the preamble to
that rulemaking contradict the EPA's
statements in the February 2013
proposal and support the need for
exemptions for emissions during SSM
events. The implication of the
commenter is that any such EPA
statements in connection with the
Credible Evidence Rule would negate
the Agency's interpretation of the
statutory requirements for SIP
provisions as interpreted in the SSM
Policy since at least 1982, the decision
of the court in the Sierra Club case or
any other actions such as the recent
issuance of EPA regulations with no
such SSM exemptions.
Response: The EPA agrees, in part,


with the commenters who expressed
concern that the Agency's statements in
the February 2013 proposal could be
misconstrued as a definitive
determination that the excess emissions
during any and all SSM events are
automatically a violation of the
applicable emission limitation, without


z41 See "Credible Evidence Revisions; Final rule,"
62 FR 8314 (February 24, 1997).


factual proof of that violation, and
without the existence and scope of that
violation being decided by the
appropriate trier of fact. The EPA agrees
that the alleged violation of the
applicable SIP emission limitation, if
not conceded by the source, must be
established by the party bearing the
burden of proof in a legal proceeding.
The degree to which evidence of an
alleged violation may derive from a
specific reference method or any other
credible evidence must be determined
based upon the facts and circumstances
of the exceedance of the emission
limitations at issue.242 This is a basic
principle of enforcement actions under
the CAA, but the EPA wishes to make
this point clearly in this final action to
avoid any unintended confusion
between the legal standard creating the
enforceable obligation and the
evidentiary standard for proving a
violation of that obligation.
The EPA's general statements in the


February 2013 proposal, the SNPR and
this final action about treatment of SSM
emissions as a violation pertain to
another basic principle, i.e., that SIP
provisions cannot treat emissions
during SSM events as exempt, because
this is inconsistent with CAA
requirements. Thus, when the EPA
explains that these emissions must be
treated as "violations" in SIP
provisions, this is meant in the sense
that states with SSM exemptions need
to remove them, replace them with
alternative emission limitations that
apply during startup and shutdown or
eliminate them by revising the emission
limitation as a whole. Once
impermissible SSM exemptions are
removed from the SIP, then any excess
emissions during such events maybe
the subject of an enforcement action, in
which the parties may use any
appropriate evidence to prove or
disprove the existence and scope of the
alleged violation and the appropriate
remedy for an established violation. To
be clear, the fact that these emissions
are currently exempt through
inappropriate SIP provisions is a
deficiency that the EPA is addressing in
this action. Thus, the EPA disagrees
with the commenters' suggestion that
these emissions are never to be treated
as violations simply because a deficient
SIP provision currently includes an


z4z For example, the degree to which data from
continuous opacity monitoring systems (COMB) is
evidence of violations of SIP opacity or PM mass
emission lunitations is a factual question that must
be resolved on the facts and circumstances in the
context of an enforcement action. See, e.g., Sierra
Club v. Pub. Ser v. Co. of Colorado, Inc., 894
F.Supp. 1455 (D. Cola. 1995) (allowing use of
COMB data to prove opacity limit violations).


SSM exemption. Once the SIP
provisions are corrected, the excess
emissions maybe addressed through the
legal structure for establishing an
enforceable violation, which then may
be proven using appropriate evidence,
including test method evidence or other
credible evidence. This means that
excess emissions that occur during an
SSM event will be treated for
enforcement purposes in exactly the
same manner as excess emissions that
occur outside of SSM events. The EPA
acknowledges that the limitation that
applies during a startup or shutdown
event might ultimately be different
(whether higher or lower) than the
limitation that applies at other times, if
the state elects to replace the SSM
exemption with an appropriate
alternative emission limitation in
response to this SIP call action.
The EPA also disagrees with


commenters who claimed that
statements by the Agency in the
Credible Evidence Rule final rule
preamble support the inclusion of
exemptions for SSM events in SIP
provisions. Tne commenter is correct
that at that time, the EPA held the view
that emission limitations in its own
NSPS could be considered
"continuous," notwithstanding the fact
that they contained "specifically
excused periods of noncompliance"
(i.e., exemptions from emission
limitations during SSM events).z43
Similarly, at that time the EPA relied on
a number of reported court decisions
discussed in the preamble for the
Credible Evidence Rule for determining
at that time that NSPS could contain
such exemptions in order to make the
emission limitations "reasonable."
However, after the court's decision in
the Sierra Club case interpreting the
definition of emission limitation in
section 302(k), these EPA statements in
the preamble for the Credible Evidence
Rule are no longer correct and thus do
not apply to the EPA's action in this
document.
First, the EPA notes that these prior


statements related to the Credible
Evidence Rule specifically addressed
not SIP provisions but rather the
provisions of the Agency's own
technologically based NSPS. The
statements in the document make no
reference to SIP provisions, which is
unsurprising given that EPA's SSM
Policy at the time indicated that no such
SSM exemptions are appropriate in SIP
provisions. Second, the EPA's
justification for exemptions from
emission limitations during SSM events
in NSPS was made prior to the 2008


Z93I(I.. 62 FR 8314, 8323-24.
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emissions from a source. Even in those
instances where a precise correlation is
not available, however, the use of
opacity as a means to assure the
reduction of PM emissions and to
monitor source compliance remains a
valid approach to regulation of PM from
sources. In any event, the absence of a
precise correlation between opacity and
PM does not justify the complete
exemptions from SIP opacity limitations
during SSM events that the commenters
advocate and instead suggests that it
maybe appropriate to replace such
exemptions with valid and enforceable
alternative numerical limitations or
other control requirements as a
component of the SIP opacity emission
limitation that applies during startup
and shutdown. Opacity emission
limitations in SIPS must meet the
statutory requirements for emission
limitations.


Fourth, the EPA agrees with
commenters that for some sources some
PM controls cannot operate, or operate
at full effectiveness and ideal efficiency,
during startup and shutdown.
Accordingly, as the commenters
implicitly recognized, the resulting
increases in PM emissions can result in
elevated opacity and thus exceedances
of the applicable SIP opacity emission
limitations. In those situations where it
is true that no additional emissions
controls are available or would function
more effectively to reduce PM
emissions, and hence to reduce opacity,
it maybe appropriate for states to
consider imposing an alternative
opacity emission limitation applicable
during startup and shutdown. As
discussed in section VII.B.2 of this
document, the EPA provides
recommendations to states concerning
how to develop such alternative
emission limitations. To the extent that
sources believe that a SIP provision
with a higher opacity level for startup
and shutdown maybe justified, they
may seek these alternative limitations
from the state and they can presumably
advocate for opacity standards that are
tailored to reflect the correlation
between PM mass and opacity at a
specific source. Significantly, however,
even if it is appropriate to impose a
somewhat higher opacity limitation for
some sources during specifically
defined modes of operation such as
startup and shutdown, that does not
justify the total exemptions from SIP
opacity emission limitations during
SSM events that the commenters
advocated. To provide total exemptions
from SIP opacity emission limitations
during SSM events does not provide any
incentive for sources to be better


designed, operated, maintained and
controlled to reduce emissions, nor does
it comply with the most basic
requirement that SIP emission
limitations be continuous in accordance
with section 302(k). As explained in
section X.B of this document, the SIP
revisions in response to this SIP call
action will need to be consistent with
the requirements of sections 110(k)(3),
110(1) and 193 as well as any other
applicable requirements.
Fifth, the EPA notes that few


commenters seriously argued that SIP
provisions for opacity do not fit within
the plain language of section
110(a)(2)(A) or the definition of
"emission limitation" in section 302(k)
or in EPA regulations applicable to SIP
provisions. Section 110(a)(2)(A) requires
SIPS to contain such enforceable
emission limitations "as maybe
necessary and appropriate to meet the
applicable requirements of 'the CAA.
Opacity limitations in SIP provisions
are necessary and appropriate for a
variety of reasons already described,
including as a means to reduce PM
emissions, as a means to monitor source
compliance and to provide for more
effective enforcement. Opacity
limitations in SIP provisions also easily
fit within the concept of a limit on the
"quantity, rate or concentration of air
pollutants" that relates to the "operation
or maintenance of a source to assure
continuous emission reduction and any
design, equipment, work practice or
operational standard" under the CAA,
as provided in section 302(k). The term
"air pollutant' is defined broadly in
section 302(g) to mean "any air
pollution agent or combination of such
agents, including any physical,
chemical, biological, radioactive . .
substance or matter which is emitted
into or otherwise enters the ambient
air." Even if opacity is not itself an air
pollutant, it is clearly a means of
monitoring and limiting emissions of
PM from sources and is thus
encompassed within the definition of
"emission limitation" in section
302(k).247 Significantly, existing EPA
regulations applicable to SIP provisions
already explicitly define the term
"emission limitation" to include opacity
limitations.z48
Finally, the EPA does not agree with


commenters who argued that because
SIP opacity limitations were often
originally imposed when the PM
IVAAQS was for TSP, it is legally
acceptable to have exemptions for
emissions during SSM events now that


247 See Sierra Club v. TVA, 430 F.3d 1337, 1340
(u~ cir. zoos).


zaa See 40 CFR 51.100[zJ.


the PM NAAQS use PMIo and PM2,5 as
the indicator species. On a factual level,
it is obvious that SIP provisions for
opacity limitations are expressed in
terms of percentage "opacity" unrelated
to the size of the particles. Opacity
represents the degree to which
emissions reduce the transmission of
light and obscures the view of an object
in the background. In general, the more
particles which scatter or absorb light
that passes through an emissions point,
the more light will be blocked, thus
increasing the opacity percentage of the
emissions plume. The EPA agrees that
variables such as the size, number and
composition of the particles in the
emissions can result in variations in the
percentage of opacity. Notwithstanding
the changes in the NAAQS, however,
both states and the EPA have continued
to rely on opacity limitations because
they serve the same purposes for the
current PMIo and PM2,5 NAAQS (and
other purposes such as the regulation of
HAPs under section 112) that they
previously did for the TSP NAAQS.
Indeed, as the PM NAAQS have been
revised to provide better protection of
public health, the need for such opacity
limitations continues unless there is a
better means to monitor source
compliance, such as PM CEMS. As with
other SIP emission limitations, the EPA
interprets the CAA to preclude SSM
exemptions in opacity standards.
s. Comments that exemptions from


SIP opacity limitations for excess
emissions during SSM events should be
allowed because such emissions are
difficult to monitor or to control.
Comment: Several commenters argued


that the EPA's proposal of a SIP call for
SIP opacity emission limitations that
include an SSM exemption is arbitrary
and capricious because it is difficult or
impossible to monitor or measure
opacity during SSM events. According
to commenters, there is no compliance
methodology to determine whether
opacity limitations are met during SSM
events and this is the reason that the
EPA's own general provisions for NSPS
and NESHAP exclude emissions during
SSM events as "not representative" of
source operation. In the absence of a
specific methodology to demonstrate
compliance, the commenters argued that
expecting sources to comply with any
opacity emission limitations during
SSM events is arbitrary and capricious.
The commenters asserted that in light of
this, the EPA must interpret the CAA to
allow exemptions for SSM events in SIP
opacity provisions.
A number of commenters also argued


that because emission controls for PM
do not function, or do not function as
effectively or efficiently, during certain
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needed to monitor source compliance
with SIP emission limitations and
provide incentives to avoid and
promptly correct malfunctions; i.e., it
would be illogical to require no legal
restriction on emissions when the
sources are most likely to be emitting
the most air pollutants. Inclusion of
exemptions for exceedances of SIP
opacity limitations during such periods
would remove incentives to design,
maintain and operate the source
correctly, and to promptly correct
malfunctions, in order to assure that it
meets the applicable SIP emission
limitations. By exempting excess
emissions during such events, the
provision would undermine the
enforcement structure of the CAA in
section 113 and section 304, through
which the air agency, the EPA and
citizens are authorized to assure that
sources meet their obligations. The EPA
emphasizes that while exemptions from
SIP limitations are not permissible in
SIP provisions, states may elect to
impose appropriate alternative emission
limitations. They may include
alternative numerical limitations,
control technologies or work practices
that apply during modes of operation
such as startup and shutdown, so long
as all components of the SIP emission
limitation meet all applicable CAA
requirements.


t. Comments that exemptions in SIP
opacity limitations should be
permissible for "maintenance," "soot-
blowing" or other normal modes of
source operation.
Comment: A number of industry


commenters argued that the EPA should
interpret the CAA to allow exemptions
from SIP opacity limitations for
"maintenance." The commenters stated
that during maintenance, sources must
shut down operations and control
devices while the source is cleaned or
repaired. During such periods, the
commenters explained, a ventilation
system operated to protect workers at
the source could result in monitored
exceedances of a SIP opacity limitation.
Commenters specifically argued that
although COMS data may suggest
violations of opacity standards during
such periods, the fact that the source is
not combusting fuel during maintenance
should mean that the opacity emission
limitation does not apply at such times.
According to commenters, opacity
limitations are only intended to reflect
the performance of pollution control
equipment while the source is operating
and thus have no relevance during
periods of maintenance. Other
commenters made comparable
arguments with respect to soot-blowing,
asserting that the high opacity levels


during this activity are "indicative of
normal ESP operation, not poor
performance." In other wards, the
commenters argued that opacity
limitations should contain complete
exemptions. for opacity emitted during
soot-blowing on the theory that the
elevated emissions during this mode of
operation show that the control measure
on a source is functioning properly. The
commenters further argued that
considering emissions during soot-
blowing for purposes of PM limitations
is appropriate, but not for purposes of
opacity limitations, because of the way
in which regulators developed the
respective emission limitations.
Response: The EPA does not agree


that exemptions from SIP opacity
limitations are appropriate for any mode
of source operation, whether during
SSM events or during other normal,
predictable modes of source operation.
To the extent that there are legitimate
technological reasons why sources are
able to meet only a higher opacity
limitation during certain modes of
operation, it does not follow that this
constraint justifies complete exemption
from any standard or any alternative
technological control or work practice
in order to reduce opacity during such
periods. Providing a complete
exemption for opacity during these
modes of source operation, and no
specific alternative emission limitation
during such periods, removes incentives
for sources to be properly designed,
maintained and operated to reduce
emissions during such periods.
With respect to maintenance, the EPA


does not agree with commenters that
total exemptions from opacity emission
limitations during such activities are
consistent with CAA requirements for
SIP provisions. As the EPA has stated
repeatedly in its interpretation of the
CAA in the SSM Policy, maintenance
activities are predictable and planned
activities during which sources should
be expected to comply with applicable
emission limitations.250 The premise of
the commenters advocating for such
exemptions for all emissions during
maintenance is evidently that nothing
can be done to limit PM emissions and
thus limit opacity during maintenance
activities, and the EPA disagrees with
that general premise. To the extent
appropriate, however, states may elect


zso See 1982 SSM Guidance at Attachment p. 2;
1983 SSM Guidance at Attachment p. 3. The EPA
notes that it also did not interpret the CAA to
permit affirmative defense provisions for planned
events under its prior 1999 SSM Guidance on the
grounds that sources should be expected to operate
in accordance with applicable SIP emission
limitations during maintenance. This interpretation
was upheld in Luminant Generation v. EPA, 714
F.3d 841 (5th Cir. 2013).


to create alternative emission
limitations applicable to opacity during
maintenance periods, so long as they are
consistent with CAA requirements. The
ESA provides recommendations for
alternative emission limitations in
section VII.B.2 of this document.
With respect to soot-blowing, the EPA


likewise does not agree that total
exemptions from opacity limitations
during such periods are consistent with
CAA requirements. As with
maintenance in general, soot-blowing is
an intentional, predictable event within
the control of the source. The
commenters' implication is that nothing
whatsoever could be done to limit
opacity during such activities, and the
EPA believes that this is both inaccurate
and not a justification for sources' being
subject to no standards whatsoever
during soot-blowing. In addition, the
EPA disagrees with the commenters'
claim that exemptions from opacity
emission limitations during soot-
blowing are legally permissible because
this allegedly shows that the control
devices for opacity and PM are in fact
performing correctly. This argument
incorrectly presupposes that the sole
reason for SIP opacity emission
limitations is as a means of better
evaluating control measure
performance. This is but one reason for
SIP opacity limitations. Moreover, the
EPA notes, excusing opacity during
soot-blowing has the diametrically
opposite effect of the actual purpose of
the control devices and can result in
much higher emissions as opposed to
encouraging limiting these emission
with other forms of controls.
Finally, the EPA notes, the


commenters' argument that whether
opacity limitations should apply during
soot-blowing depends upon whether the
emissions were or were not accounted
for in the applicable PM emissions is
also based upon an incorrect premise.
Even if the PM emission limitation
applicable to a source was developed to
include the emissions during soot-
blowing specifically, it does not follow
that sources should be completely
exempted from opacity limitations
during such periods. As the commenters
themselves frequently acknowledged,
when compared to other enforcement
tools, SIP opacity provisions often
provide a much more effective and
continuous means of determining
source compliance with SIP PM
limitations and control measure
performance. A typical SIP opacity
provision imposes an emission
limitation such as 20 percent opacity at
all times, except for 6 minutes per hour
when those emissions may rise to 40
percent opacity. Well-maintained and







Federal Register /Vol. 80, No. 113 /Friday, June 12, 2015 /Rules and Regulations 33913


or work practice requirements, with
each component of the emission
limitation applicable during a defined
mode of source operation. Regardless of
how an air agency elects to express the
emission limitation, however, the
emission limitation must limit
emissions from the affected sources on
a continuous basis. Thus, if there are
different numerical limitations or other
control requirements that apply during
startup and shutdown, those must be
clearly stated components of the
emission limitation, must meet the
applicable level of control required for
the type of SIP provision (e.g., be RACT
for sources located in nonattainment
areas) and must be legally and
practicably enforceable.


2. What Is Being Finalized in This
Action


The EPA is reiterating its
interpretation of the CAA to allow SIP
emission limitations to include
components that apply during specific
modes of source operation, such as
startup and shutdown, so long as those
components together create a
continuously applicable emission
limitation that meets the relevant
substantive requirements and requisite
level of stringency for the type of SIP
provision at issue and is legally and
practically enforceable. In addition, the
EPA is updating the specific
recommendations to states for
developing such alternative emission
limitations described in the February
2013 proposal, by providing in this
document some additional explanation
and revisions to the text of its
recommended criteria regarding
alternative emission limitations.
The EPA's longstanding position is


that the CAA does not allow SIP
provisions that include exemptions
from emission limitations for excess
emissions that occur during startup and
shutdown. The EPA reiterates that
exemptions from SIP emission
limitations are also not permissible for
excess emissions that occur during other
periods of normal source operation. A
number of SIP provisions identified in
the Petition create automatic or
discretionary exemptions from
otherwise applicable emission
limitations during periods such as
"maintenance," "load change," "soot-
blowing," "on-line operating changes"
or other similar normal modes of
operation. Like startup and shutdown,
the EPA considers all of these to be
modes of normal operation at a source,
for which the source can be designed,
operated and maintained in order to
meet the applicable emission limitations
and during which the source should be


expected to control and minimize
emissions. Accordingly, exemptions for
emissions during these periods of
normal source operation are not
consistent with CAA requirements.
Excess emissions that occur during
planned and predicted periods should
be treated as violations of any
applicable emission limitations.
However, the EPA interprets the CAA


to allow SIPS to include alternative
emission limitations for modes of
operation during which an otherwise
applicable emission limitation cannot
be met, such as may be the case during
startup or shutdown. The alternative
emission limitation, whether a
numerical limitation, technological
control requirement or work practice
requirement, would apply during a
specific mode of operation as a
component of the continuously
applicable emission limitation. For
example, an air agency might elect to
create an emission limitation with
different levels of control applicable
during specifically defined periods of
startup and shutdown than during other
normal modes of operation. All
components of the resulting emission
limitation must meet the substantive
requirements applicable to the type of
SIP provision at issue, must meet the
applicable level of stringency for that
type of emission limitation and must be
legally and practically enforceable. The
EPA will evaluate a SIP submission that
establishes a SIP emission limitation
that includes alternative emission
limitations applicable to sources during
startup and shutdown consistent with
its authority and responsibility pursuant
to sections 110(k)(3), 110(1) and 193 and
any other CAA provision substantively
germane to the SIP revision. Absent a
properly established alternative
emission limitation for these modes of
operation, a source should be required
to comply with the otherwise applicable
emission limitation.


In addition, the EPA is providing in
this document some additional
eacplanation and clarifications to its
recommended criteria for developing
alternative emission limitations
applicable during startup and
shutdown. The EPA continues to
recommend that, in order to be
approvable (i.e., meet CAA
requirements), alternative requirements
applicable to the source during startup
and shutdown should be narrowly
tailored and take into account
considerations such as the technological
limitations of the specific source
category and the control technology that
is feasible during startup and shutdown.
Accordingly, the EPA continues to
recommend the seven specific criteria


enumerated in section III.A of the
Attachment to the 1999 SSM Guidance
as appropriate considerations for SIP
provisions that establish alternative
emission limitations that apply to
startup and shutdown. The EPA
repeated those criteria in the February
2013 proposal as guidance to states for
developing components of emission
limitations that apply to sources during
startup, shutdown or other specific
modes of source operation to meet CAA
requirements for SIP provisions.
Comments received on the February


2013 proposal suggested that the
purpose of the recommended criteria
may have been misunderstood by some
commenters. The criteria were phrased
in such a way that commenters may
have misinterpreted them to be criteria
to be applied by a state retrospectively
(i.e., after the fact) to an individual
instance of emissions from a source
during an SSM period, in order to
establish whether the source had
exceeded the applicable emission
limitation. This was not the intended
purpose of the recommended criteria at
the time of the 1999 SSM Guidance, nor
is it the intended purpose now.
The EPA seeks to make clear in this


document that the recommended
criteria are intended as guidance to
states developing SIP provisions that
include emission limitations with
alternative emission limitations
applicable to specifically defined modes
of source operation such as startup and
shutdown. A state may choose to
consider these criteria in developing
such a SIP provision. The EPA will use
these criteria when evaluating whether
a particular alternative emission
limitation component of an emission
limitation meets CAA requirements for
SIP provisions. Any SIP revision
establishing an alternative emission
limitation that applies during startup
and shutdown would be subject to the
same procedural and substantive review
requirements as any other SIP
submission.
Based on comment on the February


2013 proposal, the EPA is updating the
criteria to make clear that they are
recommendations relevant for
development of appropriate alternative
emission limitations in SIP provisions.
Thus, in this document, the EPA is
providing a restatement of its
recommended criteria that reflects
clarifying but not substantive changes to
the text of those criteria. One clarifying
change is removal of the word "must'
from the criteria, to better convey that
these are recommendations to states
concerning how to develop an
approvable SIP provision with
alternative requirements applicable to
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limitation.zsz In these cases the state
should consider how the control
equipment works in determining what
standards should apply during startup
and shutdown. In addition, as noted by
commenters, such standards may vary
based on location (e.g., standards in a
hot and humid area may differ from
those adopted for a cool and dry area).
Some equipment during startup and
shutdown maybe unable to meet the
same emission limitation that applies
during steady-state operations and so
alternative limitations for startup and
shutdown maybe appropriate.zss
However, for many sources, it should be
feasible to meet the same emission
limitation that applies during steady-
state operations also during startup and
shutdown.z54 These are issues for the
state to consider in developing specific
regulations as they revise the deficient
SIP provisions identified in this action.
The EPA emphasizes that the state has
discretion to determine the best means
by which to revise a deficient provision
to eliminate an automatic or
discretionary SSM exemption, so long
as that revision is consistent with CAA
requirements. The EPA will work with
the states as they consider possible
revisions to deficient provisions.
The EPA recognizes that a


malfunction may cause a source to shut
down in a manner different than in a
planned shutdown, and in that case,
such a shutdown would typically be
considered part of the malfunction
event. However, as part of the normal
operation of a facility, sources typically
will also have periodic or otherwise
scheduled startup and shutdown of
equipment, and steps to limit emissions
during this type of event are•or can be
planned for. The EPA disagrees with the
suggestion of commenters that because
some startup or shutdown events may
be unplanned, all startup and shutdown
events should be exempt from
compliance with any requirements. For
those events that are planned, the state


252 See 1999 SSM Guidance, Attachment at 4-5.
zs3 ~e EPA notes that it has taken this approach


in its own recent actions establishing emission
limitations far sources. See, e.g., "National
Emission Standards for Hazardous Air Pollutants
for Major Sources: Industrial, Commercial, and
Institutional Boilers and Process Heaters; Final rule;
notice of Cinal action on reconsideration," 78 FR
7137 (January 31, 2013) (example of work practice
requirement for startup as a component of a
continuous emission lunitation).
zsa ~e EPA notes that it has taken this approach


in its own recent actions establishing emission
limitations for sources. See, e.g., "National
Emission Standards for Hazardous Air Pollutants
Residual Risk and Technology Review for Flexible
Polyurethane Foam Production; Final rule," 79 FR
48073 (August 15, 2014) (example of NESHAP
emission limitation that is continuous and does not
include a different component for periods of startup
or shutdown).


should be able to establish requirements
to regulate emissions, such as a
numerical limitation, technological
control measure or work practice
standard that will apply as a part of the
revised emission limitation. When
unplanned startup or shutdown events
are part of a malfunction, they should be
treated the same as a malfunction;
however, as with malfunctions, startup
and shutdown events cannot be
exempted from compliance with SIP
requirements. Questions of liability and
remedy for violations that result from
malfunctions are to be resolved in the
context of an enforcement action, if
such an action occurs.
b. Comments that it is impossible,


unreasonable or impractical for states to
develop emission limitations that apply
during startup and shutdown to replace
existing exemptions.
Comment: A number of commenters


suggested that it will be difficult for
states to develop emission limits that
apply during startup and shutdown.
One state commenter reasoned that
alternative emission limits are applied
to facilities in that state through
individual permits on a case-by-case
basis and claimed that there are 500
permitted facilities in the state. The
commenter contended that "non-steady-
state" limits would need to be set for
startup and shutdown for a11500
permitted facilities and that such an
effort would be "time, resource, and
data intensive." The state commenter
further contended that it would be
unreasonable to require the state to
include such limits "for every source"
in the SIP because "permit
modifications would need to occur
every time there is a new emission
source, a source ceases to operate, or an
emission-related regulation is changed."
A local government commenter stated


that to establish limits for startup and
shutdown that also demonstrate
compliance with the NSR regulations
(including protection of the NAAQS and
PSD increments and maintenance of
BACT or LAER) would be a difficult,
time-consuming task that was mostly
impractical.
An industry commenter claimed that


the EPA is encouraging states to adopt
numerical alternative emission
limitations in their SIP provisions that
would apply during startup and
shutdown. The commenter claimed that
adequate and accurate emissions data
are necessary to do so and that such
information is not generally available
for existing equipment or, in many
cases, for new equipment. Furthermore,
the commenter asserted, even if an
emission limit could be established for
startup and shutdown, there are no


current approved test measures to verify
compliance during such modes of
operation. Even where data are
available, the commenter alleged, the
data may not be representative of actual
conditions because of limitations related
to low-load conditions. If a state lacks
information to conclude that a limit can
be met, the commenter argued, the state
should not be required to establish
numerical limits but should instead be
allowed "to specify that numerical
standards do not apply to those
conditions or that those conditions are
exempt, or should be allowed to
establish work practice standards."
Response: The comments of the state


commenter seem to be based on the
premise that all sources will be unable
to meet otherwise applicable SIP
emission limitations during periods of
startup and shutdown. The EPA
anticipates that many types of sources
should be able during startup and
shutdown to meet the same emission
limitation that applies during full
operation. Additionally, even where a
specific type of operation may not
during startup and/or shutdown be able
to meet an emission limitation that
applies during full operation, the state
should be able to develop appropriate
limitations that would apply to those
types of operations at all similar types
of facilities. The EPA believes that there
will be limited, if any, cases where it
maybe necessary to develop source-
specific emission requirements for
startup and/or shutdown. In any event,
this is a question that is best addressed
by each state in the context of the
revisions to the SIP provisions at issue
in this action. To the extent that there
are appropriate reasons to establish an
emission limitation with alternative
numerical, technological control and/or
work practice requirements during
startup or shutdown for certain
categories of sources, this SIP call action
provides the state with the opportunity
to do so.
As to the commenter's concern that


such alternative emission limitations
should not be included in a state's SIP,
the EPA disagrees. The SIP needs to
reflect the control obligations of sources,
and any revision or modification of
those obligations should not be
occurring through a separate process,
such as a permit process, which would
not ensure that "alternative"
compliance options do not weaken the
SIP. The SIP is a combination of state
statutes, regulations and other
requirements that the EPA approves for
demonstrating attainment and
maintenance of the NAAQS, protection
of PSD increments, improvement of
visibility and compliance with other
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determining what is appropriate for
revised SIP provisions.
d. Comments that if states remove


existing SSM exemptions and replace
them with alternative emission
limitations that apply during startup
and shutdown events, this would
automatically be consistent with the
requirements of CAA section 193.
Comment: Commenters stated that


section 193 was included in the CAA to
prohibit states from modifying
regulations in place prior to November
15, 1990, unless the modification
ensures equivalent or greater reductions
of the pollutant. The commenters
asserted that to the extent a state
replaces "general excess emissions
exclusions and/or affirmative defense
provisions" such amendments would
per se be more stringent than the
provisions they replace. The
commenters also contended that any
replacement SIP provision that spells
out more clearly how a source will
operate ensures equivalent or greater
emission reductions. The commenters
urged the EPA to clarify that any
revisions pursuant to a final SIP call
would not be considered "backsliding."
Response: The EPA agrees with the


commenters that any SIP submission
made by a state in response to this SIP
call action will need to comply with the
requirements of section 193 of the CAA,
if that section applies to the SIP
provision at issue. In addition, such SIP
provision will also need to comply with
section 110(1), which requires that SIP
revisions do not interfere with
attainment, reasonable progress or any
other applicable requirement of the
CAA. However, it is premature to draw
the conclusion that any SIP revision
made by a state in response to this SIP
call will automatically meet the
requirements of section 110(1) and
section 193. Such a conclusion could
only be made in the context of
reviewing the actual SIP revision. The
EPA will address this issue, for each SIP
revision in response to this SIP call
action, at the time that it proposes and
finalizes action on the SIP revision, and
any comments on this issue can be
raised during those individual
rulemaking actions. The EPA provides
additional guidance to states on the
analysis needed to comply with section
110(1) and section 193 in section X.B of
this document.


prohibits unbounded director's
discretion provisions in SIPS, including
those provisions that purport to
authorize unilateral revisions to, or
exemptions from, SIP emission
limitations for emissions during SSM
events.zs8


2. What Is Being Finalized in This
Action


The EPA is reiterating its
interpretation of the CAA with respect
to unbounded director's discretion
provisions applicable to emissions
during SSM events, which is that SIP
provisions cannot contain director's
discretion to alter SIP requirements,
including those that allow for variances
or outright exemptions for emissions
during SSM events. This interpretation
has been clear with respect to emissions
during SSM events in the SSM Policy
since at least 1999. In the 1999 SSM
Guidance, the EPA stated that it would
not approve SIP revisions "that would
enable a State director's decision to bar
EPA's or citizens' ability to enforce
applicable requirements." 259 Director's
discretion provisions operate to allow
air agency personnel to make just such
unilateral decisions on an ad hoc basis,
up to and including the granting of
complete exemptions for emissions
during SSM events, thereby negating
any possibility of enforcement for what
would be violations of the otherwise
applicable emission limitation. Given
that the EPA interprets the CAA to bar
exemptions from SIP emission
limitations for emissions during SSM
events in the first instance, the fact that
director's discretion provisions operate
to authorize these exemptions on an ad
hoc basis compounds the problem. The
EPA acknowledges, however, that both
states and the Agency have, in some
instances, failed to adhere to the
requirements of the CAA with respect to
this issue consistently in the past, and
thus the need for this SIP call to correct
existing deficiencies in SIPs.260 In order
to be clear about its interpretation of the
CAA with respect to this point on a
going-forward basis, the EPA is
reiterating in this action that SIP
provisions cannot contain unbounded
director's discretion provisions,
including those that operate to allow for
variances or outright exemptions from


SIP emission limitations for excess
emissions during SSM events.
Many commenters on the February


2013 proposal opposed the EPA's
interpretation of the CAA with respect
to director's discretion provisions
simply on the grounds that states are per
se entitled to have unfettered discretion
with respect to the content of their SIP
provisions. Other commenters argued
that any director's discretion provision
is merely a manifestation of an air
agency's general "enforcement
discretion." Some commenters simply
asserted that recent court decisions by
the Fifth Circuit definitively establish
that the CAA does not prohibit SIP
provisions that include director's
discretion, regardless of whether those
provisions contain any limitations
whatsoever on the exercise of that
discretion.zsl The commenters did not,
however, address the specific statutory
interpretations that the EPA set forth in
the February 2013 proposal to explain
why SIP provisions that authorize
unlimited director's discretion are
prohibited by CAA provisions
applicable to SIP revisions.
As explained in detail in the February


2013 proposal and in section VII.0 of
this document, the EPA interprets the
CAA to prohibit SIP provisions that
include unlimited director's discretion
to alter the SIP emission limitations
applicable to sources, including those
that operate to allow exemptions for
emissions from sources during SSM
events. The EPA believes that such
provisions that operate to authorize total
exemptions from emission limitations
on an ad hoc basis are especially
problematic. Given that the EPA
interprets section 110(a)(2)(A) and
section 302(k) to preclude exemptions
for emissions during SSM events in
emission limitations in the first
instance, it is also impermissible for
states to have SIP provisions that
authorize such exemptions on an ad hoc
basis. These provisions functionally
allow the air agency to impose its own
enforcement discretion decisions on the
EPA and other parties by granting
exemptions for emissions that should be
treated as violations of the applicable
SIP emission limitations. Provisions that
functionally allow such exemptions are
also inconsistent with requirements of
the CAA related to enforcement


C. Director's Discretion Provisions
Pertaining to SSMEvents


1. What the EPA Proposed


In the February 2013 proposal, the
EPA stated and explained in detail the
reasons for its belief that the CAA


z5" See February 2013 proposal, 78 FR 12459 at
12485-86.
25~ See 1999 SSM Guidance at 3.


z~~ In this action, the EPA is addressing the
specific SIP provisions with director's discretion
provisions that the Petitioner listed in the Petition.
In the event that there are other such impermissible
director's discretion provisions in existing SIPs,the
EPA will address those provisions in a later action.


Zcl For example, commenters on the February
2013 proposal cited two decisions of the Fifth
Circuit within which the court cited a prior EPA
approval of a SIP revision in Georgia that contained
director's discretion provisions supposedly
compazable to those at issue in the Fifth Circuit
cases. These provisions were not included in the
Petition and the EPA is not reexamining those
provisions as pazt of this action.
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of the law by a source warrants
enforcement and to determine the
nature of the remedy to seek for any
such violation. The EPA of course
agrees that states have enforcement
discretion of this type and that the states
may exercise such enforcement
discretion as they see fit, as does the
Agency itself. However, the EPA does
not agree that air agencies may create
SIP provisions that operate to eliminate
the ability of the EPA or citizens to
enforce the emission limitations of the.
SIP. The EPA stated clearly in the 1999
SSM Guidance that it would not
approve SIP provisions that "would
enable a State director's decision to bar
EPA's or citizens' ability to enforce
applicable requirements." 264 The
Agency explained at that time that such
an approach is inconsistent with the
requirements of the CAA applicable to
the enforcement of SIPS.
The commenters' argument was that


states may create SIP provisions through
which they may unilaterally decide that
the emissions from a source during an
SSM event should be exempted, such
that the emissions cannot be treated as
a violation by anyone. A common
formulation of such a provision
provides only that the source needs to
notify the state regulatory agency that an
exceedance of the emission limitations
occurred and to report that the
emissions were the result of an SSM
event. If those minimal steps occur, then
such provisions commonly authorize
state personnel to make an
administrative decision that the
emissions in question were not a
"violation" of the applicable emission
limitation. It maybe entirely
appropriate for the state agency to elect
not to bring an enforcement action
based on the facts and circumstances of
a given SSM event, as a legitimate
exercise of its own enforcement
discretion. However, by creating a SIP
provision that in effect authorizes the
state agency to alter or suspend the
otherwise applicable SIP emission
limitations unilaterally through the
granting of exemptions, the state agency
would functionally be revising the SIP
with respect to the emission limitations
on the source. This revision of the
applicable emission limitation would
have occurred without satisfying the
requirements of the CAA for a SIP
revision. As a result of this ad hoc
revision of the SIP emission limitation,
the EPA and other parties would be
denied the ability to exercise their own
enforcement discretion. This is contrary
to the fundamental enforcement
structure of the CAA, as provided in


z~41999 SSM Guidance at 3.


section 113 and section 304, through
which the EPA and other parties are
authorized to bring enforcement actions
for violations of SIP emission
limitations. The state's decision not to
exercise its own enforcement discretion
cannot be a basis on which to eliminate
the legal rights of the EPA and other
parties to seek to enforce.
The commenters also suggested that


the director's discretion provisions
authorizing exemptions for SSM events
are nonsegregable parts of the emission
limitations, i.e., that states have
established the numerical limitations at
overly stringent levels specifically in
reliance on the existence of exemptions
for any emissions during SSM events.
Although commenters did not provide
facts to support the claims that states set
more stringent emission limitations in
reliance on SSM exemptions, in general
or with respect to any specific emission
limitation, the EPA acknowledges that
this could possibly have been the case
in some instances. Even if a state had
taken this approach, however, it does
not follow that SIP provisions
containing exemptions for SSM events
are legally permissible. Emission
limitations in SIPS must be continuous.
When a state takes action in response to
this SIP call to eliminate the director's
discretion provisions or otherwise to
revise them, the state may elect to
overhaul the emission limitation
entirely in order to address this concern.
So long as the resulting revised SIP
emission limitation is continuous and
meets the requirements of sections
110(k)(3), 110(1) and 193 and any other
sections that are germane to the type of
SIP provision at issue, the state has
discretion to revise the provision as it
determines best.
c. Comments that the EPA's having


previously approved a SIP provision
that authorizes the granting of variances
or exemptions for SSM events through
the exercise of director's discretion
renders the provision consistent with
CAA requirements.
Comment: Several state and industry


commenters argued that the EPA's past
approval of a SIP provision with a
director's discretion feature
automatically means that the exercise of
that authority (whether to revise the
applicable SIP emission limitations
unilaterally or to grant ad hoc
exemptions from SIP emission
limitations) is valid under the CAA. One
commenter asserted that because the
EPA has previously approved such a
provision, "that discretion is itself part
of the SIP, and the exercise of discretion
in no way modifies SIP requirements."
Another commenter argued that
director's discretion provisions in SIPs


are per se valid because "[a]ll of the SIP
provisions went through a public
procedure at the time of their initial SIP
approval."
Response: First, the EPA disagrees


with the theory that a SIP provision that
includes director's discretion authority
for state personnel to modify or grant
exemptions from SIP emission
limitations unilaterally is valid merely
by virtue of the fact that the Agency
previously approved it. By definition,
when the EPA makes a finding of
substantial inadequacy and issues a SIP
call, that signifies that the Agency
previously approved a SIP provision
that does not meet CAA requirements,
whether that deficiency existed at the
time of the original approval or arose
later. The EPA has explicit authority
under section 110(k)(5), to require that a
state eliminate or revise a SIP provision
that the Agency previously approved,
whenever the EPA finds an existing SIP
provision to be substantially inadequate
to meet CAA requirements. The fact that
the EPA previously approved it does not
mean that a deficient provision may
remain in the SIP forever once the
Agency determines that it is deficient.
Second, the EPA disagrees that the


fact that a SIP provision underwent
public process at the time of its original
creation by the state, or at the time of
its approval by EPA as part of the SIP,
means per se that the provision is
consistent with CAA requirements. If an
existing SIP provision is deficient
because it in effect allows a state to
revise existing SIP emission limitations
without meeting the many explicit
statutory requirements for a SIP
revision, the fact that the revision that
created the impermissible provision
itself met the proper procedural
requirements for a SIP revision is
irrelevant. Even perfect compliance
with the procedural requirements for a
SIP revision at the time of its
development by the state or its approval
by the EPA does not override a
substantive deficiency in the provision,
nor does it preclude the later issuance
of a SIP call to correct a substantive
deficiency.
Third, the EPA disagrees with the


circular logic that because a deficient
provision with director's discretion
currently exists in a SIP, it means that
exercise of the director's discretion to
grant variances or outright exemptions
to sources for emissions during SSM
events is therefore consistent with CAA
requirements for SIPS. An unbounded
director's discretion provision that
authorizes an air agency to alter or
eliminate the otherwise applicable SIP
emission limitation functionally allows
the state to revise the SIP emission
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explained which specific provisions of
the CAA preclude such a provision and
why. In the February 2013 proposal and
in this document, the EPA has
identified and explained the specific
CAA provisions that operate to preclude
unbounded director's discretion
provisions in SIPS.
Second, the court in the Luminant


director's discretion case based its
decision in part on the view that the
specific director's discretion provision
at issue in that case would always result
in more stringent regulation of affected
sources and always entail exercise of the
discretion in a way that would protect
the NAAQS.271 Although its view was
not articulated clearly in the record, the
EPA did not agree with that assessment
because it was not possible to evaluate
in advance how the director's discretion
authority would in fact be exercised. By
contrast, the SIP provisions at issue in
this action are not structured in such a
way as to allow the exercise of
discretion only to make the emission
limitations more stringent. To the
contrary, the director's discretion
provisions at issue in this action
authorize the state agencies to excuse
sources from compliance with the
otherwise applicable SIP emission
limitation during SSM events. Were the
sources seeking these discretionary
exemptions meeting the applicable SIP
emission limitations, they would not
need an exemption. It logically follows
that sources are seeking these
exemptions because their emissions
during such events are higher than the
otherwise applicable emission
limitation allows. Unlike the specific
director's discretion provision at issue
in the Luminant director's discretion
case, which the court said "can only
serve to protect the NAAQS," the
exercise of the director's discretion
authority in the SIP provisions at issue
in this action can operate to make the
emission limitations less stringent and
can thereby undermine attainment and
maintenance of the NAAQS, protection
of PSD increments, improvement of
visibility and achievement of other CAA
objectives.


In the Texas decision, the court
evaluated the EPA's disapproval of
another SIP submission from the state of
Texas that pertained to requirements for
the permitting program for minor
sources. The EPA had disapproved the
submission far several different reasons,


Zvi Luminanf Generation Co, v. EPA, 675 F.3d
917, 929 n.11 ("The provision at issues states: "This
standazd permit must not be used [ifj the executive
director determines there aze health effects
concerns or the potential to exceed a [NAAQS] . . .
until those concerns are addressed to the
satisfaction of the executive director.").


including that the Agency believed the
specific provisions at issue provided the
state agency with too much director's
discretion authority to decide what, if
any, monitoring, recordkeeping and
reporting requirements should be
imposed on any individual affected
source in its permit. The EPA concluded
that if at the time it was evaluating the
SIP provision for approval it could not
reasonably anticipate how the state
agency would exercise the discretion
authorized in the provision, this made
the submission unapprovable "for being
too vague and not replicable." 272 The
Texas court disagreed. The court
concluded that the "degree of discretion
conferred on the TCEQ director cannot
sustain the EPA's rejection of the MRR
requirements" and that the EPA insisted
on "some undefined limit on a
director's discretion . . .based on a
standard that the CAA does not
empower the EPA to enforce." z~3


The EPA believes that the decision of
the court in Texas v. EPA is also
distinguishable with respect to the issue
of whether director's discretion
provisions are consistent with CAA
requirements. First, the Texas court
based its decision primarily on the
conclusion that the EPA had failed to
identify and explain the provisions of
the CAA that (i) preclude approval of
SIP provisions that include unbounded
director's discretion or (ii) impose a
requirement for "replicability" in the
exercise of director's discretion. The
Texas court emphasized that although
the EPA disapproved the SIP
submission for failure to meet CAA
requirements, the court found that the
EPA "is yet to explain why." 274 The
court further reasoned that "the EPA has
invoked the term ̀ director discretion' as
if that term were an independent and
authoritative standard, and has not
linked the term to language of the
CAA." 275 Later in the opinion the court
explicitly emphasized that because it
was reviewing the EPA's
decisionmaking process in the
disapproval action, the court could not
consider any basis far the disapproval
that was not articulated by the EPA in
the rulemaking record.27~ The EPA is
explaining its interpretation of the
relevant CAA provisions in this action.


Second, the Texas court also asserted
its own conclusion that there is nothing
in the CAA that pertains to director's
discretion in SIP provisions or to any


z'z Id., 690 F.3d 670, 680.
z~3ld., 690 F.3d 670, 682.
z'47d., 690 F.3d 670, 681.
vs Id.
27~1d., 690 F.3d 670, 682.


limitations on the exercise of such
discretion. As the court stated it:


There is, in fact, no independent and
authoritative standard in the CAA or its
implementing regulations requiring that a
state director's discretion be cabined in the
way that the EPA suggests. Therefore, the
EPA's insistence on some undefined limit on
a director's discretion is . . .based on a
standard that the CAA does not empower the
EPA to enforce.


However, the court reached this
conclusion based upon the
administrative record before it and
reiterated that it could not consider any
basis for the disapproval not articulated
by the EPA in the rulemaking record:
"We are reviewing an agency's
decisionmaking process, so the agency's
action must be upheld, if at all, on the
basis articulated by the agency
itself." 277 Given the courts conclusion
that the EPA had failed to provide any
explanation as to why the CAA
precludes director's discretion
provisions in the challenged
rulemaking, the EPA believes that the
court did not have the opportunity to
consider the Agency's rationale that is
provided in this action. In the February
2013 proposal and in this document, the
EPA is heeding the courts
admonishment to explain in the
rulemaking record the statutory basis for
the Agency's interpretation of the CAA
to prohibit director's discretion
provisions that are inadequately
bounded. As explained in this action,
SIP provisions that functionally
authorize a state agency to amend
existing SIP emission limitations
applicable to a source unilaterally
without a SIP revision are contrary to
multiple specific provisions of the CAA
that pertain to SIP revisions.
Third, the Texas court emphasized


that, notwithstanding the apparent
flexibility that the director's discretion
provision provided to the state agency
with respect to deciding on the level of
monitoring, recordkeeping and
reporting to be imposed on each source
by permit, the state's regulations
explicitly prohibited relaxations of the
level of control. The court gave weight
to the explicit wording of the specific
provision at issue in the case which
provided that "[t]he existing level of
control may not be lessened for any
facility." 278 The EPA does not agree
that the specific requirements for
monitoring, recordkeeping and
reporting for a given source are
unrelated to the level of control. In any
event, the director's discretion
provisions of the type at issue in this


277 Id., 690 F.3d 670, 682.
2781d., 690 F.3d 670, 681.
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emission limitation in a SIP provision
(or an EPA regulation promulgated
pursuant to sections 111 or 112), section
116 explicitly stipulates, "such State or
political subdivision may not adopt or
enforce any emission standard or
emission limitation which is less
stringent than the standard or limitation
under such plan or limitation." Thus, a
state could elect to regulate a source
more stringently than required by a
specific SIP emission limitation (e.g., by
imposing a more stringent numerical
emission limitation on a particular
source or by imposing additional
recordkeeping, reporting and
monitoring requirements in addition to
those of the SIP provision), but the state
cannot weaken or eliminate the SIP
emission limitation (e.g., by granting
exemptions from applicable SIP
emission limitations for emissions
during SSM events). If a state elects to
alter an emission limitation in a SIP
provision, the state must do so in
accordance with the statutory
provisions applicable to SIP revisions.
Finally, the EPA notes, if a state elects


to use a permitting process as a source-
by-source means of imposing more
stringent emission limitations or
additional requirements on sources,
doing so can be an acceptable approach.
So long as the underlying SIP provisions
are adequate to provide the requisite
level of control or requirements to
assure enforceability, astate is free to
use a permitting program to impose
additional requirements above and
beyond those provided in the SIP.


D. Enforcement Discretion Provisions
Pertaining to SSMEvents


1. What the EPA Proposed


In the February 2013 proposal, the
EPA explained in detail that it believes
that the CAA allows states to adopt SIP
provisions that impose reasonable limits
upon the exercise of enforcement
discretion by air agency personnel, so
long as those provisions do not apply to
the EPA or other parties. The EPA
believes that its interpretation of the
CAA with respect to enforcement
discretion provisions applicable to
emissions during SSM events has been
clear in the SSM Policy. In the 1982
SSM Guidance and the 1983 SSM
Guidance, the EPA indicated that states
could elect to adopt SIP provisions that
include criteria that apply to the
exercise of enforcement discretion by
state personnel. In the 1999 SSM
Guidance, the EPA emphasized that it
would not approve such provisions if
they would operate to impose the state's
enforcement discretion decisions upon
the EPA or other parties because this


would be inconsistent with
requirements of title I of the CAA.279
The EPA acknowledged, however, that
both the states and the Agency have
failed to adhere to the CAA with respect
to this issue in the past, and thus the
need for this SIP call action to correct
the existing deficiencies in SIPS.


2. What Is Being Finalized in This
Action


In order to be clear about this
important point on agoing-forward
basis, the EPA is reiterating that SIP
provisions cannot contain enforcement
discretion provisions that would bar
enforcement by the EPA or citizens for
any violation of SIP requirements if the
state elects not to enforce.
The EPA has previously issued a SIP


call to a state specifically for purposes
of clarifying an existing SIP provision to
assure that regulated entities, regulators
and courts will not misunderstand the
correct interpretation of the
provision.280 As the EPA stated in that
action:


. .SIP provisions that give exclusive
authority to a state to determine whether an
enforcement action can be pursued for an
exceedance of an emission lunit are
inconsistent with the CAA's regulatory
scheme. EPA and citizens, and any court in
which they seek to file an enforcement claim,
must retain the authority to independently
evaluate whether a source's exceedance of an
emission limit warrants enforcement
action.z81


The EPA has explained in previous
iterations of its SSM Policy that a
fundamental principle of the CAA with
respect to SIP provisions is that the
provisions must be enforceable not only
by the state but also by the EPA and
others pursuant to the citizen suit
authority of section 304. Accordingly,
the EPA has long stated that SIP
provisions cannot be structured such
that a decision by the state not to
enforce may bar enforcement by the
EPA or other parties.


3. Response to Comments


The EPA received a small number of
comments concerning the issue of
ambiguous enforcement discretion
provisions in SIPS. For clarity and ease
of discussion, the EPA is responding to
these comments, grouped by issue, in
this section of this document.


274 See 1999 SSM Guidance at 3.
Zfl°See "Finding of Substantial Inadequacy of


Implementation Plan; Call for Utah State
Implementation Plan Revision," 75 FR 70888 at
70892-93 (November 19, 2010) (proposed SIP call,
inter olio, to rectify an enforcement discretion
provision that in fact appeared to bar enforcement
by the EPA or citizens if the state decided not to
enforce).


a. Comments that supported the
clarification of ambiguous enforcement
discretion provisions in general but
opposed the EPA's views with respect to
specific SIP provisions.
Comment: Environmental group


commenters disagreed with the EPA's
proposed denial of the Petition with
respect to specific enforcement
discretion provisions in the SIPS of
several states. The commenters
contended that the SIP provisions are
too ambiguous for courts to recognize
that the exercise of enforcement
discretion by state personnel did not
preclude enforcement by the EPA or
others.
Response: The EPA disagrees with


these comments. In the February 2013
proposal, the EPA explained how it
reads the specific enforcement
discretion provisions in the SIPS of each
of these states. The EPA explained its
evaluation of these provisions in detail.
In comments submitted on the February
2013 proposal, the states in question
agreed with the EPA's reading of the
provisions. Each state agreed that these
provisions only applied to air agency
personnel and not to the EPA or any
other party. Thus, the EPA believes that
there should be no dispute about the
proper interpretation of these SIP
provisions in any potential future
enforcement action.
b. Comments that opposed the EPA's


issuing SIP calls to obtain state agency
clarification of ambiguous enforcement
discretion provisions in SIPS.
Comment: One commenter asserted


that requiring states to correct an
ambiguous "enforcement discretion"
provision in its SIP in order to eliminate
"perceived ambiguity" is a "waste of
resources." Although agreeing that a
state's exercise of enforcement
discretion cannot affect enforcement by
the EPA or other parties under the
citizen suit provision, the commenter
believed that the existence of ambiguous
provisions that could be misconstrued
by a court to bar enforcement by the
EPA or others if the state elects not to
enforce is not a significant concern.
Response: The EPA agrees with the


commenter that a state's legitimate
exercise of enforcement discretion not
to enforce in the event of violations of
SIP provisions should have no bearing
whatsoever on whether the EPA or
others may seek to enforce for the same
violations. However, the Agency
disagrees with the commenter
concerning whether some SIP
provisions need to be clarified in order
to assure that this principle is adhered
to in practice in enforcement actions.
For example, if on the face of an
approved SIP provision the statezai See id.
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changed its views about such provisions
and that its prior views expressed in the
1999 SSM Guidance and related
rulemakings on SIP submissions were
incorrect. In this fashion, the EPA's
action on the Petition provides updated
guidance relevant to future SIP actions.
Second, the EPA only intends its


actions on the specific existing SIP
provisions identified in the Petition to
be applicable to those provisions. The
EPA does not intend its action on those
specific provisions to alter the current
status of any other existing SIP
provisions relating to SSM events. The
EPA must take later rulemaking actions,
if necessary, in order to evaluate any
comparable deficiencies in other
existing SIP provisions that maybe
inconsistent with the requirements of
the CAA. Again, however, the EPA's
actions on the Petition provide updated
guidance on the types of SIP provisions
that it believes would be consistent with
CAA requirements in future rulemaking
actions.
Third, the EPA does not intend its


action on the Petition to affect
immediately any existing permit terms
or conditions regarding excess
emissions during SSM events that
reflect previously approved SIP
provisions. The EPA's finding of
substantial inadequacy and a SIP call for
a given state provides the state time to
revise its SIP in response to the SIP call
through the necessary state and federal
administrative process. Thereafter, any
needed revisions to existing permits
will be accomplished in the ordinary
course as the state issues new permits
or reviews and revises existing permits.
The EPA does not intend the issuance
of a SIP call to have automatic impacts
on the terms of any existing permit.
Fourth, the EPA does not intend its


action on the Petition to alter the
emergency defense provisions at 40 CFR
70.6(g) and 40 CFR 71.6(g), i.e., the title
V regulations pertaining to "emergency
provisions" permissible in title V
operating permits. The EPA's
regulations applicable to title V
operating permits may only be changed
through appropriate rulemaking
procedures and existing permit terms
may only be changed through
established permitting processes.
Fifth, the EPA does not intend its


interpretations of the requirements of
the CAA in this action on the Petition
to be legally dispositive with respect to
any particular current enforcement
proceedings in which a violation of SIP
emission limitations is alleged to have
occurred. The EPA handles enforcement
matters by assessing each situation, on
a case-by-case basis, to determine the
appropriate response and resolution.


For purposes of alleged violations of SIP
provisions, however, the terms of the
applicable SIP provision will continue
to govern until that provision is revised
following the appropriate process far
SIP revisions, as required by the CAA.
Finally, the EPA does intend this final


action, developed through notice and
comment, to be the statement of its most
current SSM Policy, reflecting the EPA's
interpretation of CAA requirements
applicable to SIP provisions related to
excess emissions during SSM events. In
this regard, the EPA is adding to and
clarifying its prior statements in the
1999 SSM Guidance and making the
specific changes to that guidance as
discussed in this action. Thus, this final
notice for this action will constitute the
EPA's SSM Policy on agoing-forward
basis.


VIII. Legal Authority, Process and
Timing far SIP Calls


A. SIP Call Authority Under Section
11 o(k)(5)


1. General Statutory Authority


The CAA provides a mechanism for
the correction of flawed SIPS, under
CAA section 110(k)(5), which provides
that "[w]henever the Administrator
finds that the applicable
implementation plan for any area is
substantially inadequate to attain or
maintain the relevant national ambient
air quality standards, to mitigate
adequately the interstate pollutant
transport described in section [176A] of
this title or section [184] of this title, or
to otherwise comply with any
requirement of [the Act], the
Administrator shall require the State to
revise the plan as necessary to correct
such inadequacies. The Administrator
shall notify the State of the inadequacies
and may establish reasonable deadlines
(not to exceed 18 months after the date
of such notice) for the submission of
such plan revisions."
By its explicit terms, this provision


authorizes the EPA to find that a state's
existing SIP is "substantially
inadequate" to meet CAA requirements
and, based on that finding, to "require
the State to revise the [SIP] as necessary
to correct such inadequacies." This type
of action is commonly referred to as a
"SIP call." 289


zeoThe EPA also has other discretionazy authority
to address incorrect SIP provisions, such as the
authority in CAA section 110(k)(6) for the EPA to
correct errors in prior SIP approvals. The authority
in CAA section 110(k)(5) and CAA section 110(kJ(6)
can sometunes overlap and offer alternative
mechanisms to address problematic SIP provisions.
In this instance, the EPA believes that the
mechanism provided by CAA section 110(k)(5) is
the better approach, because using the mechanism
of the CAA section 130(k)(6) error correction would


Significantly, CAA section 110(k)(5)
explicitly authorizes the EPA to issue a
SIP call "whenever" the EPA makes a
finding that the existing SIP is
substantially inadequate, thus providing
authority for the EPA to take action to
correct existing inadequate SIP
provisions even long after their initial
approval, or even if the provisions only
become inadequate due to subsequent
events.290 The statutory provision is
worded in the present tense, giving the
EPA authority to rectify any deficiency
in a SIP that currently exists, regardless
of the fact that the EPA previously
approved that particular provision in
the SIP and regardless of when that
approval occurred.


It is also important to emphasize that
CAA section 110(k)(5) expressly directs
the EPA to take action if the SIP
provision is substantially inadequate,
not just for purposes of attainment or
maintenance of the NAAQS but also for
purposes of "any requirement" of the
CAA. The EPA interprets this reference
to "any requirement' of the CAA on its
face to authorize reevaluation of an
existing SIP provision for compliance
with those statutory and regulatory
requirements that are germane to the SIP
provision at issue. Thus, for example, a
SIP provision that is intended to be an
"emission limitation" for purposes of a
nonattainment plan for purposes of the
1997 PM2.5 NAAQS must meet various
applicable statutory and regulatory
requirements, including requirements of
CAA section 110(a)(2)(A) such as
enforceability, the definition of the term
"emission limitation" in CAA section
302(k), the level of emissions control


eliminate the affected emission lunitations from the
SIP potentially leaving no emission lunitation in
place, whereas the mechanism of the CAA section
110(k)(5) SIP call will keep the provisions in place
during the pendency of the state's revision of the
SIP and the EPA's action on that revision. In the
case of provisions that include impermissible
automatic exemptions or discretionary exemptions,
the EPA believes that retention of the existing SIP
provision is preferable to the absence of the
provision in the interim.
z~0 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C.


Cir. 2000) (upholding the "NOx SIP Call" to states
requiring revisions to previously approved SIPS
with respect to ozone transport and section
110(a)(2)(D)(i)(I)); "Action to Ensure Authority To
Issue Permits Under the Prevention of Significant
Deterioration Program to Sources of Greenhouse
Gas Emissions: Finding of Substantial Inadequacy
and SIP Call; Final rule," 75 FR 77698 (December
13, 2010) (the EPA issued a SIP call to 13 states
because the endangerment finding for GHGs meant
that these previously approved SIPS were
substantially inadequate because they did not
provide for the regulation of GHGs in the PSD
permitting programs of these states as required by
CAA section 110(a)(2)(C) and section 11o(a)(2)(J));
"Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision," 74 FR 21639 (April
18, 2011) (the EPA issued a SIP call to rectify SIP
provisions dating hack to 1980).
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construe the ambiguous SIP provision to
bar enforcement, then the EPA believes
that it maybe appropriate to take action
to eliminate that uncertainty by
requiring the state to revise the
ambiguous SIP provision. Under such
circumstances, it maybe appropriate for
the EPA to issue a SIP call to assure that
the SIP provisions are sufficiently clear
and consistent with CAA requirements
on their face.z96


In this instance, the Petition raised
questions concerning the adequacy of
existing SIP provisions that pertain to
the treatment of excess emissions during
SSM events. The SIP provisions
identified by the Petitioner generally fall
into four major categories: (i) Automatic
exemptions; (ii) exemptions as a result
of director's discretion; (iii) provisions
that appear to bar enforcement by the
EPA or through a citizen suit if the state
decides not to enforce through exercise
of enforcement discretion; and (iv)
affirmative defense provisions that
purport to limit or eliminate a court's
jurisdiction to assess liability and
impose remedies for exceedances of SIP
emission limitations. The EPA believes
that each of these types of SIP
deficiency potentially justifies a SIP call
pursuant to CAA section 110(k)(5), if the
Agency determines that a SIP call is the
proper means to rectify an existing
deficiency in a SIP.


2. Substantial Inadequacy of Automatic
Exemptions


The EPA believes that SIP provisions
that provide an automatic exemption
from otherwise applicable emission
limitations are substantially inadequate
to meet CAA requirements. A typical
SIP provision that includes an
impermissible automatic exemption
would provide that a source has to meet
a specific emission limitation, except
during startup, shutdown and
malfunction, and by definition any
excess emissions during such events
would not be violations and thus there
could be no enforcement based on those
excess emissions. The EPA's
interpretation of CAA requirements for


where states had approved alternative emission
limitations under procedures the EPA had approved
in the SIP); Florida Power &Light Co. v. Costle, 650
F.2d 579, 588 (5th Cir. 1981) (the EPA to be
accorded no discretion in interpreting state law).
The EPA does not agree with the holdings of these
cases, but they illustrate why it is reasonable to
eliminate any uncertainty about enforcement
authority by requiring a state to remove or revise
a SIP provision that could be read in a way
inconsistent with the requirements of the CAA.
2~~ See US Magnesium, LLC v. EPA, 690 F.3d


1157, 1170 (10th Cir. 2012) (upholding the EPA's
use of SIP call authority in order to clarify language
in the SIP that could be read to violate the CAA,
even if a court has not yet interpreted the language
in that wayJ.


SIP provisions has been reiterated
multiple times through the SSM Policy
and actions on SIP submissions that
pertain to this issue. The EPA's
longstanding view is that SIP provisions
that include automatic exemptions for
excess emissions during SSM events,
such that the excess emissions during
those events are not considered
violations of the applicable emission
limitations, do not meet CAA
requirements. Such exemptions
undermine the attainment and
maintenance of the NAAQS, protection
of PSD increments and improvement of
visibility, and SIP provisions that
include such exemptions fail to meet
these and other fundamental
requirements of the CAA.
The EPA interprets CAA sections


11o(a)(2)(A) and 11o(a)(2)(C) to require
that SIPS contain "emission limitations"
to meet CAA requirements. Pursuant to
CAA section 302(k), those emission
limitations must be "continuous."
Automatic exemptions from otherwise
applicable emission limitations thus
render those limits less than continuous
as required by CAA sections 302(k),
110(a)(2)(A) and 110(a)(2)(C), thereby
inconsistent with a fundamental
requirement of the CAA and thus
substantially inadequate as
contemplated in CAA section 110(k)(5).
This inadequacy has far-reaching


impacts. For example, air agencies rely
on emission limitations in SIPS in order
to provide for attainment and
maintenance of the NAAQS. These
emission limitations are often used by
air agencies to meet various
requirements including: (i) In the
estimates of emissions for emissions
inventories; (ii) in the determination of
what level of emissions meets various
statutory requirements such as
"reasonably available control measures"
in nonattainment SIPS or "best available
retrofit technology" in regional haze
SIPS; and (iii) in critical modeling
exercises such as attainment
demonstration modeling for
nonattainment areas or increment use
for PSD permitting purposes.
Because the NAAQS are not directly


enforceable against individual sources,
air agencies rely on the adoption and
enforcement of these generic and
specific emission limitations in SIPS in
order to provide for attainment and
maintenance of the IVAAQS, protection
of PSD increments and improvement of
visibility, and to meet other CAA
requirements. Automatic exemption
provisions for excess emissions
eliminate the possibility of enforcement
for what would otherwise be clear
violations of the relied-upon emission
limitations and thus eliminate any


opportunity to obtain injunctive relief
that maybe needed to protect the
IVAAQS or meet other CAA
requirements. Likewise, the elimination
of any possibility for penalties for what
would otherwise be clear violations of
the emission limitations, regardless of
the conduct of the source, eliminates
any opportunity for penalties to
encourage appropriate design, operation
and maintenance of sources and to
encourage efforts by source operators to
prevent and to minimize excess
emissions in order to protect the
NAAQS or to meet other CAA
requirements. Removal of this monetary
incentive to comply with the SIP
reduces a source's incentive to design,
operate, and maintain its facility to meet
emission limitations at all times.


3. Substantial Inadequacy of Director's
Discretion Exemptions


The EPA believes that SIP provisions
that allow discretionary exemptions
from otherwise applicable emission
limitations are substantially inadequate
to meet CAA requirements for the same
reasons as automatic exemptions, but
for additional reasons as well. A typical
SIP provision that includes an
impermissible "director's discretion"
component would purport to authorize
air agency personnel to modify existing
SIP requirements under certain
conditions, e.g., to grant a variance from
an otherwise applicable emission
limitation if the source could not meet
the requirement in certain
circumstances.297 If such provisions are
sufficiently specific, provide for
sufficient public process and are
sufficiently bounded, so that it is
possible to anticipate at the time of the
EPA's approval of the SIP provision
how that provision will actually be
applied and the potential adverse
impacts thereof, then such a provision
might meet basic CAA requirements. In
essence, if it is possible to anticipate
and evaluate in advance how the
exercise of enforcement discretion could
impact compliance with other CAA
requirements, then it maybe possible to
determine in advance that the
preauthorized exercise of director's
discretion will not interfere with other
CAA requirements, such as providing
for attainment and maintenance of the


z~~ The EPA notes that problematic "director's
discretion" provisions aze not limited only to those
that purport to authorize alternative emission
limitations from those required in a SIP. Other
problematic director's discretion provisions could
include those that purport to provide for
discretionary changes to other substantive
requirements of the SIP, such as applicability,
operating requirements, recordkeeping
requirements, monitoring requireme¢ts, test
methods, and alternative compliance methods.
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In addition, discretionary exemptions
undermine effective enforcement of the
SIP by the EPA or through a citizen suit,
because often there may have been little
or no public process concerning the
exercise of director's discretion to grant
the exemptions, or easily accessible
documentation of those exemptions,
and thus even ascertaining the possible
existence of such ad hac exemptions
will further burden parties who seek to
evaluate whether a given source is in
compliance or to pursue enforcement if
it appears that the source is not. Where
there is little or no public process
concerning such ad hoc exemptions, ar
there is inadequate access to relevant
documentation of those exemptions,
enforcement by the EPA or through a
citizen suit maybe severely
compromised. As explained in the 1999
SSM Guidance, the EPA does not
interpret the CAA to allow SIP
provisions that would allow the exercise
of director's discretion concerning
violations to bar enforcement by the
EPA or through a citizen suit. The
exercise of director's discretion to
exempt conduct that would otherwise
constitute a violation of the SIP would
interfere with effective enforcement of
the SIP. Such provisions are
inconsistent with and undermine the
enforcement structure of the CAA
provided in CAA sections 113 and 304,
which provide independent authority to
the EPA and citizens to enforce SIP
provisions, including emission
limitations. Thus, SIP provisions that
allow discretionary exemptions from
applicable SIP emission limitations
through the exercise of director's
discretion are substantially inadequate
to comply with CAA requirements as
contemplated in CAA section 110(k)(5).


4. Substantial Inadequacy of Improper
Enforcement Discretion Provisions


The EPA believes that SIP provisions
that pertain to enforcement discretion
but could be construed to bar
enforcement by the EPA or through a
citizen suit if the air agency declines to
enforce are substantially inadequate to
meet CAA requirements. A typical SIP
provision that includes an
impermissible enforcement discretion
provision specifies certain parameters
for when air agency personnel should
pursue enforcement action, but is
worded in such a way that the air
director's decision defines what
constitutes a "violation" of the emission
limitation for purposes of the SIP, i.e.,
by defining what constitutes a violation,
the air agency's own enforcement


discretion decisions are imposed on the
EPA or citizens.3o1
The EPA's longstanding view is that


SIP provisions cannot enable an air
agency's decision concerning whether
or not to pursue enforcement to bar the
ability of the EPA or the public to
enforce applicable requirements.3oz
Such enforcement discretion provisions
in a SIP would be inconsistent with the
enforcement structure provided in the
CAA. Specifically, the statute provides
explicit independent enforcement
authority to the EPA under CAA section
113 and to citizens under CAA section
304. Thus, the CAA contemplates that
the EPA and citizens have authority to
pursue enforcement for a violation even
if the air agency elects not to do so. The
EPA and citizens, and any court in
which they seek to pursue an
enforcement claim for violation of SIP
requirements, must retain the authority
to evaluate independently whether a
source's violation of an emission
limitation warrants enforcement action.
Potential for enforcement by the EPA or
through a citizen suit provides an
important safeguard in the event that
the air agency lacks resources or ability
to enforce violations and provides
additional deterrence. Accordingly, a
SIP provision that operates at the air
agency's election to eliminate the
authority of the EPA or the public to
pursue enforcement actions would
undermine the enforcement structure of
the CAA and would thus be
substantially inadequate to meet
fundamental requirements in CAA
sections 113 and 304.


5. Substantial Inadequacy of Affirmative
Defense Provisions


The EPA believes that SIP provisions
that provide an affirmative defense for
excess emissions during SSM events are
substantially inadequate to meet CAA
requirements. A typical SIP provision
that includes an impermissible
affirmative defense operates to limit or
eliminate the jurisdiction of federal
courts to assess liability or to impose
remedies in an enforcement proceeding
for exceedances of SIP emission
limitations. Some affirmative defense
provisions apply broadly, whereas
others are components of specific


3~~ See, e.g., "Finding of Substantial Inadequacy
of Implementation Plan; Call for Utah State
Implementation Plan Revision," 75 FR 70888 at
70892 (November 19, 2010). The SIP provision at
issue provided that information concerning a
malfunction "shall be used by the executive
secretary in determining whether a violation has
occurred and/or the need of further enforcement
action." This SIP language appeazed to give the
state official exclusive authority to determine
whether excess emissions constitute a violation.


aoz See 1999 SSM Guidance at 3.


emission limitations. Some provisions
use the explicit term "affirmative
defense," whereas others are structured
as such provisions but do not use this
specific terminology. All of these
provisions, however, share the same
legal deficiency in that they purport to
alter the statutory jurisdiction of federal
courts under section 113 and section


304 to determine liability and to impose
remedies for violations of CAA
requirements, including SIP emission
limitations. Accordingly, an affirmative
defense provision that operates to limit
or to eliminate the jurisdiction of the
federal courts would undermine the
enforcement structure of the CAA and
would thus be substantially inadequate
to meet fundamental requirements in
CAA sections 113 and 304. By
undermining enforcement, such
provisions also are inconsistent with
fundamental CAA requirements such as
attainment and maintenance of the
NAAQS, protection of PSD increments
and improvement of visibility.


B. SIP Call Process Under Section
11 o(k)(5)


Section 110(k)(5) of the CAA provides
the EPA with authority to determine
whether a SIP is substantially
inadequate to attain or maintain the
NAAQS or otherwise comply with any
requirement of the CAA. Where the EPA
makes such a determination, the EPA
then has a duty to issue a SIP call.


In addition to providing general
authority for a SIP call, CAA section
110(k)(5) sets forth the process and
timing for such an action. First, the
statute requires the EPA to notify the
state of the final finding of substantial
inadequacy. The EPA typically provides
notice to states by a letter from the
Assistant Administrator for the Office of
Air and Radiation to the appropriate
state officials in addition to publication
of the final action in the Federal
Register.
Second, the statute requires the EPA


to establish "reasonable deadlines (not
to exceed 18 months after the date of
such notice)" for states to submit
corrective SIP submissions to eliminate
the inadequacy in response to the SIP
call. The EPA proposes and takes
comment on the schedule for the
submission of corrective SIP revisions
in order to ascertain the appropriate
timeframe, depending on the nature of
the SIP inadequacy.
Third, the statute requires that any


finding of substantial inadequacy and
notice to the state be made public. By
undertaking anotice-and-comment
rulemaking, the EPA assures that the air
agencies, affected sources and members
of the public all are adequately
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Office as they develop the SIP revisions.
The EPA intends to review and act upon
the SIP submissions as promptly as
resources will allow, in order to correct
these deficiencies in as timely a manner
as possible. Recent experience with
several states that elected to correct the
deficiencies identified in the February
2013 proposal in advance of this final
action suggests that these SIP revisions
can be addressed efficiently through
cooperation between the air agencies
and the EPA.
The EPA notes that the SIP call for


affected states finalized in this action is
narrow and applies only to the specific
SIP provisions determined to be
inconsistent with the requirements of
the CAA. To the extent that a state is
concerned that elimination of a
particular aspect of an existing emission
limitation, such as an impermissible
exemption, will render that emission
limitation more stringent than the state
originally intended and more stringent
than needed to meet the CAA
requirements it was intended to address,
the EPA anticipates that the state will
revise the emission limitation
accordingly, but without the
impermissible exemption or other
feature that necessitated the SIP call.
With adequate justification, this SIP
revision might, e.g., replace a numerical
emission limitation with an alternative
control method (design, equipment,
work practice or operational standard)
as a component of the emission
limitation applicable during startup
and/or shutdown periods.
The EPA emphasizes that its authority


under CAA section 110(k)(5) does not
extend to requiring a state to adopt a
particular control measure in its SIP
revision in response to the SIP call.
Under principles of cooperative
federalism, the CAA vests air agencies
with substantial discretion in how to
develop SIP provisions, so long as the
provisions meet the legal requirements
and objectives of the CAA.306 Thus, the
inclusion of a SIP call to a state in this
action should not be misconstrued as a
directive to the state to adopt a
particular control measure, The EPA is
merely requiring that affected states
make SIP revisions to remove or revise
existing SIP provisions that fail to
comply with fundamental requirements
of the CAA. The states retain discretion
to remove or revise those provisions as
they determine best, so long as they
bring their SIPS into compliance with


l ) aos See Virginia v. EPA, 108 F.3d 1397 (D.C. Cir.
\.rr' 1997) (SIP call remanded and vacated because, inter


olio, the EPA had issued a SIP call that required
states to adopt a particular control measure for
mobile sources).


the requirements of the CAA.ao~
Through this rulemaking action, the
EPA is reiterating, clarifying and
updating its interpretations of the CAA
with respect to SIP provisions that
apply to emissions from sources during
SSM events in order to provide states
with comprehensive guidance
concerning such provisions.
Finally, the EPA notes that under


section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(d), an
agency rule should not be "effective"
less than 30 days after its publication,
unless certain exceptions apply
including an exception for "good
cause." In this action, the EPA is
simultaneously taking final action on
the Petition, issuing its revised SSM
Policy guidance to states for SIP
provisions applicable to emissions
during SSM events and issuing a SIP
call to 36 states for specific existing SIP
provisions that it has determined to be
substantially inadequate to meet CAA
requirements. Section 110(k)(5)
provides that the EPA must notify states
affected by a SIP call and must establish
a deadline for SIP submissions by
affected states in response to a SIP call
not to exceed 18 months after the date
of such notification. The EPA is
notifying affected states of this final SIP
call action on May 22, 2015. Thus,
regardless of the effective date of this
action, the deadline for submission of
SIP revisions to address the specific SIP
provisions that the EPA has identified
as substantially inadequate will be
November 22, 2016. In addition, the
EPA concludes that there is good cause
for this final action to be effective on
May 22, 2015, the day upon which the
EPA provided notice to the states,
because any delayed effective date
would be unnecessary given that CAA
section 110(k)(5) explicitly provides that
the deadline for submission of the
required SIP revisions runs from the
date of notification to the affected states,
not from some other date, and shall not
exceed 18 months.


D. Response to Comments Concerning
SIP Call Authority, Process and Timing


The EPA received a wide range of
comments on the February 2013
proposal and the SNPR questioning the
scope of the Agency's authority to issue
this SIP call action under section


30~ Notwithstanding the latitude states have in
developing SIP provisions, the EPA is required to
assure that states meet the basic legal criteria for
SIPS. See Michigan v. EPA. 213 F.3d 663, 686 (D.C.
Cir. 2000) (upholding NOx SIP call because, inter
olio, the EPA was requiring states to meet basic
legal requirement that SIPS comply with section
110(a)(2)(DJ, not dictating the adoption of a
particulaz control measure).


110(k)(5), the process followed by EPA
for this SIP call action, or the timing
that the EPA provided for response to
this SIP call action. Although there were
numerous comments on these general
topics, the majority of the comments
raised the same questions and made
similar arguments (e.g., that the EPA has
an obligation under section 110(k)(5) to
"prove" not only that an exemption for
SSM events in a SIP emission limitation
is contrary to the explicit legal
requirements of the CAA but also that
this illegal exemption "caused" a
specific violation of the NAAQS at a
particular monitor on a particular day).
For clarity and ease of discussion, the
EPA is responding to these overarching
comments, grouped by topic, in this
section of this document.
1. Comments that section 110(k)(5)


requires the EPA to "prove causation"
to have authority to issue a SIP call.
Comment: Numerous state and


industry commenters argued that the
EPA has no authority to issue a SIP call
with respect to a given SIP provision
unless and until the Agency first proves
definitively that the provision has
caused a specific harm, such as a
specific violation of the NAAQS in a
specific area. These commenters
generally focused upon the "attainment
and maintenance" clause of section
110(k)(5) and did not address the
"comply with any requirement of" the
CAA clause.
For example, many industry


commenters opposed the EPA's
interpretation of section 110(k)(5) on the
grounds that the Agency had failed to
provide a specific technical analysis
"proving" how the SIP provisions failed
to provide for attainment or
maintenance of the NAAQS. For areas
attaining the NAAQS, commenters
asserted that there should be a
presumption that existing SIP
provisions are adequate if they have
resulted in attainment of the NAAQS.
For areas violating the NAAQS>
commenters claimed that the EPA is
required to conduct a technical analysis
to determine if there is a "nexus
between the provisions that are the
subject of its SSM SIP Call Proposal and
the specific pollutants for which
attainment has not been achieved."
Other industry commenters argued that
in order to have authority to issue a SIP
call, the EPA must prove through a
technical analysis that a given SIP
provision "is" substantially inadequate,
not that it "maybe." These commenters
claimed that the EPA has not shown
how any of the SIP provisions at issue
in this action "threatens the NAAQS,
fails to sufficiently mitigate interstate
transport, or comply with any other
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include a PSD permitting program that
addresses all federally regulated air
pollutants, including GHGs. In that
action, the EPA made a finding that the
SIPS of 13 states were substantially
inadequate to "comply with any
requirement" of the CAA because the
PSD permitting programs in their EPA-
approved SIPS did not apply to GHG
emissions from new and modified
sources. Accordingly, the EPA issued a
SIP call to the 13 states because their
SIPS failed to comply with specific legal
requirements of the CAA. This failure to
meet an explicit CAA legal requirement
to address GHG emissions in permits for
sources as required by statute did not
require the EPA to provide a technical
analysis of the specific environmental
impacts that this substantial inadequacy
would cause. For this type of SIP
deficiency, it was sufficient for the EPA
to make a factual finding that the
affected states had SIPS that failed to
meet this fundamental legal
requirement.31z The EPA has issued
other SIP calls for which the Agency
made a finding that a state's failure to
meet specific legal requirement of the
CAA for SIPS was a substantial
inadequacy without the need to provide
a technical air quality analysis relating
to NAAQS violations.313
The EPA believes that the most


relevant precedent for what is necessary
to support a finding of substantial
inadequacy in this action is the SIP call
that the Agency previously issued to the
state of Utah for deficient SIP provisions
related to the treatment of excess
emissions during SSM events.a14 In that
SIP call action, the EPA made a finding
that two specific provisions in the
state's SIP were substantially inadequate
because they were inconsistent with
legal requirements of the CAA. For one
of the provisions that included an
exemption for emissions during
"upsets" (i.e., malfunctions), the EPA
explained:


Contrary to CAA section 302(k)'s definition
of emission limitation, the exemption [in the
provision] renders emission limitations in


3'zld., 75 FR 77698 at 77705-07
313 See, e.g., "Finding of Substantial Inadequacy


of Implementation Plan; Call for California State
Implementation Plan Revision," 68 FR 37746 Qune
25, 2003) (SIP call to California for failure to meet
legal requirements of section 130(a)(2)(C), section
130(a)(2)(I), and section 130(a](2)(E) because of
exemptions for agricultural sources from NNSR and
PSD permitting requirements); "Credible Evidence
Revisions," 62 FR 8314 at 8327 (February 24, 1997)
(discussing SIP calls requiring states to revise their
SIPS to meet CAA requirements with respect to the
use of any credible evidence in enforcement actions
far SIP violations).


al9 See "Finding of Substantial Inadequacy of
Implementation Plan; Call far Utah State
Implementation Plan Revision; Proposed rule," 76
FR 21639 (April 18, 2011).


the Utah SIP less than continuous and,
contrary to the requirements of CAA sections
110(a)(2)(A) and (C), undermines the ability
to ensure compliance with SIP emissions
limitations relied onto achieve the NAAQS
and other relevant CAA requirements at all
times. Therefore, the [provision] renders the
Utah SIP substantially inadequate to attain or
maintain the NAAQS or to comply with other
CAA requirements such as CAA sections
11o(a)(2)(A) and (C) and 302(k), CAA
provisions related to prevention of significant
deterioration (PSD) and nonattainment NSR
permits (sections 165 and 173), and
provisions related to protection of visibility
(section 169A).31s


For a second provision, the EPA made
a finding of substantial inadequacy
because the provision interfered with
the enforcement structure of the CAA.
The EPA explained:


This provision appears to give the executive
secretary exclusive authority to determine
whether excess emissions constitute a
violation and thus to preclude independent
enforcement action by EPA and citizens
when the executive secretary makes a non-
violation determination. This is inconsistent
with the enforcement structure under the
CAA, which provides enforcement authority
not only to the States, but also to EPA and
citizens.. . .Because it undermines the
envisioned enforcement structure, it also
undermines the ability of the State to attain
and maintain the NAAQS and to comply
with other CAA requirements related to PSD,
visibility, NSPS, and NESHAPS.3's


In the Utah SIP call rulemaking, the
EPA received similar adverse comments
arguing that the Agency has no
authority under section 110(k)(5) to
issue a SIP call without a factual
analysis that proves that the deficient
SIP provisions caused a specific
environmental harm, such as a NAAQS
violation. Commenters in that
rulemaking likewise argued that the
EPA was required to prove a causal
connection between the excess
emissions that occurred during a
specific exempt malfunction and a
specific violation of the NAAQS. In
response to those comments, the EPA
explained:


[W]e need not show a direct causal link
between any specific unavoidable breakdown
excess emissions and violations of the
NAAQS to conclude that the SIP is
substantially inadequate. It is our
interpretation that the fundamental integrity
of the CAA's SIP process and structure is
undermined if emission limits relied on to


3~s Id., 76 FR 21639 at 21641. The EPA also found
the first provision substantially inadequate because
it operated to create an additional exemption for
emissions during malfunctions that modified the
existing emission limitations in some federal NSPS
and NESHAP that the state had incorporated by
reference into its SIP. The EPA's 1999 SSM
Guidance had indicated that state SIP provisions
could not validly alter NSPS or NESHAP.


aicjd.


meet CAA requirements can be exceeded
without potential recourse by any entity
granted enforcement authority by the CAA.
We are not restricted to issuing SIP calls only
after a violation of the NAAQS has occurred
or only where a specific violation can be
linked to a specific excess emissions
event.31'


The EPA's interpretation of section
110(k)(5) in the Utah action was directly
challenged in US Magnesium, LLCv.
EPA.318 Among other claims, the
petitioners argued that the EPA did not
have authority for the SIP call because
the Agency had not "set out facts
showing that the [SIP provision] has
prevented Utah from attaining or
maintaining the NAAQS or otherwise
complying with the CAA." Thus, the
same arguments raised by commenters
in this action have previously been
advanced and rejected by the EPA and
the courts. The court expressly upheld
the EPA's interpretation of section
110(k)(5), concluding:


Certainly, a SIP could be deemed
substantially inadequate because air-quality
records showed that actions permitted under
the SIP resulted in NAAQS violations, but
the statute can likewise apply to a situation
like this, where the EPA determines that a
SIP is no longer consistent with the EPA's
understanding of the CAA. In such a case, the
CAA permits the EPA to find that a SIP is
substantially inadequate to comply with the
CAA, which would allow the EPA to issue
a SIP call under CAA section 110(k)(5).31s


Finally, the EPA disagrees with the
commenters on this specific point
because it is not a logical construction
of section 110(k)(5). The implication of
the commenters' argument is that if a
given area is in attainment, then the
question of whether the SIP provisions
meet applicable legal requirements is
irrelevant. If a given area is not in
attainment, then the implication of the
commenter's argument is that the EPA
must prove that the legally deficient SIP
provision factually caused the violation
of the NAAQS or else the legal
deficiency is irrelevant. In the latter
case, the logical extension of the
commenter's argument is that no matter
how deficient a SIP provision is to meet
applicable legal requirements, the EPA
is foreclosed from directing the state to
correct that deficiency unless and until
there is proof of a specific
environmental harm caused, or specific
enforcement case thwarted, by that
deficiency. Such a reading is
inconsistent with both the letter and the
intent of section 110(k)(5).
2. Comments that the EPA must make


specific factual findings to meet the


31~ Id., 76 FR 21639 at 21643.
3'e 690 F.3d 1157 (10th Cir. 2012J.
31~Id. 690 F.3d at 1168.
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refer exclusively to provisions that are
literally found to cause a specific
violation of the NAAQS. The EPA
acknowledges that the legislative history
quoted by the commenters discusses
findings related to a failure of a SIP to
attain the NAAQS, but the passage
quoted does not explain the meaning of
"new information" any more
specifically than the statute, nor does
the passage explain why the actual
statutory text of section 11o(a)(2)(H)(ii)
now refers to findings related to failures
to meet "any additional requirements"
of the CAA.322 Moreover, the
commenters did not address the changes
to the CAA in 1977 that added to the
statutory language to refei to other
requirements, nor did they address the
changes to the CAA in 1990 that added
section 110(k)(5), which refers to all
other requirements of the CAA. The
EPA believes that the more recent
changes to the statute in fact support its
view that section 11o(a)(2)(H)(ii) entails
compliance with the legal requirements
of the CRA, not the narrow reading
advocated by the commenters.
Fourth, the EPA disagrees with the


commenters' arguments that it did not
make factual "findings" to support this
SIP call. To the contrary, the EPA has
made numerous factual determinations
with regard to the specific SIP
provisions at issue. For example, for
those SIP provisions that include
automatic exemptions for emissions
during SSM events, the EPA has found
that the provisions are inconsistent with
the definition of "emission limitation"
in section 302(k) and that SIP provisions
that allow sources to exceed otherwise
applicable emission limitations during
SSM events may interfere with
attainment and maintenance of the
IVAAQS. The EPA has also made the
factual determination that other SIP
provisions that authorize director's
discretion exemptions during SSM
events are inconsistent with the
statutory provisions applicable to the
approval and revision of SIP provisions.
The EPA has found that overbroad
enforcement discretion provisions are
inconsistent with the enforcement
structure of the CAA in that they could
be interpreted to allow the state to make
the final decision whether such
emissions are violations, thus impeding
the ability of the EPA and citizens to
enforce the emission limitations of the


322 The EPA notes that the significance of this
1970 legislative history was raised in US
Magnesium, LLCv. EPA, 690 F.3d 1157, 1166 (10th
Cir. 2012). That court found the legislative history
"inapposite" simply because it did not pertain to
section 130(k)(5) which Congress added to the CAA
in 1990. This legislative history passage is of
limited significance in this action as well.


SIP. Similarly, the EPA has found,
consistent with the courts decision in
NRDCv. EPA, that affirmative defenses
in SIP provisions are inconsistent with
CAA requirements because they operate
to alter or eliminate the jurisdiction of
the courts to determine liability and
impose penalties. In short, the EPA has
made the factual findings that specific
provisions are substantially inadequate
to meet requirements of the CAA, as
contemplated in both section
ZZo(a)(z)(H)(ii) and section 11o(k)(s).
Finally, the EPA notes that the cases


cited by the commenters to support
their contentions concerning the factual
basis for agency decisions are not
relevant to the specific question at hand.
The correct question is whether section
110(a)(2)(H)(ii) requires the type of
factual or technical analysis that they
claim. None of the cases they cited
address this specific issue. By contrast,
the decision of the Tenth Circuit in US
Magnesium, LLC v. EPA is much more
relevant. In that decision, the court
concluded that the EPA's authority
under section 110(k)(5) is not restricted
to situations where a deficient SIP
provision caused a specific violation of
the NAAQS and the exercise of that
authority does not require specific
factual findings that the provision
caused such impacts.3z3
3. Comments that the EPA lacks


authority to issue a SIP call because it
is interpreting the term "substantial
inadequacy" incorrectly.
Comment: Some commenters claimed


that although the term "substantially
inadequate" is not defined in the
statute, the EPA made no effort to
interpret the term. Citing Qwest Corp. v.
FCC, 258 F.3d 1191, 1201-02 (10th Cir.
2001), the commenters argued that the
EPA is not entitled to any deference to
its interpretation of the term
"substantial inadequacy."
Other commenters acknowledged that


the EPA took the position that the term
"substantially inadequate" is not
defined in the CAA and that the Agency
can establish an interpretation of that
provision under Chevron step 2.
However, these commenters disagreed
that the EPA's interpretation of the term.
in the February 2013 proposal was
reasonable. In particular, the
commenters disagreed with the EPA's
view that once a SIP provision is found
to be "facially inconsistent' with a
specific legal requirement of the CAA,
nothing more is required to find the
provision "substantially inadequate" to
"comply with" that requirement.
Commenters claimed that the EPA's
interpretation conflicts with the statute


3za Id., 690 F.3d 1157, 1166.


because it ignores the statutory
requirement that a SIP call be based on
inadequacies that are "substantial" and
that the interpretation does not meet the
"high bar" Congress established before
states could be required to undertake
the difficult task of revising a SIP.
State commenters claimed that the


requirement that the EPA must
determine that the SIP is "substantially"
inadequate establishes a heavy burden
for the EPA. The commenters relied on
a dictionary definition of
"substantially" as meaning
"considerable in importance, value,
degree, amount, or extent." The
commenters argued that when
modifying the word "inadequate," the
use of the modifier "substantially" in
section 110(k)(5) enhances the degree of
proof required. Thus, the commenters
argued that the EPA cannot just assume
that the provisions may prevent
attainment of the NAAQS.
Other industry commenters disagreed


that the term "substantially inadequate"
is ambiguous but claimed that even if it
were, the EPA's own interpretation is
vague and ambiguous. The commenters
asserted that the EPA's statement that it
must evaluate the adequacy of specific
SIP provision "in light of the specific
purposes for which the SIP provision at
issue is required" and with respect to
whether the provision meets
"fundamental legal requirements
applicable to such a provision" is not a
reasonable interpretation of the
statutory language. Furthermore, the
commenters argued, the EPA's
interpretation of section 110(k)(5) to
authorize a SIP call in the absence of
any causal evidence that the SIP
provision at issue causes a particular
environmental impact reads out of the
statute "the explicit requirement that a
SIP call related to IVAAQS be made only
where the state plan is substantially
inadequate to attain or maintain the
relevant standard."
Response: The EPA disagrees with


commenters who claimed that the
Agency did not explain its
interpretation of section 11o(k)(5) in
general, or the term "substantially
inadequate" in particular, in the
February 2013 proposal. To the
contrary, the EPA provided an
explanation of why it considers section
110(k)(5) to be ambiguous and provided
a detailed explanation of how the
Agency is interpreting and applying that
statutory language to the specific SIP
provisions at issue in this action.3z4
Moreover, the EPA explained why it
believes that the four major types of


324 See February 2013 proposal, 78 FR 12459 at
12483-88.
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specific nature of the SIP call in
question for section 110(a)(2)(D)(i) did
warrant a technical evaluation of
whether the emissions from sources in
particular states were significantly
contributing to violations of a NAAQS
in other states. Thus, the EPA elected to
perform a specific form of analysis to
determine whether emissions from
sources in certain states significantly
contributed to violations of the NAAQS
in other states, and if so, what degree of
reductions were necessary to remedy
that interstate fransport.


The nature of the SIP deficiencies at
issue in this action does not require that
type of technical analysis and does not
require a "quantification" of the extent
of the deficiency. In this action, the EPA
is promulgating a SIP call action that
directs the affected states to revise
existing SIP provisions with specific
legal deficiencies that make the
provisions inconsistent with
fundamental legal requirements of the
CAA for SIPS, e.g., automatic
exemptions for emissions during SSM
events or affirmative defense provisions
that limit or eliminate the jurisdiction of
courts to determine liability and impose
remedies for violations. Accordingly,
the EPA has determined that it is not
necessary to establish that these
deficiencies literally caused a specific
violation of the NAAQS on a particular
day or undermined a specific
enforcement case. It is sufficient that the
provisions fail to meet a legal
requirement of the CAA and thus are
substantially inadequate as provided in
section 110(k)(5).


5. Comments that the EPA's
interpretation of substantial inadequacy
would override state discretion in
development of SIP provisions.


Comment: Some state and industry
commenters argued that the EPA's
interpretation of its authority under
section 110(k)(5) is wrong because it is
inconsistent with the principle of
cooperative federalism. These
commenters asserted that the EPA's
interpretation of the term "substantially
inadequate," as explained in the
February 2013 proposal, would allow
the Agency to dictate that states revise
their SIPS without any consideration of
whether the states' preferred control
measures affect attainment of the
NAAQS, thereby expanding the EPA's
role in CAA implementation.
Consequently, these commenters
concluded, the EPA's interpretation of
section 110(k)(5) is neither "reasonable"
nor "a permissible construction of the


statute" under the principles of Chevron
deference.3z~
Response: The EPA disagrees with the


.commenters' view of the cooperative-
federalism relationship established in
the CAA, as explained in detail in
section V.D.2 of this document. Because
the commenters are misconstruing the
respective responsibility and authorities
of the states and the EPA under
cooperative federalism, the Agency does
not agree that its interpretation of
section 110(k)(5) is "unreasonable" for
this reason under the principles of
Chevron. As explained in detail in the
February 2013 proposal, the EPA
interprets its authority under section
110(k)(5) to include the ability to
require states to revise their SIP
provisions to correct the types of
deficiencies at issue in this action.
Section 110(k)(5) explicitly authorizes


the EPA to issue a SIP call for a broad
range of reasons, including to address
any SIP provisions that relate to
attainment and maintenance of the
NAAQS, to interstate transport, or to
any other requirement of the CAA.328


The EPA's authority and responsibility
to review SIP submissions in the first
instance is to assure that they meet all
applicable procedural and substantive
requirements of the CAA, in accordance
with the requirements of sections
110(k)(3), 110(1) and 193. The EPA's
authority and responsibility under the
CAA includes assuring that SIP
provisions comply with specific
statutory requirements, such as the
requirement that emission limitations
apply to sources continuously. The CAA
imposes these statutory requirements in
order to assure that the larger objectives
of SIPS are achieved, such as the
attainment and maintenance of the
NAAQS, protection of PSD increments,
improvement of visibility and providing
for effective enforcement. The CAA
imposes this authority and
responsibility upon the EPA when it
first evaluates a SIP submission for
approval. Likewise, after the initial
approval, section 110(k)(5) authorizes
the EPA to require states to revise their
SIPS whenever the Agency later
determines that to be necessary to meet
CAA requirements. This does not in any
way allow the EPA to interfere in the


3z~ Chevron, U.S.A., Inc. v. Nafum/ Res. Def.
Council, Inc., 467 U.S. 837, 843-44 (1984).
3z" See, e.g., US Magnesium, LLCv. EPA, 690 F.3d


1157, 1168 (10th Cir. 2012) (citing 42 U.S.C.
7410(k)(5)) (holding that the EPA may issue a SIP
call not only based on NAAQS violations, but also
whenever "EPA determines that a SIP is no longer
consistent with the EPA's understanding of the
CAA"); id. at 1170 (upholding the EPA's authority
"to call a SIP in order to clazify language in the SIP
that could be read to violate the CAA," even absent
a pertinent judicial finding).


states' selection of the control measures
they elect to impose to satisfy CAA
requirements relating to NAAQS
attainment and maintenance, provided
that those selected measures comply
with all CAA requirements such as the
need for continuous emissions
limitations. Accordingly, the EPA
believes that its interpretation of section
110(k)(5) is fully consistent with the
letter and the purpose of the principles
of cooperative federalism.
6. Comments that the EPA cannot


issue a SIP call for an existing SIP
provision unless the provision was
deficient at the time the state originally
developed and submitted the provision
for EPA approval.
Comment: Commenters argued that


the EPA is using the SIP call to require
states to change SIP provisions that
were acceptable at the time they were
originally approved and argued that
section 110(k)(5) cannot be used for that
purpose. Specifically, one commenter
asserted that section 110(k)(5) provides
that findings of substantial inadequacy
shall "subject the State to the
requirements of this chapter to which
the State was subject when it developed
and submitted the plan for which such
finding was made." (Emphasis added by
commenter.) The implication of the
commenters' argument is that a SIP
provision only needs to meet the
requirements of the CAA that were
applicable at the time the state
originally developed and submitted the
provision for EPA approval. Because the
EPA has no authority to issue a SIP call
under their preferred reading of section
110(k)(5), the commenters claimed, the
EPA would have to use its authority
under section 110(k)(6) and would have
to establish that the original approval of
each of the provisions at issue in this
action was in error.
Response: The EPA disagrees with


this reading of section 110(k)(5). As an
initial matter, the commenter takes the
quoted excerpt of the statute out of
context. The quoted language follows
"to the extent the Administrator deems
appropriate." Thus, it is clear when the
statutory provision is read in full that
the EPA has discretion in specifying the
requirements to which the state is
subject and is not limited to specifying
only those requirements that applied at
the time the SIP was originally
"developed and submitted." Moreover,
this cramped reading of section
11o(k)(5) is not a reasonable
interpretation of the statute because by
this logic, the EPA could never require
states to update grossly out-of-date SIP
provisions so long as the provisions
originally met CAA requirements. Given
that the CAA creates a process by which
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For example, section 302(k) does not
differentiate between the legal
requirements applicable to SIP emission
limitations for an annual NAAQS versus
far a 1-hour NAAQS, nor between any
NAAQS based upon the statistical form
of the respective standards. In addition
to being supported by the text of section
302(k), the EPA's interpretation of the
requirement for sources to be subject to
continuous emission limitations is also
the most logical given the consequences
of the commenters' theory. The
commenters' argument provides
additional practical reasons to support
the EPA's interpretation of the CAA to
preclude exemptions for emissions
during SSM events from SIP emission
limitations as a basic legal requirement
for all emission limitations.
The EPA agrees that to ascertain the


specific ambient impacts of emissions
during a given SSM event can
sometimes be difficult. This difficulty
can be exacerbated by factors such as
exemptions in SIP provisions that not
only excuse compliance with emission
limitations but also affect reporting or
recordkeeping related to emissions
during SSM events. Determining
specific impacts of emissions during
SSM events can be further complicated
by the fact that the limited monitoring
network for the NAAQS in many states
may make it more difficult to establish
that a given SSM event at a given source
caused a specific violation of the
NAAQS. Even if a NAAQS violation is
monitored, it maybe the result of
emissions from multiple sources,
including multiple sources having an
SSM event simultaneously. The
different averaging periods and
statistical forms of the 1~1AAQS may
make it yet more difficult to determine
the impacts of specific SSM events at
specific sources, perhaps until years
after the event occurred. By the
commenters' own logic, there could be
situations in which it is functionally
impossible to demonstrate definitively
that emissions during a given SSM
event at a single source caused a
specific violation of a specific NAAQS.
The commenters' argument, taken to


its logical extension, could result in
situations where a SIP emission
limitation is only required to be
continuous for purposes of one NAAQS
but not for another, based on
considerations such as averaging time or
statistical form of the NAAQS. Such
situations could include illogical
outcomes such as the same emission
limitation applicable to the same source
simultaneously being allowed to contain
exemptions for emissions during SSM
events for one NAAQS but not for
another. For example, purely


hypothetically under the commenters'
premise, a given source could
simultaneously be required to comply
with arate-based NOX emission
limitation continuously for purposes of
a 1-hour NOz NAAQS but not be
required to do so for purposes of an
annual NOZ NAAQS, or the source
could be required to comply
continuously with the same NOx
limitation for purposes of the 8-hour
ozone NAAQS and the 24-hour PMZ.S
NAAQS but not be required to do so for
purposes of the annual PMZ,S NAAQS.
Add to this the further complication
that the source maybe located in an
area that is designated nonattainment
for some NAAQS and attainment for
other NAAQS, and thus subject to
emission limitations for attainment and
maintenance requirements
simultaneously.
Under the commenters' premise, the


same SIP emission limitation, subject to
the same statutory definition in section
302(k), could validly include SSM
exemptions for purposes of some
NAAQS but not others. Such a system
of regulation would make it
unnecessarily hard for regulated
entities, regulators and other parties to
determine whether a source is in
compliance. The EPA does not believe
that this is a reasonable interpretation of
the requirements of the CAA, nor of its
authority under section 110(k)(5). This
unnecessary confusion is easily resolved
simply by interpreting the CAA to
require that a source subject to a SIP
emission limitation for NOX must meet
the emission limitation continuously, in
accordance with the express
requirement of section 302(k), thus
making SSM exemptions impermissible.
The EPA does not agree that the term
"emission limitation" can reasonably be
interpreted to allow noncontinuous
emission limitations for some NAAQS
and not others. The D.C. Circuit has
already made clear that the term
"emission limitation" means limits that
apply to sources continuously, without
exemptions for SSM events.
Finally, the EPA disagrees with the


specific arguments raised by
commenters concerning the modeling
guidance for the 1-hour NOz NAAQS.33o
As relevant here, that guidance provides
recommendations about specific issues
that arise in modeling that is used in the
PSD program for purposes of
demonstrating that proposed
construction will not cause or
contribute to a violation of the 1-hour


aso See Memorandum, "Additional Clarification
Regarding Application of Appendix W Modeling
Guidance for the 1-hour NOS National Ambient Air
Quality Standazd," from T. Fox, EPA/OAQPS, to
Regional Air Division Directors, March 1, 2011.


NOz NAAQS. Thus, as an initial matter,
the EPA notes that the context of that
guidance relates to determining the
extent of emission reductions that a
source needs to achieve in order to
obtain a permit under the PSD program,
which is distinct from the question of
whether an emission limitation in a
permit must assure continuous emission
reductions.


The commenters argued that this EPA
guidance "allows sources to completely
exclude all emissions during startup
and shutdown scenarios." This
characterization is inaccurate for a
number of reasons. First, the guidance
in question is only intended to address
certain modeling issues related to
predictive modeling to demonstrate that
proposed construction will not cause or
contribute to violation of the 1-hour
NOZ NAAQS, for purposes of
determining whether a PSD permit may
be issued and whether the emission
limitations in the permit will require
sufficient emission reductions to avoid
a violation of this standard.


Second, to the e~ctent that the
guidance indicates that air quality
considerations might in certain
circumstances and for certain purposes
be relevant to determining what
emission limitations should apply to a
source, that does not mean a source may
legally have an exemption from
compliance with existing emissions
limitations during SSM events. In the
guidance cited by the commenter, the
EPA did recommend that under certain
circumstances, it maybe appropriate to
model the projected impact of the
source on the NAAQS without taking
into account "intermittent' emissions
from sources such as emergency
generators or emissions from particular
kinds of "startup/shutdown"
operations.331 However, the EPA did not
intend this to suggest that emissions
from sources during SSM events may
validly be treated as exempt in SIP
emission limitations. Within the same
guidance document, the EPA stated
unequivocally that the guidance "has no
effect on or relevance to existing
policies and guidance regarding excess
emissions that may occur during startup
and shutdown." The EPA explained
further that "all emissions from a new
or modified source are subject to the
applicable permitted emission limits
and may be subject to enforcement
concerning such excess emissions,
regardless of whether a portion of those
emissions are not included in the
modeling demonstration based on the


3'3i Id. at 2.
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Response: The EPA disagrees that it
lacks authority to issue this SIP call on
the grounds claimed by the commenters.
As explained in detail in the February
2013 proposal and in this final action,
the EPA has long interpreted the CAA
to preclude SSM exemptions in SIP
provisions. This interpretation has been
stated by the EPA since at least 1982,
reiterated in subsequent SSM Policy
guidance documents, applied in a
number of notice and comment
rulemakings and upheld by courts.
With respect to the arguments that the


EPA has incorrectly interpreted the
terms "emission limitation" and
"continuous" in this action, the EPA
has responded in detail in section
VII.A.3 of this document and need not
repeat those responses here. In short,
the EPA is interpreting those terms
consistent with the relevant statutory
language and consistent with the
decision of the court in Sierra Club v.
Johnson. Because the specific SIP
provisions identified in this action with
automatic or discretionary exemptions
for emissions during SSM events do not
limit emissions from the affected
sources continuously, the EPA has
found these provisions substantially
inadequate to meet CAA requirements
in accordance with section 110(k)(5).
11. Comments that section 11o(k)(5)


imposes a "higher burden of proof
upon the EPA than section 110(1) and
that section 110(1) requires the EPA to
conduct a specific technical analysis of
the impacts of a SIP revision.
Comment: Commenters argued that


the EPA is misinterpreting section
110(k)(5) to authorize a SIP call using a
lower "standard" than the section 110(1)
"standard" that requires disapproval of
a new SIP provision in the first instance.
The commenters stated that section
110(k)(5) requires a determination by
the EPA that a SIP provision is
"substantially inadequate" to meet CAA
requirements in order to authorize a SIP
call, whereas section 110(1) provides
that the EPA must disapprove a SIP
revision provision only if it "would
interfere with" CAA requirements.
Thus, the commenters asserted that "the
SIP call standard is higher than the SIP
revision standard." The commenters
further argued that it would be "illogical
and contrary to the CAA to interpret
section 110 to establish a lower standard
for calling a previously approved SIP
and demanding revisions to it than for
disapproving that SIP in the first place."
For purposes of section 110(1), the
commenters claimed, the EPA "is
required" to rely on specific "data and
evidence" that a given SIP revision
would interfere with CAA requirements
and this requirement is thus imposed by


section 110(k)(5) as well. In support of
this reasoning, the commenters relied
on prior court decisions pertaining to
the requirements of section 110(1).
Response: The EPA disagrees with the


commenters' interpretations of the
relative "standards" of section 110(k)(5)
and section 110(1) and with the
commenters' views on the court
decisions pertaining to section 110(1). In
addition, the EPA notes that the
commenters did not fully address the
related requirements of section 110(k)(3)
concerning approval and disapproval of
SIP provisions, of section 302(k)
concerning requirements for emission
limitations or of any other sections of
the CAA that are substantively germane
to specific SIP provisions and to
enforcement of SIP provisions in
general.33s
The commenters argued that, by the


"plain language" of the CAA and
because of "common sense," Congress
intended the section 110(k)(5) SIP call
standard to be "higher" than the section
110(1) SIP revision. The EPA disagrees
that this is a question resolved by the
"plain language." To the contrary, the
three most relevant statutory provisions,
section 110(k)(3), section 110(1), and
section 110(k)(5), are each to some
degree ambiguous and are likewise
ambiguous with respect to how they
operate together to apply to newly
submitted SIP provisions versus existing
SIP provisions. Section 110(k)(3)
requires the EPA to approve a newly
submitted SIP provision "if it meets all
of the applicable requirements of [the
CAAj." Implicitly, the EPA is required
to disapprove a SIP provision if it does
not meet all applicable CAA
requirements. Section 110(1) provides
that the EPA may not approve any SIP
revision that "would interfere with . .
any other applicable requirement of [the
CAA]." Section 110(k)(5) provides that
the EPA shall issue a SIP call
"whenever" the Agency finds an
existing SIP provision "substantially
inadequate . . to otherwise comply
with [the CAA]." None of the core terms
in each of the three provisions is


aa~ CAA section 110(k)(5) states that "[w]henever
the [EPA] finds that the applicable implementation
plan for any area is substantially inadequate to
attain or maintain the relevant [NAAQS], to
mitigate adequately [ ]interstate pollutant transport


. or to otherwise comply with any requirement
of [the CAA], the [EPA] shall require the State to
revise the plan as necessary to correct such
inadequacies." Section 110(1) states that, in the
event a state submits a SIP revision, the EPA "shall
not approve a revision of a plan if the revision
would interfere with any applicable requirement
concerning attainment and reasonable further
progress . . . or any other applicable requirement
of [the CAA]." Section 110(k)(3) states that the EPA
"shall approve such submittal . . . if it meets all
the requirements of [the CAA]."


defined in the CAA. Thus, whether the
"would interfere with" standard of
section 110(1) is per se a "lower"
standard than the "substantially
inadequate" standard of section
110(k)(5) as advocated by the
commenters is not clear on the face of
the statute, and thus the EPA considers
these terms ambiguous.
As explained in detail in the February


2013 proposal, the EPA interprets its
authority under section 110(k)(5)
broadly to include authority to require
a state to revise an existing SIP
provision that fails to meet fundamental
legal requirements of the CAA.337 The
commenters raise a valid point that
section 110(1) and section 110(k)(5), as
well as section 110(k)(3), facially appear
to impose somewhat different standards.
However, the EPA does not agree that
the proper comparison is necessarily
between section 110(k)(5) and section
110(1) but instead would compare
section 11o(k)(5) and section 11o(k)(3).
Section 110(1) is primarily an "anti-
backsliding" provision, meant to assure
that if a state seeks to revise its SIP to
change existing SIP provisions that the
EPA has previously determined did
meet CAA requirements, then there
must be a showing that the revision of
the existing SIP provisions (e.g., a
relaxation of an emission limitation)
would not interfere with attainment of
the NAAQS, reasonable further progress
or any other requirement of the CAA. By
contrast, section 110(k)(3) is a more
appropriate point of comparison
because it directs the EPA to approve a
SIP provision "that meets all applicable
requirements" of the CAA and section
110(k)(5) authorizes the EPA to issue a
SIP call for previously approved SIP
provisions that it later determines do
not "comply with any requirement' of
the CAA.
Notwithstanding that each of these


three statutory provisions applies to
different stages of the SIP process, all
three of them explicitly make
compliance with the legal requirements
of the CAA a part of the analysis. At a
minimum, the EPA believes that
Congress intended these three sections,
working together, to ensure that SIP
provisions must meet all applicable
legal CAA requirements when they are
initially approved and to ensure that SIP
provisions continue to meet CAt1
requirements over time, allowing for
potential amendments to the CAA,
changes in interpretation of the CAA by
the EPA or courts or simply changed
facts. With respect to compliance with
the applicable legal requirements of the


a3' See Februazy 2013 proposal. 78 FR 12459 at
12483-88.
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"seeking revision of the SIP was
,prudent, not arbitrary or capricious." 344
Fourth, the court explicitly upheld


the EPA's reasonable interpretation of
section 110(k)(5) to authorize a SIP call


when a state's SIP provision is


substantially inadequate to meet
applicable legal requirements, without
making "specific factual findings" that
the deficient provision resulted in a
NAAQS violation. The EPA interpreted
the CAA to allow a SIP call if the
Agency "determined that aspects of the
SIP undermine the fundamental
integrity of the CAA's SIP process and
structure, regardless of whether or not
the EPA could point to specific
instances where the SIP allowed
violations of the NAAQS." The US
Magnesium court explicitly agreed that
section 11o(k)(5) authorizes issuance of
a SIP call "where the EPA determines
that a SIP is no longer consistent with
the EPA's understanding of the
CAA." s4s
Fifth, the court rejected claims that


the EPA was requiring states to comply
with the SSM Policy guidance rather
than the CAA requirements, and the
court noted that the Agency had
undertaken notice-and-comment
rulemaking to evaluate whether the SIP
provisions at issue were consistent with
CAA requirements.34s
Sixth, the court rejected the claim that


the EPA was interpreting the
requirements of the CAA incorrectly
because the EPA is in the process of
bringing its own NSPS and NESHAP
regulations into line with CAA
requirements for emission limitations,
in accordance with the Sierra Club v.
Johnson decision.347 The court noted
that the EPA is now correcting SSM
exemptions in its own regulations, and
thus its prior interpretation of the CAA,
rejected by the court in Sierra Club v.
Johnson, did not make the SIP call to
Utah arbitrary and capricious.34g
On these and many other issues, the


EPA believes that the court's decision in
US Magnesium provides an important
and correct precedent for the Agency's
interpretation of the CAA in this action.
The commenters' apparent disagreement
with the court does not mean that the
decision is not relevant to this action.
The commenters specifically argued that
the US Magnesium court did not reach
the issue of whether the EPA had
"defined" the term "substantial
inadequacy" in the challenged
rulemaking because the petitioner had


394 I(I.~ 690 F.3d at 1170.
395I(I.~ 690 F.3d at 1168.
39fi I(I.~ 690 F.3d at 1168.
397 Id., 690 F.3d at 1169.
34a Id., 690 F.3d at 1170.


not raised this point in comments. The
EPA does not necessarily agree that
"defining" the full contours of the term
is a necessary step for a SIP call, but
regardless of that fact the Agency did
explain its interpretation of the term
"substantial inadequacy" with respect
to the SIP provisions at issue in the
February 2013 proposal, the SNPR and
this final action.
13. Comments that EPA has to


evaluate a SIP "as a whole" to have the
authority to issue a SIP call.
Comment: Many state and industry


commenters argued that the EPA cannot
evaluate individual SIP provisions in
isolation and that the Agency is
required to evaluate the entire SIP and
any related permit requirements in
order to determine if a specific SIP
provision is substantially inadequate. In
particular, some commenters argued
that the EPA was wrong to focus upon
the exemptions in SIP emission
limitations for emissions during SSM
events without considering whether
some other requirement of the SIP or of
a permit might operate to override or
otherwise modify the exemptions. Many
of the commenters asserted that other
"general duty" clause requirements,
elsewhere in other SIP provisions or in
permits for individual sources, make the
SSM exemptions in SIP emission
limitations valid under the CAA.34s
These other requirements were often
general duty-type standards that require
sources to minimize emissions, to
exercise good engineering judgment or
not to cause a violation of the NAAQS.
The implication of the commenters'
arguments is that such general-duty
requirements legitimize an SSM
exemption in a SIP emission
limitation—even if they are not
explicitly a component of the SIP
provision, if they are not incorporated
by reference in the SIP provision and if
they are not adequate to meet the
applicable substantive requirements for
that type of SIP provision.
Response: The EPA disagrees with the


basic premise of the commenters that
the EPA cannot issue a SIP call directing
a state to correct a facially deficient SIP
provision without first determining


34°The EPA notes that other commenters on the
February 2013 proposal made similaz arguments
with respect to affirmative defense provisions in
their SIPS, asserting that other SIP provisions or
terms in permits provided additional criteria that
would have made the affirmative defense
provisions at issue consistent with the EPA's
interpretation of the CAA in the 1999 SSM
Guidance. See, e.g.. Comment from Virginia
Depaztment of Environmental Quality at 1-2, in the
rulemaking docket at EPA—HQ—OAR-2012-0322-
0613. Because the EPA no longer interprets the
CAA to allow any affirmative defense provisions,
these comments aze not germane.


whether an unrelated and not cross-
referenced provision of the SIP or of a
permit might potentially apply in such
a way as to correct the deficiency. As
explained in section VII.A.3 of this
document, the EPA believes that all SIP
provisions must meet applicable
requirements of the CAA, including the
requirement that they apply
continuously to affected sources. In
reviewing the specific SIP provisions
identified in the Petition, the EPA
determined that many of the provisions
include explicit automatic or
discretionary exemptions for emissions
during SSM events, whether as a
component of an emission limitation or
as a provision that operates to override
the otherwise applicable emission
limitation. Based on the EPA's review of
these provisions, neither did they apply
"continuously" as required by section
302(k) nor did they include crass-
references to any other limitations that
applied during such exempt periods to
potentially provide continuous
limitations. To the extent that the SIP of
a state contained any other requirements
that applied during such periods, that
fact was not plain on the face of the SIP
provision, If the EPA was unable to
ascertain what, if anything, applied
during these explicitly exempt periods,
then the Agency concludes that
regulated entities, members of and the
public, and the courts will have the
same problem. The EPA has authority
under section 110(k)(5) to issue a SIP
call requiring a state to clarify a SIP
provision that is ambiguous or unclear
such that the provision can lead to
misunderstanding and thereby interfere
with effective enforcement.3so
To the extent that an affected state


believes that the EPA has overlooked
another valid provision of the SIP that
would cure the substantial inadequacy
that the Agency has identified in this
action, the state may seek to correct the
deficient SIP provision by properly
revising it to remove the impermissible
exemption or affirmative defense and
replacing it with the requirements of the
other SIP provision or by including a
clear cross-reference that clarifies the
applicability of such provision as a
component of the specific emission
limitation at issue. The state should
make this revision in such a way that
the SIP emission limitation is clear on
its face as to what the affected sources
are required to do during all modes of
operation. The emission limitation
should apply continuously, and what is
required by the emission limitation
under any mode of operation should be


aso See US Magnesium, LLCv. EPA, 690 F.3d
1157, llss (loth Cir. zolz).
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interpretation because these
requirements remain applicable after an
area is redesignated to attainment. For at
least the past 15 years, the EPA has
applied this interpretation with respect
to requirements to which a state will
continue to be subject after the area is
redesignated.3s3 Courts reviewing the
EPA's interpretation of the term
"applicable" in section 107(d)(3) in the
context of requirements applicable for
redesignation have generally agreed
with the Agency.3s4
The EPA therefore approves


redesignation requests in many
instances without passing judgment on
every part of a state's existing SIP, if it
finds those parts of the SIP are not
"applicable" for purposes of section
107(d)(3). For example, the EPA
recently approved Arizona's request to
redesignate the Phoenix-Mesa 1997 8-
hour ozone nonattainment area and its
accompanying maintenance plan, while
recognizing that Arizona's SIP may
contain affirmative defense provisions
that are not consistent with CAA
requirements.3ss In that case, the EPA
explicitly noted that approval of the
redesignation of the Phoenix-Mesa
nonattainment area did not relieve
Arizona or Maricopa County of its
obligation to remove the affirmative
defense provisions from the SIP, if the
EPA was to take later action to require
correction of the Arizona SIP with
respect to those provisions.35s
The EPA also disagrees with


commenters to the extent they suggest
that the Agency must use the
redesignation process to evaluate
whether any existing SIP provisions are
legally deficient. The EPA has other
statutory mechanisms through which to


Redesignation of the Phoenix-Mesa Nonattainment
Area to Attainment for the 1997 8-Hour Ozone
Standazd: Proposed rule," 79 FR 16734 at 16739
n.22 (March 26, 2014).


3s3 See, e.g., 73 FR 22307 at 22312-13 (April 25,
2008) (proposed redesignation of San Joaquin
Valley; the EPA concluded that section 110(a)(2)(D)
transport requirements aze not applicable under
section 110(d)(3)(E)(v) because they "continue to
apply to a state regardless of the designation of any
one pazticular area in the state"); 62 FR 24826 at
24829-30 (May 7, 1997) (redesignation of Reading,
Pennsylvania, Area; the EPA concluded that the
additional controls required by section 184 were
not "applicable" for purposes of section
107(d)(3)(E) because "they remain in force
regazdless of the area's redesignation status").


3s4 See Siena CIu6 v. EPA, 375 F.3d 537 (7th Cir.
2004); Wall v. EPA, 265 F.3d 426, 438 (6th Cir.
2001). But see Sierra Club v. EPA, Nos. 12-3169,
12-3182, 12-3420 (6th Cir. Maz. 18, 2015), petition
for reh g en 6anc filed.


ass ~g FR 55645 (September 17, 2014].
3s~ Id. at 55648. The EPA notes that it has


included the deficient SIP provisions that include
the affirmative defenses in this action, thereby
illustrating that it can take action to address a SIP
deficiency separately from the redesignation action,
where appropriate.


address existing deficiencies in a state's
SIP, and courts have agreed that the
EPA retains the authority to issue a SIP
call to a state pursuant to CAA section
110(k)(5) even after redesignation of a
nonattainment area in that state.357 The
EPA recently addressed this issue in the
context of redesignating the Ohio
portion of the Huntington-Ashland
(OH—WV—KY) nonattainment area to
attainment for the PM2,5 NAAQS.358 In
response to comments challenging the
proposed redesignation due to the
presence of certain SSM provisions in
the Ohio SIP, the EPA concluded that
the provisions at issue did not provide
a basis for disapproving the
redesignation request.359 In so
concluding, the EPA noted that the SSM
provisions and related SIP limitations at
issue in that state were already
approved into the SIP and thus
"permanent and enforceable" for the
purposes of meeting section
107(d)(3)(E)(iii) and that the Agency has
other statutory mechanisms for
addressing any problems associated
with the SSM provisions.3so The EPA
emphasizes that the redesignation of
areas to attainment does not relieve
states of the responsibility to remove
legally deficient SIP provisions either
independently or pursuant to a SIP call.
To the contrary, the EPA maintains that
it may determine that deficient
provisions such as exemptions or
affirmative defense provisions
applicable to SSM events are contrary to
CAA requirements and take action to
require correction of those provisions
even after an area is redesignated to
attainment for a specific NAAQS. This
interpretation is consistent with prior
redesignation actions.


In some cases, the EPA has stated that
the presence of illegal SSM provisions
does constitute grounds for denying a
redesignation request. For example, the
EPA issued a proposed disapproval of
Utah's redesignation requests for Salt
Lake County, Utah County and Ogden
City PM~o nonattainment areas.3s1
However, the specific basis for the
proposed disapproval in that action,
which was one of many SIP deficiencies


asp See Southwestern Pennsylvania Growth
Alliance v. EPA, 114 F.3d 984 (6th Cir. 1998)
(Redesignation of Cleveland-Akron-Lorain area
determined valid even though the Agency
subsequently proposed a SIP call to require Ohio
and other states to revise their SIPS to mitigate
ozone transport to other states).
3se See 77 FR 76883 (December 31, 2012).
35s1d. at 76891-92.
3~o The EPA notes that the provisions at issue in


the redesignation action are included in this SIP
call, thus illustrating that the Agency can address
these deficient provisions in a context other ffian
a redesignation request.
3s' 74 FR 62717 (December 1, 2009).


identified by EPA, was the state's
inclusion in the submission of new
provisions not previously in the SIP that
would have provided blanket
exemptions from compliance with
emission standards during SSM events.
Those SSM exemptions were not in the
previously approved SIP, and the EPA
declined to approve them in connection
with the redesignation request because
such provisions are inconsistent with
CAA requirements. In most
redesignation actions, states have not
sought to create new SIP provisions that
are inconsistent with CAA requirements
as part of their redesignation requests or
maintenance plans.
Finally, the EPA disagrees with


commenters that approval of a
maintenance plan for any area has the
result of precluding the Agency from
later finding that certain SIP provisions
are substantially inadequate under the
CAA on the basis that those provisions
may interfere with attainment or
maintenance of the NAAQS or fail to
meet any other legal requirement of the
CAA. The approval of a state's
redesignation request and maintenance
plan for a particular NAAQS is not the
conclusion of the state's and the EPA's
responsibilities under the CAA but
rather is one step in the process
Congress established for identifying and
addressing the nation's air quality
problems on a continuing basis. The
redesignation process allows states with
nonattainment-areas that have attained
the relevant NAAQS to provide the EPA
with a demonstration of the control
measures that will keep the area in
attainment for 10 years, with the caveat
that the suite of measures maybe
revisited if necessary and must be
revisited with a second maintenance
plan for the 10 years following the
initial 10-year maintenance period.
Moreover, it is clear from the


structure of section 175A maintenance
plans that Congress understood that the
EPA's approval of a maintenance plan is
not a guarantee of future attainment air
quality in a nonattainment area. Rather,
Congress foresaw that violations of the
NAAQS could occur following a
redesignation of an area to attainment
and therefore required section 175A
maintenance plans to include
contingency measures that a state could
implement quickly in response to a
violation of a standard. The notion that
the EPA's approval of a maintenance
plan must be the last word with regard
to the contents of a state's SIP simply
does not comport with the framework
Congress established in the CAA for
redesignations. The EPA has continuing
authority and responsibility to assure
that a state's SIP meets CAA
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action regarding such emissions. Also,
even if historically such excess
emissions have not caused or
contributed to an exceedance or
violation, this would not mean that they
could not do so at some time in the
future. Finally, given that there are
many locations where air quality is not
monitored such that a NAAQS
exceedance or violation could be
observed, the inability to demonstrate
that such excess emissions have not
caused or contributed to an exceedance
or violation would not be proof that
they have not. Thus, the EPA has long
held that exemptions from emission
limitations for emissions during SSM
events are not consistent with CAA
requirements, including the obligation
to attain and maintain the NAAQS and
the requirement to ensure adequate
enforcement authority.
Despite claims by the commenter to


the contrary, the EPA has not mandated
the specific means by which states
should regulate emissions from sources
during startup and shutdown events.
Requiring states to ensure that periods
of startup and shutdown are regulated
consistent with CAA requirements is
not tantamount to prescribing the
specific means of control that the state
must adopt. By the SIP call, the EPA has
simply explained the statutory
boundaries to the states for SIP
provisions, and the next step is for the
states to revise their SIPS consistent
with those boundaries. States remain
free to choose the "mix of controls," so
long as the resulting SIP revisions meet
CAA requirements. The EPA agrees with
the commenter who notes several
options available to the states in
responding to the SIP call. The
commenter stated that there are various
options available to states, such as
"adopting alternative numeric emission
limitations, work practice standards,
additional operational limitations, or
revising existing numeric emission
limitations and/or their associated
averaging times to create a sufficient
compliance margin for unavoidable
SSM emissions." However, the state
must demonstrate how that mix of
controls for all periods of operation will
ensure attainment and maintenance of
the NAAQS or meet other required goals
of the CAA relevant to the SIP
provision, such as visibility protection.
For example, if a state chooses to
modify averaging times in an emission
limitation to account for higher
emissions during startup and shutdown,
the state would need to consider and
demonstrate to the EPA how the
variability of emissions over that
averaging period might affect attainment


and maintenance of a NAAQS with a
short averaging period (e.g., how a 30-
day averaging period for emissions can
ensure attainment of an 8-hour
NAAQS). One option noted by the
commenter, "justifying existing
provisions," does not seem promising,
based on the evaluation that the EPA
has performed as a basis for this SIP call
action. If by justification, the commenter
simply means that the state may seek to
justify continuing to have an exemption
for emissions during SSM events, the
EPA has already determined that this is
impermissible under CAA requirements.
The EPA regrets any confusion that


may have resulted from its discussion in
the preamble to the February 2013
proposal. The EPA's statement that
startup and shutdown emissions above
otherwise applicable limitations must
be considered a violation is simply
another way of stating that states cannot
exempt sources from complying with
emissions standards during periods of
startup and shutdown. This is not
inconsistent with the EPA's statement
that states can develop alternative
requirements for periods of startup and
shutdown where emission limitations
that apply during steady-state
operations could not be feasibly met. In
such a case, startup and shutdown
emissions would not be exempt from
compliance but rather would be subject
to a different, but enforceable, standard.
Then, only emissions that exceed such
alternative emission limitations would
constitute violations.
17. Comments that because areas are


in attainment of the NAAQS, SIP
provisions such as automatic
exemptions for excess emissions during
SSM events are rendered valid under
the CAA.
Comment: Commenters argued that


SSM exemptions should be permissible
in SIP provisions applicable to areas
designated attainment because, they
asserted, there is evidence that the
exemptions do not result in emissions
that cause violations of the NAAQS. To
support this contention, the commenters
observed that a number of states with
SSM exemptions in SIP provisions at
issue in this SIP call are currently
designated attainment in all areas for
one or all NAAQS and also that some
of these states had areas that previously
were designated nonattainment for a
NAAQS but subsequently have come
into attainment. Thus, the commenters
asserted, the SIP provisions that the
EPA identified as deficient due to SSM
exemptions must instead be consistent
with CAA requirements because these
states are in attainment. The
commenters claimed that because these
areas have shown they are able to attain


and maintain the NAAQS or to achieve
emission reductions, despite SSM
exemptions in their SIP provisions, the
EPA's concerns with respect to SSM
exemptions are unsupported and
unwarranted. Based on the premise that
SSM exemptions are not inconsistent
with CAA requirements applicable to
areas that are attaining the NAAQS, the
commenters claimed that such
provisions cannot be substantially
inadequate to meet CAA requirements.
Response: The EPA disagrees with the


commenters' view that, so long as the
provisions apply in areas designated
attainment, the CAA allows SIP
provisions with exemptions for
emissions during SSM events. The
commenters based their argument on
the incorrect premise that SIP
provisions applicable to sources located
in attainment areas do not also have to
meet fundamental CAA requirements
such as sections 110(a)(2)(A),
110(a)(2)(C) and 302(k). Evidently, the
commenters were only thinking
narrowly of the statutory requirements
applicable to SIP provisions in SIPS for
purposes of part D attainment plans,
which are by design intended to address
emissions from sources located in
nonattainment areas and to achieve
attainment of the NAAQS in such areas.
The EPA does not interpret the
fundamental statutory requirements
applicable to SIP provisions (e.g., that
they impose continuous emission
limitations) to apply exclusively in
nonattainment areas; these requirements
are relevant to SIP provisions in general.
The statutory requirements applicable


to SIPS are not limited to areas
designated nonattainment. To the
confrary, section 107(a) imposes the
responsibility on each state to attain and
maintain the NAAQS "within the entire
geographic areas comprising such
State." The requirement to maintain the
NAAQS in section 107(a) clearly applies
to areas that are designated attainment,
including those that may previously
have been designated nonattainment.
Similarly, section 110(a)(1) explicitly
requires states to have SIPS with
provisions that provide for the
implementation, maintenance and
enforcement of the NAAQS. By
inclusion of "maintenance," section
110(a)(1) clearly encompasses areas
designated attainment as well as
nonattainment. The SIPS that states
develop must also meet a number of
more specific requirements set forth in
section 110(a)(2) and other sections of
the CAA relevant to particular air
quality issues (e.g., the requirements for
attainment plans for the different
NAAQS set out in more detail in part
D). Among those basic requirements that
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of the original deficient SIP provision in
some way negates the original
deficiency. The industry commenter
pointed to "dozens of instances where
EPA reviewed Alabama SIP revision
submittals" as times when the EPA
should have addressed any SSM-related
deficient SIP provisions. However, the
EPA's approval of other SIP revisions
does not necessarily entail
reexamination and reapproval of every
provision in the SIP. The EPA often
only examines the specific provision the
state seeks to revise in the SIP
submission without reexamining all
other provisions in the SIP. The EPA
sometimes broadens its review if
commenters bring other concerns to the
Agency's attention during the
rulemaking process that are relevant to
the SIP submission under evaluation.
19. Comments that exemptions for


excess emissions during exempt SSM
events would not distort emissions
inventories, SIP control measure
development or modeling, because the
EPA's regulations and guidance
concerning "rule effectiveness"
adequately account for these emissions,
and therefore the proposed SIP calls are
not needed or justified.
Comment: One commenter argued


that provisions allowing exemptions or
affirmative defenses for excess
emissions during startup and shutdown
are consistent with a state's authority
under CAA section 110 and that this is
evidenced by the fact that the EPA has
issued guidance on "rule effectiveness"
that plainly takes into account a
"discount' factor in a state's
demonstration of attainment when it
chooses to adopt startup/shutdown
provisions. This commenter cited the
EPA's definition of "rule effectiveness"
at 40 CFR 51.50 and EPA guidance on
demonstrating attainment of PMz.s and
regional haze air quality goals.3s~
Response: The EPA disagrees with the


characterization in this comment of past
EPA guidance and with the conclusion
that the fact of the existence of EPA
guidance on "rule effectiveness" would
support the claim that the CAA provides
authority for exemptions or affirmative
defenses for excess emissions during
startup and shutdown. The EPA's
definition of "rule effectiveness" at 40
CFR 51.50 does not refer to startup and


3~~ The commenter appears to have been meaning
to cite to the drag EPA guidance document "Draft
Guidance for Demonstrating Attainment of Air
Quality Goals for PM~.s ~d Regional Haze,"
January 2, 2001. This draft guidance on PM~,s ~d
Regional Haze was combined with similar guidance
on ozone in the final guidance document
"Guidance on the Use of Models and Other
Analyses for Demonstrating Attainment of Air
Quality Goals for Ozone, PMz s~ ~d Regional
Haze," April 2007, EPA-454/B-07-002.


shutdown; it refers only to "downtime,
upsets, decreases in control efficiencies,
and other deficiencies in emission
estimates," and once defined the term
"rule effectiveness" is not subsequently
used within 40 CFR part 51 in any way
that would indicate that it is meant to
capture the effect of exemptions during
startup and shutdown. The EPA
guidance on demonstrating attainment
of PMz.s and regional haze goals cited by
the commenter also does not address
rule effectiveness or excess emissions
during startup and shutdown. The terms
"startup" and "shutdown" do not
appear in the attainment demonstration
guidance. The EPA did issue a different
guidance document in 1992 on rule
effectiveness,368 but that document
focused only on the preparation of
emissions inventories for 1990, not on
demonstrating attainment of NAAQS or
regional haze goals. Moreover, the 1992
guidance document addressed ways of
estimating actual 1990 emissions in
light of the likelihood of a degree of
source noncompliance with applicable
emission limitations, not on the
emissions that would be permissible in
light of the absence of a continuous
emission limitation applicable during
startup and shutdown. The terms
"startup" and "shutdown" do not
appear in the 1992 guidance. In 2005,
the EPA replaced the 1992 guidance
document on rule effectiveness as part
of providing guidance for the
implementation of the 1997 ozone and
PMz.s NAAQS.369 Like the 1992
guidance, the 2005 guidance associated
"rule effectiveness" with the issue of
noncompliance and did not provide any
specific advice on quantifying emissions
that could be legally emitted because of
SSM exemptions in SIPS. To avoid
misunderstanding, the 2005 guidance
included a question and answer on
startup and shutdown emissions to the
effect that emissions during startup and
shutdown should be included in "actual
emissions." This question and answer
included the statement, "[L]ess
preferably, [emissions during startup,
shutdown, upsets and malfunctions] can
be accounted for using the rule
effectiveness adjustment procedures
outlined in this guidance." However,
other than in this question and answer,
the 2005 guidance does not mention
emissions during startup and shutdown


3Gfl "Guidelines for Estimating and Applying Rule
Effectiveness for Ozone/CO State Implementation
Plan Base Yeaz Inventories," November 1992, EPA-
4S2JR-92.010.


asp ~~Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations," Appendix B,
August 2005, EPA-454/R-OS-001.


events; it focuses on issues of
noncompliance with applicable
emission limitations. The fact that the
1992 guidance document did not intend
for "rule effectiveness" to encompass
SIP-exempted emissions during startup
and shutdown, and that the 2005
guidance also did not, is confirmed by
a statement in a more recent draft EPA
guidance document:


In addition to estimating the actual
emissions during startup/shutdown periods,
another approach to estimate startup/
shutdown emissions is to adjust control
parameters via the emissions calculation
parameters of rule effectiveness or primary
capture efficiency. Using these parameters
for startup/shutdown adjustments is not their
original purpose, but can be a simple way to
increase the emissions and still have a record
of the routine versus startup/shutdown
portions of the emissions. (Emphasis
added.) 3~0


Furthermore, as explained in the
proposals for this action and in this
document, the EPA believes that it is a
fundamental requirement of the CAA
that SIP emission limitations be
continuous, which therefore precludes
exemptions for excess emissions during
startup and shutdown. At bottom,
although it is true that these guidance
documents indicated that one less
preferable way to account for startup
and shutdown emissions could be
through the rule effectiveness analysis,
this does not in any way indicate that
exemptions from emissions limitations
would be appropriate for such periods.
Comment: A commenter argued that


the EPA has not shown any substantial
inadequacy with respect to CAA
requirements but that the closest the
EPA comes to identifying a substantial
inadequacy is in the EPA's discussion of
its concern regarding the impacts of
SSM exemptions on the development of
accurate emissions inventories for air
quality modeling and other SIP
planning. This commenter and another
commenter in particular noted a passage
in the February 2013 proposal that
stated that emission limitations in SIPS
are used to meet various requirements
for attainment and maintenance of the
NAAQS and that all of these uses
typically assume continuous source
compliance with emission
limitations.371 These commenters
disagreed with the EPA's statement that
all of these uses typically assume
continuous source compliance with


370 "Draft Emissions Inventory Guidance far
Implementation of Ozone [and Particulate Matter]•
National Ambient Air Quality Standazds (NAAQS)
and Regional Haze Regulations," April il, 2014,
page 62.
3'1 February 2013 proposal, 78 FR 12459 at


12485.







Federal Register /Vol. 80, No. 113 /Friday, June 12, 2015 /Rules and Regulations 33951


from annual emissions during other
type of operation, to segregate the
emissions is not a requirement and few
states do so. Moreover, the EPA's
emissions inventory rules require
reporting on most sources only on an
"every third year" basis, which means
that unless an air agency has authority
to and does require more information
from sources than•is needed to meet the
air agency's reporting obligation to the
EPA, the air agency will not be in a
position to know whether and how,
between the triennial inventory reports,
excess emissions during startup and
shutdown maybe changing due to
variations in source operation and
possibly affecting attainment or
maintenance. Thus, the EPA's emissions
inventory rules provide air agencies
only limited leverage in terms of ability
to obtain detailed information from
sources regarding the e~ctent to which
actual emissions during SSM events
maybe unreported in emissions
inventories, due to SIP exemptions. The
EPA believes that when exemptions for
excess emissions during SSM events are
removed from SIPS, thereby making
high emissions during SSM events
specifically reportable deviations from
emission limitations for more sources
than now report them as such, it will be
easier for air agencies to understand the
timing and magnitude of event-related
emissions that can affect attainment and
maintenance. However, this belief is not
the basis for this SIP call action, only an
expected useful outcome of it.


Footnote 4 of the EPA's 1999 SSM
Guidance suggested that "[s]tates may
account for [potential worst-case
emissions that could occur during
startup and shutdown] by including
them in their routine rule effectiveness
estimates." This statement in the 1999
documents footnote may seem at odds
with the statement in this response that
the "rule effectiveness" concept was not
meant to embrace excess emissions
during startup and shutdown that were
allowed because of SIP exemptions.
However, the footnote is attached to text
that addresses "worst-case" emissions
that are higher than allowed by the
applicable SIP, because that text speaks
about the required demonstration to
support a SIP revision containing an
affirmative defense for violations of
applicable SIP emission limitations.
Thus, estimates of such worst-case
emissions would reflect the effects of
noncompliance, which is within the
intended scope of the EPA's "rule
effectiveness" guidance. Footnote 4 was
not referring to the issue of how to


account for the effect of SSM
exemptions.a~s
Comment: A number of commenters


stated their understanding that the EPA
has proposed SIP calls as a way of
improving air agencies' implementation
of EPA-specified requirements in
emissions inventory or modeling, and
they stated that if this is the EPA's
concern then the EPA should address
the issue in that context.
Response: To clarify its position, the


EPA explains here that while it believes
that approvable SIP revisions in
response to the proposed SIP calls will
have the benefit of providing
information on actual emissions during
SSM events that can improve emissions
inventories and modeling, the
availability of this additional
information is not the basis for the SIP
calls that are being finalized. The EPA
believes that it is a fundamental
requirement of the CAA that SIP
emission limitations be continuous,
which therefore precludes exemptions
for excess emissions during startup and
shutdown.
Comment: An air agency commenter


stated that facilities in its state are
required to submit data on all annual
emissions, including emissions from
startup and shutdown operation (and
malfunctions), as part of its annual
emissions inventory, and that it takes
these emissions into consideration as
part of SIP development.
Response: The EPA appreciates the


efforts of this commenter to develop
SIPS that account for all emissions.
However, these efforts and whatever
degree of success the commenter enjoys
do not change the fundamental
requirement of the CAA that SIP
emission limitations be continuous,
which therefore precludes exemptions
for excess emissions during startup and
shutdown.
Comment: A commenter argued that


even to the extent SSM emissions
present some level of uncertainty in
model-based air quality projections, that
uncertainty is small compared to other
sources of uncertainty in modeling
analyses, and so SSM emissions will not
have any significant impact on
attainment demonstrations or any
underlying air quality modeling
analysis.
Response: In support of this very


general statement, the commenter
provided only its own assessment of its
own experience and the similar opinion
of unnamed permitting agencies. In any


3~s In light of the NRDC v. EPA decision,
affirmative defense provisions aze not allowed in
SIPS any longer, so this aspect of the 1999 SSM
Guidance is no longer relevant.


case, this SIP call action is not based on
any EPA determination about how
modeling uncertainties due to SSM
exemptions in SIPS compare to other
modeling uncertainties.
20. Comments that exemptions for


excess emissions during SSM events are
not a concern with respect to PSD and
protection of PSD increments.
Comment: Commenters asserted that


the EPA has not adequately explained
the basis for its concerns about the
impact of emissions during SSM events
on PSD increments.
Response: The EPA disagrees. As


explained in detail in the background
memorandum included in the docket for
this rulemaking,376 CAA section
110(a)(2)(C) requires that a state's SIP
must include a PSD program to meet
CAA requirements for attainment
areas.37 In addition, section 161


explains that "[e]ach [SIP] shall contain
emission limitations and such other
measures as maybe necessary . . to
prevent significant deterioration of air
quality for such region . .designated
. . as attainment or unclassifiable."
Specifically, each SIP is required to
contain measures assuring that certain
pollutants do not exceed designated
maximum allowable increases over
baseline concentrations.37B These
maximum allowable increases are
known as PSD increments. Applicable
EPA regulations require states to
include in their SIPS emission
limitations and such other measures as
maybe necessary in attainment areas to
assure protection of PSD increments.379
Authorizing sources in attainment areas
to exceed SIP emission limitations
during SSM events compromises the
protection of these increments.
The commenters' concerns seem to be


focused on PSD permitting for
individual sources rather than on
emission limitations in SIPS. The
commenters asserted that the EPA
already adequately accounts for all
emissions during SSM events when
calculating the baseline and increment
consumption and expressed concern
about the potential for "double
counting" of emissions by counting
them both toward the baseline and
against increment. The EPA agrees that


37~ See Memorandum, "Statutory, Regulatory, and
Policy Context for this Rulemeking," February 4, in
the rulemaking docket at EPA—HQ-0AR-2012-
0322-0029.


377 "Each unplementation plan . . .shall . .ensp;.
include a program to provide For . . .regulation of
the modification and construction of any stationary
source within the azeas covered by the plan as
necessary to assure that [NAAQS] are achieved,
including a permit program as required in . . .part
C." CAA section 110(a)(2)(C).


37B CAA section 163.
379 See 40 CFR 51.166(c).
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Response: The EPA disagrees with the
commenters' logic that the mere
existence of enforcement actions negates
the concern that deficient SIP
provisions interfere with effective
enforcement of SIP emission limitations.
The EPA believes that deficient SIP
provisions can interfere with effective
enforcement by air agencies, the EPA
and the public to assure that sources
comply with CAA requirements,
contrary to the fundamental
enforcement structure provided in CAA
sections 113 and 304. For example,
automatic or discretionary exemption
provisions for excess emissions during
SSM events by definition completely
eliminate the possibility of enforcement
for what may otherwise be clear
violations of emissions limitations
during those times. Affirmative defense
provisions purport to alter or eliminate
the statutory jurisdiction of courts to
determine liability or to impose
remedies for violations. These types of
provisions eliminate the opportunity to
obtain injunctive relief or penalties that
maybe needed to ensure appropriate
efforts to design, operate and maintain
sources so as to prevent and to
minimize excess emissions, protect the
NAAQS and PSD increments and meet
other CAA requirements. Similarly, the
exemption of sources from liability for
excess emissions during SSM events
eliminates incentives to minimize
emissions during those times. These
exemptions thus reduce deterrence of
future violations from the same sources
or other sources during these periods.


In the February 2013 proposal, the
EPA discussed in detail an enforcement
case that illustrates and supports the
Agency's position.383 In that case,
citizen suit plaintiffs sought to bring an
enforcement action against a source for
thousands of self-reported exceedances
of emission limitations in the source's
operating permit. The source asserted
that those exceedances were not
"violations," through application of a
permit provision that mirrored an
underlying Georgia SIP provision. The
U.S. Court of Appeals for the Eleventh
Circuit (Eleventh Circuit) ultimately
determined that the provision created
an "affirmative defense" for SSM
emissions that shielded the source from
liability for numerous violations. The
court noted that even if the approved
provision in Georgia's SIP was
inconsistent with the EPA's guidance on
the proper treatment of excess emissions
during SSM events, the defendant could
rely on the provision because the EPA
had not taken action through


3a3 See February 2013 proposal, 78 FR 12459 at
12504-05.


rulemaking to rectify any
discrepancy,3B4 In this final action on
the Petition, the EPA has determined
that the specific SIP provision at issue
in that case is deficient for several
reasons. Had that deficient SIP
provision not been in the SIP at the time
of the enforcement action, then the
provision would not have had any effect
on the outcome of the case. Instead, the
courts would have evaluated the alleged
violations and imposed any appropriate
remedies consistent with the applicable
CAA provisions, rather than in
accordance with the SIP provision that
imposed the state's enforcement
discretion preferences on other parties
contrary to their rights under the CAA.
As the outcome of this case


demonstrates, the mere fact that a
number of enforcement actions have
been filed does not mean that the
deficient SIP provisions identified by
the EPA in this SIP call action do not
hinder effective enforcement under
sections 113 and 304. To the confrary,
that case illustrates exactly how conduct
that might otherwise be a clear violation
of the applicable SIP emission
limitations by a source was rendered
immune from enforcement through the
application of a provision that operated
to excuse liability for violations and
potentially allowed unlimited excess
emissions during SSM events.
The commenters cited 15 other


enforcement cases brought by
government and citizen groups over a
span of 17 years, but the commenters do
not indicate whether any SIP provisions
relevant to emissions during SSM
events were involved, nor do the
commenters indicate whether any
provisions at issue in this SIP call action
were involved in any of the enforcement
cases it cited.3B5 Even if an enforcement
action has been initiated, the EPA's
fundamental point remains: SIP
provisions that exempt what would
otherwise be a violation of SIP


~i84 See Sierra Club v. Georgia Power Co., 443 F.3d
1346 (11th Cir. 2006)..
3es Even if these cases did all involve SIP


provisions relevant to SSM events, the sampling of
cases cited by the commenter still do not prove the
commenter's point. The commenter indicated that
11 of the 15 cited cases resulted in settlement. The
EPA presumes that neither party admitted any fault
in these settlements and it remains unknown
whether the court would have found the eacistence
of a violation. In addition, because these cases were
setfled, it is unknown whether exemption or
affirmative defense provisions would have
prevented the court from finding liability for
violation of a CAA emissions limitation that would
otherwise have applied. In one additional case cited
by the commenter, the court determined that the
defendant successfully asserted en affirmative
defense to alleged violations of a 6-minute 40-
percent opacity limit. The outcome of this case
evidently supports the EPA's concerns about the
impacts of such provisions.


emissions limitations can undermine
effective enforcement during times
when the CAA requires continuous
compliance with such emissions
limitations. By interfering with
enforcement, such provisions
undermine the integrity of the SIP
process and the rights of parties to seek
enforcement for violation of SIP
emission limitations.
A number of commenters on the


February 2013 proposal indicated that,
from their perspective, a primary benefit
of automatic or discretionary
exemptions in SIP provisions applicable
to emissions during SSM events is to
shield sources from liability. Similarly,
commenters on the SNPR indicated that,
from their perspective, a key benefit of
affirmative defense provisions is to
prevent what is in their opinion
inappropriate enforcement action for
violations of SIP emission limitations
during SSM events. The EPA does not
agree that the purpose of SIP provisions
should be to preclude or impede
effective enforcement of SIP emission
limitations. To the contrary, the
potential for enforcement for violations
of CAA requirements is a key
component of the enforcement structure
of the CAA. To the event that
commenters are concerned about
inappropriate enforcement actions for
conduct that is not in violation of CAA
requirements, the EPA believes that the
sources already have the ability to
defend against any such invalid claims
in court.
23. Comments that the EPA's alleged


inclusion of "exemptions" or
"affirmative defenses" in enforcement
consent decrees negates the Agency's
interpretation of the CAA to prohibit
them in SIP provisions.
Comment: One industry commenter


claimed that the EPA has itself recently
promulgated an exemption for
emissions during SSM events. The
commenter cited an April 1, 2013,
settlement agreement in a CAA
enforcement case against Dominion
Energy as an example. According to the
commenter, this settlement agreement
"provides allowances for excess
emissions during startup and
shutdown" and "allows an EGU to
operate without the ESP when it is not
practicable." The commenter
characterized this as the creation of an
exemption from the applicable emission
limitations during startup and
shutdown. The commenter further
alleged that the settlement agreement
"provides for an affirmative defense to
stipulated penalties for excess emissions
occurring during start up and
shutdown." The commenter intended
the fact that the EPA agrees to this type
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~ other SIP provisions and the
requirements of source operating
permits. Because these corrections to
SIP provisions and permit requirements
will take time to occur, the commenter
asserted that "a transition period of
reasonable length far exceeding 48
months will be needed to shield
industry from enforcement." The
commenter thus requested that the EPA
impose such a transition period. In
addition, the commenter suggested that
the EPA should create "an interim
enforcement policy" to shield sources
and allow reliance on affirmative
defense provisions "even after SIPS are
corrected until permits reflect those
changes." The commenter posed this
request based upon concern that there
will be industry confusion concerning
what requirements apply to individual
sources until permits are revised to
reflect the correction of the deficient SIP
provisions.
Response: The EPA agrees with the


commenter that it will take time for
states to make the necessary SIP
revisions in response to this SIP call, for
the EPA to evaluate and act upon those
SIP submissions and subsequently for
states or the Agency to revise operating
permits in the ordinary course to reflect
the corrected state SIPs. As explained in
the February 2013 proposal, the EPA
consciously elected to proceed via its
SIP call authority under section
110(k)(5) and to provide the statutory
maximum of 18 months for the
submission of corrective SIP revisions.
The EPA chose this path specifically in
order to provide states with time to
revise their deficient SIP provisions
correctly and in the manner that they
think most appropriate, consistent with
CAA requirements. The EPA also
explicitly acknowledged that during the
pendency of the SIP revision process,
and during the time that it will take for
permit terms to be revised in the
ordinary course, sources will remain
legally authorized to emit in accordance
with current permit terms.3as
The EPA is in this final action


reiterating that the issuance of the SIP
call action does not automatically alter
any provisions in existing operating
permits. By design, sources for which
emission limitations are incorporated in
permits will thus have a de facto
transition period during which they can
take steps to assure that they will
ultimately meet the revised SIP
provisions (e.g., by changing their
equipment or mode of operation to meet
an appropriate emission limitation that
applies during startup and shutdown


aea See February 2013 proposal. 78 FR 12459 at
12482.


instead of relying on exemptions).
Sources subject to permit requirements
will thus have yet more time (beyond
the 18 months allowed for the SIP
revision in response to this SIP call
action) over the permit review cycle to
take steps to meet revised permit terms
reflecting the revised SIP provisions.
However, the EPA does not agree with
the commenter that there is a need for
a "transition period" to "shield"
sources from enforcement. The EPA's
objective in this action is to eliminate
impermissible SIP provisions that
exempt emissions during SSM events or
otherwise interfere with effective
enforcement for violations that occur
during such events. Further delaying the
time by which sources will be expected
to comply with SIP provisions that are
consistent with CAA requirements is
inappropriate. Moreover, the primary
purpose of SIP provisions is not to
shield sources from liability for
violations of CAA requirements but
rather to assure that sources are required
to meet CAA requirements.
The EPA shares the commenter's


concern that there is the potential for
confusion on the part of sources or other
parties in the interim period between
the correction of deficient SIP
provisions and the revision of source
operating permits in the ordinary
course. However, the EPA presumes that
most sources required to have a permit,
especially a title V operating permit, are
sufficiently sophisticated and aware of
their legal rights and responsibilities
that the possibility for confusion on the
part of sources should be very limited.
Likewise, by making clear in this final
action that sources will continue to be
authorized to operate in accordance
with existing permit terms until such
time as the permits are revised after the
necessary SIP revision, the EPA
anticipates that other parties should be
on notice of this fact as well. Regardless
of the potential for confusion by any
party, the EPA believes that the legal
principle of the "permit shield" is well
known by regulated entities, regulators,
courts and other interested parties.
Accordingly, the EPA is not issuing any
"enforcement policy" in connection
with this SIP call action.
26. Comments that a SIP call directing


states to eliminate exemptions for
excess emissions during SSM events is
a "paper exercise" or "exalts form over
substance."
Comment: A number of commenters


argued that by requiring states to correct
deficient SIP provisions, such as by
requiring removal of exemptions for
emissions during SSM events, this SIP
call action will not result in any
environmental benefits. For example,


state commenters claimed that they will
not be able simply to revise regulations
to eliminate startup and shutdown
exemptions. Instead, the commenters
claimed, the states will need to revise
the emissions limitations completely in
order to take into account the EPA's
interpretation of the CAA that such
exemptions are impermissible. The
commenters asserted that rewriting the
state regulations will produce no
reduction in emissions or improvement
in air quality and will merely impose
burdens upon states to change existing
regulations. The implication of the
commenters' argument is that states will
merely revise SIP emission limitations
to allow the same amount of emissions
during SSM events by some other
means, rather than by establishing
emission limitations that would
encourage sources to be designed,
operated and maintained in a fashion
that would better control those
emissions.
Response: The EPA does not agree


with the commenters' assertion that
revisions to the affected SIP provisions
in response to this SIP call action will
produce no emissions reductions or
improvements in air quality. The EPA
recognizes that some states may elect to
develop revised emission limitations
that provide for alternative numerical
limitations, control technologies or
work practices applicable during startup
and shutdown that differ from
requirements applicable during other
modes of source operation. Other states
may elect to develop completely revised
emission limitations and elevate the
level of the numerical emission
limitation that applies at all times to
account for greater emissions during
startup and shutdown. However, any
such revised emission limitations must
comply with applicable substantive
CAA requirements relevant to the type
of SIP provision at issue, e.g. be RACM
and RACT for sources located in
nonattainment areas, and must meet
other requirements for SIP revisions
such as in sections 11o(k)(3), 110(1) and
193.
The EPA believes that revision of the


existing deficient SIP provisions has the
potential to decrease emissions
significantly in comparison to existing
provisions, such as those that authorize
unlimited emissions during startup and
shutdown. Elimination of automatic and
director's discretion exemptions for
emissions during SSM events should
encourage sources to reduce emissions
during startup and shutdown and to
take steps to avoid malfunctions.
Elimination of inappropriate
enforcement discretion provisions and
affirmative defense provisions should







Federal Register /Vol. 80, No. 113 /Friday, June 12, 2015 /Rules and Regulations 33957


need to update the permits applicable to
those sources is part of that process.
This SIP call action simply directs the
affected states to address specific
deficiencies in their SIP provisions as
part of this normal evolutionary process.
28. Comments that directing states to


correct their existing SIP provisions will
require many sources to change terms of
their operating permits.
Comment: A number of commenters


opposed the February 2013 proposal
because of the administrative burden
the action would impose on air agencies
and sources. Commenters asserted that
requiring states to remove affirmative
defense provisions for startup and
shutdown from SIPS and to develop
alternative emission limitations for such
periods of operation instead is
unreasonable. Other commenters argued
that requiring removal of the deficient
SIP provisions would impose enormous
and time-consuming burdens on
permitting authorities and the regulated
community associated with the
development of new or revised
emissions limitations for startup and
shutdown, the revision of SIPS and the
revision of permits to incorporate such
revised envision limitations. Another
commenter asserted that sources only
accepted numerical limits in permits
with the understanding that they also
had the benefit of affirmative defenses
in the event of exceedances of those
numerical emission limits during
periods of SSM. The commenter thus
argued that sources would seek to revise
the permit limits in order to account for
the absence of such affirmative
defenses.
Response: The EPA acknowledges the


concerns raised by commenters
concerning the need for air agencies to
revise the deficient SIP provisions at
issue in this action, as well as the need
for the EPA to review the resulting SIP
revisions. The EPA does not agree,
however, with the commenters'
argument that the need for these
administrative actions is a justification
for leaving the deficient provisions
unaddressed.
The EPA also acknowledges that the


SIP revisions initiated by this SIP call
action will result in the removal of
deficient provisions such as automatic
and discretionary SSM exemptions,
overly broad enforcement discretion
provisions and affirmative defense
provisions. These SIP revisions will
ultimately need to be reflected in
revised operating permit terms for
sources. This SIP call action will not,
however, have an automatic impact on
any permit terms and conditions, and
the resource burden to revise permits
will be spread over many years. After a


state makes the necessary revisions to
its SIP provisions, any needed revisions
to operating permits to reflect the
revised SIP provisions will occur in the
ordinary course as the state issues new
permits or reviews and revises existing
permits. For example, in the case of title
V operating permits, permits with more
than 3 years remaining will be reopened
to add new applicable requirements
within 18 months of the promulgation
of the requirements. If a permit has less
than 3 years remaining, the new
applicable requirement will be added at
renewa1.388


IX. What is the EPA's final action for
each of the specific SIP provisions
identified in the Petition or by the EPA?


A. Overview of the EPA's Evaluation of
Specific SIP Provisions


In reviewing the Petitioner's concerns
with respect to the specific SIP
provisions identified in the Petition, the
EPA notes that most of the provisions
relate to a small number of common
issues. Many of these provisions are as
old as the original SIPS that the EPA
approved in the early 1970s, when the
states and the EPA had limited
experience in evaluating the provisions'
adequacy, enforceability and
consistency with CAA requirements.


In some instances the EPA does not
agree with the Petitioner's reading of the
provision in question, or with the
Petitioner's conclusion that the
provision is inconsistent with the
requirements of the CAA. However,
given the common issues that arise for
multiple states in the Petition as well as
in the EPA's independent evaluation,
there are some overarching conceptual
points that merit discussion in general
terms. Thus, this section IX.A of the
document provides a general discussion
of each of the overarching points,
including a summary of what the EPA
proposed to determine with respect to
the relevant SIP provisions collectively.
The EPA received comments on the
proposed determinations from affected
states, the Petitioner and other
commenters. A detailed discussion of
the comments received with the EPA's
responses is provided in the Response
to Comment document available in the
docket for this rulemaking.
Sections IX.B through IX.K of this


document name the specific SIP
provisions identified in the Petition or
by the EPA, including a summary of
what the EPA proposed and followed by
the EPA's stated final action with
respect to each SIP provision.


sae See 40 CFR 70.7(fJ(1)(i).


1. Automatic Exemption Provisions


A significant number of provisions
identified by the Petitioner pertain to
existing SIP provisions that create
automatic exemptions for excess
emissions during periods of SSM. Some
of these provisions also pertain to
exemptions for excess emissions that
occur during maintenance, load change
or other types of normal source
operation. These provisions typically
provide that a source subject to a
specific SIP emission limitation is
exempted from compliance during SSM,
so that the excess emissions are defined
as not violations, Most of these
provisions are artifacts of the early
phases of the SIP program, approved
before state and EPA regulators
recognized the implications of such
exemptions. Whatever the genesis of
these existing SIP provisions, however,
these automatic exemptions from
emission limitations are not consistent
with the CAA, as the EPA has stated in
its SSM Policy since at least 1982.


After evaluating the Petition, the EPA
proposed to determine that a number of
states have existing SIP provisions that
create impermissible automatic
exemptions for excess emissions during
malfunctions or during startup,
shutdown or other types of normal
source operation. In those instances
where the EPA agreed that a SIP
provision identified by the Petitioner
contained such an exemption contrary
to the requirements of the CAA, the EPA
proposed to grant the Petition and
accordingly to issue a SIP call to the
appropriate state.


2. Director's Discretion Exemption
Provisions


Another category of problematic SIP
provision identified by the Petitioner is
exemptions for excess emissions that,
while not automatic, are exemptions for
such emissions granted at the discretion
of state regulatory personnel. In some
cases, the SIP provision in question may
provide some minimal degree of process
and some parameters for the granting of
such discretionary exemptions, but the
typical provision at issue allows state
personnel to decide unilaterally and
without meaningful limitations that
what would otherwise be a violation of
the applicable emission limitation is
instead exempt. Because the state
personnel have the authority to decide
that the excess emissions at issue are
not a violation of the applicable
emission limitation, such a decision
would transform the violation into a
nonviolation, thereby barring
enforcement by the EPA or others.
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by the Petitioner, the EPA in the SNPR
reversed its prior proposed denial of the
Petition, and it newly proposed findings
of inadequacy and SIP calls. Further, for
some affirmative defense provisions that
were not explicitly identified by the
Petitioner, the EPA in the SNPR
proposed findings of inadequacy and
SIP calls for additional affirmative
defense provisions that were not
explicitly identified by the Petitioner.


B. Affected States in EPA Region I


1. Maine


As described in section IX.B.1 of the
February 2013 proposal, the Petitioner
first objected to a specific provision in
the Maine SIP that provides an
exemption for certain boilers from
otherwise applicable SIP visible
emission limits during startup and
shutdown (06-096-101 Me. Code R.
§ 3). Second, the Petitioner objected to
a provision that empowers the state to
"exempt emissions occurring during
periods of unavoidable malfunction or
unplanned shutdown from civil penalty
under section 349, subsection 2" (06-


096-101 Me. Code R. § 4).


For reasons explained fully in the
February 2013 proposal, the EPA
proposed to grant the Petition with
respect to 06-096-101 Me. Code R. § 3
and 06-096-101 Me. Code R. § 4.
Consequently, the EPA proposed to


find that os-096-101 Me. Code R. § 3
and 06-096-101 Me. Code R, § 4 are
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to these
provisions.


In this final action, the EPA is
granting the Petition with respect to 06-
096-101 Me. Code R. § 3 and 06-096-
101 Me. Code R. § 4. Accordingly, the
EPA is finding that these provisions are
substantially inadequate to meet CAA
requirements and the EPA is thus
issuing a SIP call to Maine to correct its
SIP with respect to these provisions.
This action is fully consistent with what
the EPA proposed in February 2013.
Please refer to the Response to Comment
document available in the docket for
this rulemaking concerning any
comments specific to the Maine SIP that
the EPA received and considered during
the development of this rulemaking.


2. New Hampshire


As described in section IX.B.2 of the


air pollution control equipment." The
Petitioner argued that the challenged
provisions provide an automatic
exemption for excess emissions during
the first 48 hours when any component
part of air pollution control equipment
malfunctions (N.H. Code R. Env-A
902.03) and further provide that "[t]he
director may . . grant an extension of
time or a temporary variance" for excess
emissions outside of the initia148-hour
time period (N.H. Code R. Env-A
902.04). Second, the Petitioner objected
to two specific provisions in the New
Hampshire SIP that provide source-
specific exemptions for periods of
startup for "any process, manufacturing
and service industry" (N.H. Code R.
Env-A 1203.05) and for pre-June 1974
asphalt plants during startup, provided
they are at 60-percent opacity for no
more than 3 minutes (N.H. Code R. Env-
A 1zo~.oz).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to N.H. Code R, Env-A 902.03,
N.H. Code R. Env-A 1203.05 and N.H.
Code R. Env-A 902.04. Also for reasons
explained fully in the February 2013
proposal, the EPA proposed to deny the
Petition with respect to N.H. Code R.
Env-A 1207.02.
Consequently, the EPA proposed to


find that N.H. Code R. Env-A 902.03,
N.H. Code R. Env-A 1203.05 and N.H.
Code R. Env-A 902.04 were
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to these
provisions. Through comments
submitted on the February 2013
proposal, however, the EPA has
ascertained that the versions of N.H.
Code R. Env-A 902.03 and N.H. Code R.
Env-A 902.04 identified in the Petition
and evaluated in the February 2013
proposal are no longer in the state's SIP.
In November 2012, the EPA approved a
SIP revision that replaced N.H. Code R.
Env-A 902.03 and N.H. Code R. Env-A
902.04 with a new version of Env-A 900
that does not contain the deficient
provisions identified in the February
2013 proposa1.390 These provisions no
longer exist for purposes of state or
federal law. In addition, the EPA has
determined that the version of N.H.
Code R. Env-A 1203.05 identified in the
Petition and the February 2013 proposal
is no longer in the state's SIP as a result
of another SIP revision,391 Because


February 2013 proposal, the Petitioner
objected to two generally applicable 390 See "Approval and Promulgation of Air
provisions in the New Hampshire SIP Quality Implementation Plans; New Hampshire;


that allow emissions in excess of Reasonably Available Control Technology for the


otherwise a licable SIP emissionPP
"malfunction


1997 8-Hour Ozone Standard; Direct final rule," ~~
FR 66388 (November 5, 2012).


limitations during or 301 See "Approval and Promulgation of Air
breakdown of any component part of the Quality Implementation Plans; New Hampshire;


these three provisions are no longer
components of the EPA-approved SIP
for the state of IVew Hampshire, the
Petition is moot with respect to these
provisions and there is no need for a SIP
call with respect to these no longer
extant provisions.


In this final action, the EPA is
denying the Petition with respect to
N.H. Code R. Env-A 902.03, N.H. Code
R. Env-A 902.04, N.H. Code R. Env-A
1203.05 and N.H. Code R. Env-A
1207.02. Please refer to the Response to


Comment document available in the
docket for this rulemaking concerning
any comments specific to the New
Hampshire SIP that the EPA received
and considered during the development
of this rulemaking.


3. Rhode Island


As described in section IX.B.3 of the
February 2013 proposal, the Petitioner
objected to a generally applicable
provision in the Rhode Island SIP that
allows for acase-by-case petition
procedure whereby a source can obtain
a variance from state personnel under
R.I. Gen. Laws § 23-23-15 to continue


to operate during a malfunction of its
control equipment that lasts more than
24 hours, if the source demonstrates that


enforcement would constitute undue
hardship without a corresponding
benefit (25-4-13 R:I. Code R. § 16.2).


For reasons explained fully in the
February 2013 proposal, the EPA
proposed to grant the Petition with
respect to 25-4-13 R.I, Code R. § 16.2.


Consequently, the EPA proposed to
find that 25-4-13 R.I. Code R. § 16.2 is
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to this provision.


In this final action, the EPA is
granting the Petition with respect to 25-
4-13 R.I. Code R. § 16.2. Accordingly,
the EPA is finding that this provision is
substantially inadequate to meet CAA
requirements and the EPA is thus
issuing a SIP call with respect to this
provision. This action is fully consistent
with what the EPA proposed in
February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Rhode Island SIP that the
EPA received and considered during the
development of this rulemaking.


Reasonably Available Control Technology Update
To Address Control Techniques Guidelines Issued
in 2006, 2007, and 2008: Duect final rule," 77 FR
66921 (November 8, 2012).
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/;
In this final action, the EPA is


granting the Petition with respect to
D.C. Mun. Regs. tit. 20 § 107.3, D.C.
Mun. Regs. tit. 20 §§ 606.1 and 606.2
and D.C. Mun. Regs. tit. 20 § 606.4 and
is denying the Petition with respect to
D.C. Mun. Regs. tit. 20 § 805.1(c)(2).
Accordingly, the EPA is finding that the
provisions in D.C. Mun. Regs. tit. 20
§ 107.3, D.C. Mun. Regs. tit. 20 §§ 606.1
and 606.2 and D.C. Mun. Regs. tit. 20
§ 606.4 are substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call to the District of
Columbia to correct its SIP with respect
to these provisions, This action is fully
consistent with what the EPA proposed
in February 2013 as revised in the
SNPR. Please refer to the Response to
Comment document available in the
docket for this rulemaking concerning
any comments specific to the DC SIP
that the EPA received and considered
during the development of this
rulemaking.


3. Virginia


As described in section IX.D.3 of the
February 2013 proposal, the Petitioner
objected to a generally applicable
provision in the Virginia SIP that allows
for discretionary exemptions during
periods of malfunction (9 Va. Admin.
Code § 5-20-180(G)). First, the
Petitioner objected because this
provision provides an exemption from
the otherwise applicable SIP emission
limitations. Second, the Petitioner
objected to the discretionary exemption
for excess emissions during malfunction
because the provision gives the state the
authority to determine whether a
violation "shall be judged to have taken
place." Third, the Petitioner argued that
while the regulation provides criteria,
akin to an affirmative defense, by which
the state must make such a judgment
that the event is not a violation, the
criteria "fall far short of EPA policy at
the time" and the provision "fails to
establish any procedure through which
the criteria are to be evaluated."
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to 9 Va. Admin. Code § 5-20-
180(G). Also for reasons explained in
the February 2013 proposal, the EPA
proposed to grant the Petition with
respect to this provision on the basis
that it was not a permissible affirmative
defense provision consistent with the
requirements of the CAA as interpreted
in the EPA's SSM Policy.
Subsequently, for reasons explained


in the SNPR, the EPA reproposed
granting of the Petition with respect to
9 Va. Admin. Code § 5-20-180(G), but
it proposed to revise the basis for the


finding of substantial inadequacy and
the SIP call for this provision.
Consequently, the EPA proposed to


find that 9 Va. Admin. Code § 5-20-
180(G) is substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.


In this final action, the EPA is
granting the Petition with respect to 9
Va. Admin. Code § 5-20-180(G) and the
EPA is thus issuing a SIP call with
respect to this provision. This action is
fully consistent with what the EPA
proposed in February 2013 as revised in
the SNPR. Please refer to the Response
to Comment document available in the
docket for this rulemaking concerning
any comments specific to the Virginia
SIP that the EPA received and
considered during the development of
this rulemaking.


4. West Virginia


As described in section IX.D.4 of the
February 2013 proposal, the Petitioner
made four types of objections
identifying inadequacies regarding SSM
provisions in West Virginia's SIP. First,
the Petitioner objected to three specific
provisions in the West Virginia SIP that
allow for automatic exemptions from
emission limitations, standards, and
monitoring and recordkeeping
requirements for excess emission during
startup, shutdown, or malfunction (W.
Va. Code R. § 45-2-9.1, W. Va. Code R.
§ 45-7-10.3 and W. Va. Code R. § 45-
40-100.8). Second, the Petitioner
objected to seven discretionary
exemption provisions because these
provisions provide exemptions from the
otherwise applicable SIP emission
limitations. The Petitioner noted that
the provisions allow a state official to
"grant an exception to the otherwise
applicable visible emissions standards"
due to "unavoidable shortage of fuel" or
"any emergency situation or condition
creating a threat to public safety or
welfare" (W. Va. Code R. § 45-2-10.1),
to permit excess emissions "due to
unavoidable malfunctions of
equipment' (W. Va. Code R. § 45-3-7.1,
W. Va. Code R. § 45-5-13.1, W. Va.
Code R. § 45-6-8.2, W. Va. Code R.
§ 45-7-9.1 and W. Va. Code R. § 45-10-
9.1) and to permit exceedances where
the limit cannot be "satisfied" because
of "routine maintenance" or
"unavoidable malfunction" (W. Va.
Code R. § 45-21-9.3). Third, the
Petitioner objected to the alternative
limit imposed on hot mix asphalt plants
during periods of startup and shutdown
in W. Va. Code R. § 45-3-3.2 because it
was "not sufficiently justified" under
the EPA's SSM Policy regarding source
category-specific rules. Fourth, the


Petitioner objected to a discretionary
provision allowing the state to approve
an alternative visible emission standard
during startups and shutdowns for
manufacturing processes and associated
operations (W. Va. Code R. § 45-7-10.4).
The Petitioner argued that such a
provision "allows a decision of the state
to preclude enforcement by EPA and
citizens."
For reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to W. Va.
Code R. § 45-2-9.1, W. Va. Code R.
§ 45-7-10.3 and W. Va. Code R. § 45-
40-100.8 on the basis that each of these
provisions allows for automatic
exemptions. Also for reasons explained
in the February 2013 proposal, the EPA
proposed to grant the Petition with
respect to W. Va. Code R. § 45-2-10.1,
W. Va. Code R. § 45-3-7.1, W. Va. Code
R. § 45-5-13.1, W. Va. Code R. § 45-6-
8.2, W. Va. Code R. § 45-7-9.1, W. Va.
Code R. § 45-10-9.1 and W. Va. Code R.
§ 45-21-9.3 on the basis that these
provisions allow for discretionary
exemptions from otherwise applicable
SIP emission limitations. Further, for
reasons explained in the February 2013
proposal, the EPA proposed to grant the
Petition with respect to W. Va. Code R.
§ 45-3-3.2, W. Va. Code R. § 45-2-10.2
and W. Va. Code R. § 45-7-10.4. The W.
Va. Code R. § 45-3-3.2 applies to a
broad category of sources and is not
narrowly limited to a source category
that uses a specific control strategy, as
required by the EPA's SSM Policy
interpreting the CAA. Similarly, W. Va.
Code R. § 45-2-10.2 is inconsistent with
the EPA's SSM Policy interpreting the
CAA because it is an alternative limit
that allows for discretionary exemptions
from otherwise applicable SIP emission
limitations.392 The W. Va. Code R. § 45-


3ozAs explained in the February 2013 proposal,
the Petitioner specifically focused on concern with
W. Va. Code R. § 45-2-10.1, but. the same issue
affects W. Va. Code R. § 45-2-10.2, and so the EPA
similarly proposed to issue a SIP call with respect
to the latter provision. See 78 FR 12459 at 12500,
n.11l. W. Va. Code R. § 45-2-10.2 is an alternative
limit that applies during periods of maintenance. In
the February 2013 proposal, the EPA noted that this
provision was inconsistent with the EPA's SSM
Policy interpreting the CAA because it was an
alternative limit that specifically applied during
periods of maintenance. Although the EPA
originally contemplated that an alternative emission
limitation could appropriately apply only during
staztup or shutdown, the EPA recognizes in section
VII.B of this document that it maybe appropriate
for an air agency to establish alternative emission
limitations that apply during modes of source
operation other than during startup and shutdown,
but any such alternative emission limitarions
should be developed using the same criteria that the
EPA recommends for those applicable during
startup and shutdown. The alternative emission
limitation applicable during maintenance does not
appear to have been developed using the


Continued
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~ used "best operational practices" to
(j l; minimize emissions during the SSM
~'~ event.


First, the Petitioner objected because
the provision creates an exemption from
the applicable emission limitations by
providing that the excess emissions
"shall be allowed" subject to certain
conditions. Second, the Petitioner
argued that although the provision
provides some "substantive criteria,"
the provision does not meet the criteria
the EPA recommended at the time for an
affirmative defense provision consistent
with the requirements of the CAA in the
EPA's SSM Policy. Third, the Petitioner
asserted that the provision is not a
permissible "enforcement discretion"
provision applicable only to state
personnel, because it "is susceptible to
interpretation as an enforcement
exemption, precluding EPA and citizen
enforcement as well as state
enforcement."
For reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to Ga.
Comp. R. & Regs. 391-3-1—.02(2)(a)(7).
Also for reasons explained in the
February 2013 proposal, the EPA
proposed to grant the Petition with
respect to this provision on the basis
that it was not a permissible affirmative
defense provision consistent with the
requirements of the CAA and the EPA's
recommendations in the EPA's SSM
Policy at the time.
Subsequently, for reasons explained


in the SNPR, the EPA reproposed
granting of the Petition with respect to
Ga. Comp. R. & Regs. 391-3-1—
.02(2)(a)(7), but it proposed to revise the
basis for the finding of substantial
inadequacy and the SIP call for this
provision.
Consequently, the EPA proposed to


find that Ga. Comp. R. & Regs. 391-3-
1—.02(2)(a)(7) is substantially inadequate
to meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.


In this final action, the EPA is
granting the Petition with respect to Ga.
Camp. R. & Regs. 391-3-1—.02(2)(a)(7).
Accordingly, the EPA is finding that this
provision is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. This action is fully
consistent with what the EPA proposed
in February 2013 as revised in the
SNPR. Please refer to the Response to
Comment document available in the
docket for this rulemaking concerning
any comments specific to the Georgia
SIP that the EPA received and
considered during the development of
this rulemaking.


4. Kentucky


As described in section IX.E.4 of the
February 2013 proposal, the Petitioner
objected to a generally applicable
provision that allows discretionary
exemptions from otherwise applicable
SIP emission limitations in Kentucky's
SIP (401 KAR 50:055 § 1(1)).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to 401 KAR 50:055 § 1(1).
Consequently, the EPA proposed to


find that 401 KAR 50:055 § 1(1) is
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to this provision.


In this final action, the EPA is
granting the Petition with respect to 401
KAR 50:055 § 1(1). Accordingly, the
EPA is finding that this provision is
substantially inadequate to meet CAA
requirements and the EPA is thus
issuing a SIP call with respect to this
provision. This action is fully consistent
with what the EPA proposed in
February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Kentucky SIP that the
EPA received and considered during the
development of this rulemaking.


5. Kentucky: Jefferson County


As described in section IX.E.5 of the
February 2013 proposal, the Petitioner
objected to a generally applicable
provision in the Jefferson County Air
Regulations 1.07 because it provided for
discretionary exemptions from
compliance with emission limitations
during SSM. The provision required
different demonstrations for exemptions
for excess emissions during startup and
shutdown (Regulation 1.07 § 3),
malfunction (Regulation 1.07 § 4 and
§ 7) and emergency (Regulation 1.07 § 5
and § 7). Second, the Petitioner objected
to the affirmative defense for
emergencies in Jefferson County Air
Regulations 1.07.
For reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to
provisions in the Jefferson County Air
Regulations 1.07.
Subsequently, for reasons explained


fully in the SNPR, the EPA reversed its
prior proposed granting of the Petition
with respect to Jefferson County Air
Regulations 1.07. For Jefferson County,
Kentucky, the provisions for which the
EPA proposed in February 2013 to grant
the Petition were subsequently removed
from the SIP. Thus, in the SNPR, the
EPA proposed instead to deny the


Petition.394 As explained in the SNPR,
the state of Kentucky has revised the SIP
provisions applicable to Jefferson
County and eliminated the SIP
inadequacies identified in the February
2013 proposal document. The EPA has
already approved the necessary SIP
revisions.395 Accordingly, the EPA's
final action on the Petition does not
include a finding of substantial
inadequacy and SIP call for Jefferson
County, Kentucky.


In this final action, the EPA is
denying the Petition with respect to
Jefferson County Air Regulations 1.07,
This action is fully consistent with what
the EPA proposed in February 2013 as
revised in the SNPR. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Kentucky SIP that the
EPA received and considered during the
development of this rulemaking.


6. Mississippi


As described in section IX.E.6 of the
February 2013 proposal, the Petitioner
objected to two generally applicable
provisions in the Mississippi SIP that
allow for affirmative defenses for
violations of otherwise applicable SIP
emission limitations during periods of
upset, i.e., malfunctions (11-1-2 Miss.
Code R. § 10.1) and unavoidable
maintenance (11-1-2 Miss. Code R.
§ 10.3). First, the Petitioner objected to
both of these provisions based on its
assertion that the CAA allows no
affirmative defense provisions in SIPS.
Second, the Petitioner asserted that even
if affirmative defense provisions were
permissible under the CAA, the
affirmative defenses in these provisions
"fall far short of the EPA policy at the
time." The Petitioner also objected to a
generally applicable provision that
provides an exemption from otherwise
applicable SIP emission limitations
during startup and shutdown (11-1-2
Miss. Code R. § 10.2).
For reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to 11-1-
2 Miss. Code R. § 10.1 and 11-1-2 Miss.
Code R. § 10.3. Also for reasons
explained in the February 2013
proposal, the EPA proposed to grant the
petition with respect to these provisions
on the basis that they were not
appropriate as an affirmative defense
provisions because they were


3°4 See SNPR, 79 FR 55919 at 55925.
3~s See Approval and Promulgation of


Implementation Plans; Kentucky: Approval of
Revisions to the Jefferson County Portion of the
Kentucky SIP; Emissions During Startups,
Shutdowns, and Malfunctions, 79 FR 33101 Qune
io, zai4).
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10. Tennessee


As described in section IX.E.10 of the
February 2013 proposal, the Petitioner
objected to three provisions in the
Tennessee SIP. First, the Petitioner
objected to two provisions that
authorize a state official to decide
whether to "excuse or proceed upon"
(Tenn. Comp. R. & Regs. 1200-3-20-
.07(1)) violations of otherwise
applicable SIP emission limitations that
occur during "malfunctions, startups,
and shutdowns" (Tenn. Comp. R. &
Regs. 1200-3-20—.07(3)). Second, the
Petitioner objected to a provision that
excludes excess visible emissions from
the requirement that the state
automatically issue a notice of violation
for all excess emissions (Tenn. Comp. R.
& Regs. 1200-3-5—.02(1)). This
provision states that "due allowance
maybe made for visible emissions in
excess of that permitted in this chapter
which are necessary or unavoidable due
to routine startup and shutdown
conditions."
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Tenn. Comp. R. & Regs. 1200-
3-20—.07(1), Tenn. Comp. R. & Regs.
1200-3-20-.07(3) and Tenn. Comp. R. &
Regs. 1200-3-5-.02 (1).
Consequently, the EPA proposed to


find that Tenn. Comp. R. & Regs. 1200-
3-20—.07(1), Tenn. Comp. R. & Regs.
1200-3-20-.07(3) and Tenn. Comp. R. &
Regs. 1200-3-5-.02(1) are substantially
inadequate to meet CAA requirements
and thus proposed to issue a SIP call
with respect to these provisions.


In this final action, the EPA is
granting the Petition with respect to
Tenn. Comp. R. & Regs. 1200-3-20—
.07(1), Tenn. Comp. R. & Regs, 1200-3-
20-.07(3) and Tenn. Comp. R, & Regs.
1200-3-5-.02(1). Accordingly, the EPA
is finding that these provisions are
substantially inadequate to meet CAA
requirements and the EPA is thus
issuing a SIP call with respect to these
provisions. This action is fully
consistent with what the EPA proposed
in February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Tennessee SIP that the
EPA received and considered during the
development of this rulemaking.


11. Tennessee: Knox County


As described in section IX.E.11 of the
February 2013 proposal, the Petitioner
objected to a provision in the Knox
County portion of the Tennessee SIP
that bars evidence of a violation of SIP
emission limitations from being used in


a citizen enforcement action (Knox
County Regulation 32.1(C)). The
provision specifies that "[a]
determination that there has been a
violation of these regulations or orders
issued pursuant thereto shall not be
used in any law suit brought by any
private citizen."
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Knox County Regulation
32.1(C). For instance, the regulation was
inconsistent with requirements related
to credible evidence.
Consequently, the EPA proposed to


find that Knox County Regulation
32.1(C) is substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.


In this final action, the EPA is
granting the Petition with respect to
Knox County Regulation 32.1(C).
Accordingly, the EPA is finding that this
provision is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. This action is fully
consistent with what the EPA proposed
in February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Tennessee SIP that the
EPA received and considered during the
development of this rulemaking.


12. Tennessee: Shelby County


As described in section IX.E.12 of the
February 2013 proposal, the Petitioner
objected to a provision in the Shelby
County Code (Shelby County Code § 16-
87) that addresses enforcement for
excess emissions that occur during
"malfunctions, startups, and
shutdowns" by incorporating by
reference the state's provisions in Tenn.
Comp. R. & Regs. 1200-3-20. Shelby
County Code § 16-87 provides that "all
such additions, deletions, changes and
amendments as may subsequently be
made" to Tennessee's regulations will
automatically become part of the Shelby
County Code.
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Shelby County Code § 16-87.
Consequently, the EPA proposed to


find that Shelby County Code § 16-87 is
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to this provision.


In this final action, the EPA is
granting the Petition with respect to
Shelby County Code § 16-87.
Accordingly, the EPA is finding that this
provision is substantially inadequate to


meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. This action is fully
consistent with what the EPA proposed
in February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Tennessee SIP that the
EPA received and considered during the
development of this rulemaking.


F. Affected States in EPA Region V


1. Illinois


As described in section IX.F.1 of the
February 2013 proposal, the Petitioner
objected to three generally applicable
provisions in the Illinois SIP which
together have the effect of providing
discretionary exemptions from
otherwise applicable SIP emission
limitations. The Petitioner noted that
the provisions invite sources to request,
during the permitting process, advance
permission to continue to operate
during a malfunction or breakdown,
and, similarly to request advance
permission to "violate" otherwise
applicable emission limitations during
startup (Ill. Admin. Code tit. 35
§ 201.261). The Illinois SIP provisions
establish criteria that a state official
must consider before granting the
advance permission to violate the
emission limitations (Ill. Admin. Code
tit. 35 § 201.262), However, the
Petitioner asserted, the provisions state
that, once granted, the advance
permission to violate the emission
limitations "shall be a prima facie
defense to an enforcement action" (Ill.
Admin. Code tit. 35 § 201.265).
Further, the Petitioner objected to the


use of the term "prima facie defense" in
Ill. Admin. Code tit, 35 § 201.265,
arguing that the term is "ambiguous in
its operation." The Petitioner argued
that the provision is not clear regarding
whether the defense is to be evaluated
"in a judicial or administrative
proceeding or whether the Agency
determines its availability." Allowing
defenses to be raised in these undefined
contexts, the Petitioner argued, is
"inconsistent with the enforcement
structure of the Clean Air Act."
For reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to Ill.
Admin. Code tit. 35 § 201.261, Ill.
Admin. Code tit. 35 § 201.262 and Ill.
Admin. Code tit. 35 § 201.265.
Subsequently, for reasons explained


fully in the SNPR, the EPA reproposed
granting of the Petition with respect to
the affirmative defense provisions in Ill.
Admin. Code tit. 35 § 201.261, Ill.
Admin. Code tit. 35 § 201.262 and Ill.
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Admin. Code 3745-75-02(E), Ohio
Admin. Code 3745-75-02(J), Ohio
Admin. Code 3745-75-03(I), Ohio
Admin. Code 3745-75-04(K) and Ohio
Admin. Code 3745-75-04(L).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Ohio Admin. Code 3745-15-
06(A)(3), Ohio Admin. Cade 3745-17-
07(A)(3)(c), Ohio Admin. Code 3745-
17-07(B)(11)(~ and Ohio Admin. Code
3745-14-11(D). Also for reasons
explained fully in the February 2013
proposal, the EPA proposed to deny the
Petition with respect to Ohio Admin.
Code 3745-75-02(E), Ohio Admin. Code
3745-75-02(J), Ohio Admin. Code
3745-75-03(I), Ohio Admin. Code
3745-75-04(K) and Ohio Admin. Code
3745-75-04(L), on the basis that they
are not part of the Ohio SIP and thus
cannot represent a substantial
inadequacy in the SIP. In addition, for
reasons explained fully in the February
2013 proposal, the EPA proposed to find
that another provision, Ohio Admin.
Code 3745-15-06(C), is substantially
inadequate to meet CAA requirements
and proposed to issue a SIP call with
respect to this provision, even though
the Petitioner did not request that the
EPA evaluate this provision. As
explained in the February 2013
proposal, the EPA determined that Ohio
Admin. Code 3745-15-06(C) was the
regulatory mechanism in the SIP by
which exemptions are granted in the
two provisions to which the Petitioner
did object.
Consequently, the EPA proposed to


find that the provisions in Ohio Admin.
Code 3745-15-06(A)(3), Ohio Admin.
Code 3745-17-07(A)(3)(c), Ohio Admin.
Code 3745-17-07(B)(11)(~, Ohio
Admin. Code 3745-14-11(D) and Ohio
Admin. Code 3745-15-06(C) are
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to these
provisions.


In this final action, the EPA is
granting the Petition with respect to
Ohio Admin. Code 3745-15-06(A)(3),
Ohio Admin. Code 3745-17-07(A)(3)(c),
Ohio Admin. Code 3745-17-
07(B)(11)(t~, Ohio Admin. Code 3745-
14-11(D) and Ohio Admin. Code 3745-
15-06(C) are substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
these provisions. Also in this final
action, the EPA is denying the Petition
with respect to Ohio Admin. Code
3745-75-02(E), Ohio Admin. Code
3745-75-02(J), Ohio Admin. Code
3745-75-03(I), Ohio Admin. Code
3745-75-04(K) and Ohio Admin. Code
3745-75-04(L). This action is fully


consistent with what the EPA proposed
in February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Ohio SIP that the EPA
received and considered during the
development of this rulemaking.


G. Affected States in EPA Region VI


1. Arkansas


As described in section IX.G.1 of the
February 2013 proposal, the Petitioner
objected to two provisions in the
Arkansas SIP. First, the Petitioner
objected to a provision that provides an
automatic exemption for excess
emissions of VOC for sources located in
Pulaski County that occur due to
malfunctions (Reg. 19.1004(H)). Second,
the Petitioner objected to a separate
provision that provides a "complete
affirmative defense" for excess
emissions that occur during emergency
conditions (Reg, 19.602). The Petitioner
argued that this provision, which the
state may have modeled after the EPA's
title V regulations, is impermissible
because its application is not clearly
limited to operating permits.
Far reasons explained in the February


2013 proposal, the EPA proposed to
grant the Petition with respect to Reg.
19.1004(H) and Reg. 19.602.
Subsequently, for reasons explained


fully in the SNPR, the EPA reproposed
granting of the Petition with respect to
the affirmative defense provision in Reg.
19.602, but it proposed to revise the
basis far the finding of substantial
inadequacy and the SIP call for this
provision.
Consequently, the EPA proposed to


find that Reg. 19.1004(H) and Reg.
19.602 396 are substantially inadequate
to meet CAA requirements and thus
proposed to issue a SIP call with respect
to these provisions.
In this final action, the EPA is


granting the Petition with respect to
Reg. 19.1o04(H) and Reg. 19.602.
Accordingly, the EPA is finding that
these provisions are substantially
inadequate to meet CAA requirements
and the EPA is thus issuing a SIP call
with respect to these provisions. This
action is fully consistent with what the


aye In a final action published Mazch 4, 2015 (80
FR 11573), the EPA approved revisions of the
Arkansas SIP pertaining to the regulation and
permitting of PM~.s• Among the approved revisions
ivas a change to Reg. 19.602, to capitalize the letter
"C" in that regulation's title, "Emergency
Conditions"). To the extent the EPA's recent action
affected Reg. 19.602, that action was only a
ministerial matter and should not be construed as
reapproval of the provision on its merits. That
action does not affect the basis on which the EPA
proposed to find Reg. 19.602 substantially
inadequate in the February 2013 proposal.


EPA proposed in February 2013 as
revised in the SNPR. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Arkansas SIP that the
EPA received and considered during the
development of this rulemaking.


2. Louisiana


As described in section IX.G.2 of the
February 2013 proposal, the Petitioner
objected to several provisions in the
Louisiana SIP that allow for automatic
and discretionary exemptions from SIP
emission limitations during various
situations, including startup, shutdown,
maintenance and malfunctions. First,
the Petitioner objected to provisions that
provide automatic exemptions for
excess emissions of VOC from
wastewater tanks (LAC
33:III.2153(B)(1)(i)) and excess
emissions of NOX from certain sources
within the Baton Rouge Nonattainment
Area (LAC 33:III.2201(C)(8)). The LAC
33:III.2153(B)(1)(i) provides that control
devices "shall not be required" to meet
emission limitations "during periods of
malfunction and maintenance on the
devices for periods not to exceed 336
hours per year." Similarly, LAC
33:III.2201(C)(8) provides that certain
sources "are exempted" from emission
limitations "during start-up and
shutdown . , or during a
malfunction." Second, the Petitioner
objected to provisions that provide
discretionary exemptions to various
emission limitations. Three of these
provisions provide discretionary
exemptions from otherwise applicable
SOZ and visible emission limitations in
the Louisiana SIP for excess emissions
that occur during certain startup and
shutdown events (LAC 33:III.1107, LAC
33:III.1507(A)(1) and LAC
33:III.1507(B)(1)), while the other two
provide such exemptions for excess
emissions from nitric acid plants during
startups and "upsets" (LAC
33:III,2307(C)(1)(a) and LAC
33:III.2307(C)(2)(a)).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to LAC 33:III.2153(B)(1)(i) and
LAC 33:III.2201(C)(8) on the basis that
these provisions allow for automatic
exemptions for excess emissions from
otherwise applicable SIP emission
limitations. Also for reasons explained
fully in the February 2013 proposal, the
EPA proposed to grant the Petition with
respect to LAC 33:III.1107(A), LAC
33:III.1507(A)(1), LAC 33:III.1507(B)(1),
LAC 33:III.2307(C)(1)(a) and LAC
33:III.2307(C)(2)(a) on the basis that
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issuing a SIP call with respect to these
provisions. This action is fully
consistent with what the EPA proposed
in the SNPR. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Texas SIP that the EPA
received and considered during the
development of this rulemaking.


H. Affected States in EPA Region VII


1. Iowa


As described in section IX.H.1 of the
February 2013 proposal, the Petitioner
objected to a specific provision in the
Iowa SIP that allows for automatic
exemptions from otherwise applicable
SIP emission limitations during periods
of startup, shutdown or cleaning of
control equipment (Iowa Admin. Code r.
567-24.1(1)). Also, the Petitioner
objected to a provision that empowers
the state to exercise enforcement
discretion for violations of the otherwise
applicable SIP emission limitations
during malfunction periods (Iowa
Admin. Code r. 567-24.1(4)).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Iowa Admin. Code r. 567-
24.1(1) on the basis that this provision
allows for exemptions from the
otherwise applicable SIP emission
limitations. Also for reasons explained
fully in the February 2013 proposal, the
EPA proposed to deny the Petition with
respect to Iowa Admin. Code r. 567-
24.1(4) on the basis that the provision is
on its face clearly applicable only to
Iowa state enforcement personnel and
that the provision thus could not
reasonably be read by a court to
foreclose enforcement by the EPA or
through a citizen suit where Iowa state
personnel elect to exercise enforcement
discretion.
Consequently, the EPA proposed to


find that Iowa Admin. Code r. 567-
24.1(1) is substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.


In this final action, the EPA is
granting the Petition with respect to
Iowa Admin. Code r. 567-24.1(1).
Accordingly, the EPA is finding that this
provision is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. E11so in this final action,
the EPA is denying the Petition with
respect to Iowa Admin. Code r. 567-
24.1(4). This action is fully consistent
with what the EPA proposed in
February 2013. Please refer to the
Response to Comment document


available in the docket for this
rulemaking concerning any comments
specific to the Iowa SIP that the EPA
received and considered during the
development of this rulemaking.


2. Kansas


As described in section IX.H.2 of the
February 2013 proposal, the Petitioner
objected to three provisions in the
Kansas SIP that allow for exemptions for
excess emissions during malfunctions
and necessary repairs (K.A.R. § 28-19-
11(A)), scheduled maintenance (K.A.R.
§ 28-19-11(B)), and certain routine
modes of operation (K.A.R. § 28-19-
11(C)).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to K.A.R. § 28-19-11(A), K.A.R.
§ 28-19-11(B) and K.A.R. § 28-19—
is(C).
Consequently, the EPA proposed to


find that K.A.R. § 28-19-11(A), K.A.R.
§ 28-19-11(B) and K.A.R. § 28-19-11(C)
are substantially inadequate to meet
CAA requirements and thus proposed to
issue a SIP call with respect to these
provisions.


In this final action, the EPA is
granting the Petition with respect to
K.A.R. § 28-19-11(A), K.A.R. § 28-19-
11(B) and K.A.R. § 28-19-11(C).
Accordingly, the EPA is finding that
these provisions are substantially
inadequate to meet CAA requirements
and the EPA is thus issuing a SIP call
with respect to these provisions. This
action is fully consistent with what the
EPA proposed in February 2013. Please
refer to the Response to Comment
document available in the docket for
this rulemaking concerning any
comments specific to the Kansas SIP
that the EPA received and considered
during the development of this
rulemaking,


3. Missouri


As described in section IX.H.3 of the
February 2013 proposal, the Petitioner
objected to two provisions in the
Missouri SIP that could be interpreted
to provide discretionary exemptions.
The first provides exemptions for visible
emissions exceeding otherwise
applicable SIP opacity limitations (Mo.
Code Regs. Ann. tit 10, § 10-
6.220(3)(C)). The second provides
authorization to state personnel to
decide whether excess emissions
"warrant enforcement action" where a
source submits information to the state
showing that such emissions were "the
consequence of a malfunction, start-up
or shutdown." (Mo. Code Regs. Ann. tit


For reasons explained fully in the
February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Mo. Code Regs. Ann, tit 10,
§ 10-6.220(3)(C) on the basis that this
provision could be read to allow for
exemptions from the otherwise
applicable SIP emission limitations
through a state official's unilateral
exercise of discretionary authority that
is insufficiently bounded and includes
no additional public process at the state
or federal level. Also for reasons
explained fully in the February 2013
proposal, the EPA proposed to deny the
Petition with respect to Mo. Code Regs.
Ann. tit 10, § 10-6.050(3)(C) on the basis
that the provision is on its face clearly
applicable only to Missouri state
enforcement personnel and that the
provision thus could not reasonably be
read by a court to foreclose enforcement
by the EPA or through a citizen suit
where Missouri state personnel elect to
exercise enforcement discretion.
Consequently, the EPA proposed to


find that the provision in Mo. Code
Regs. Ann. tit 10, § 10-6.220(3)(C) is
substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to this provision.


In this final action, the EPA is
granting the Petition with respect to Mo.
Code Regs. Ann. tit 10, § 10-6.220(3)(C).
Accordingly, the EPA is finding that this
provision is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. Also in this final action,
the EPA is denying the Petition with
respect to Mo. Code Regs. Ann. tit 10,
§ 10-6.050(3)(C). This action is fully
consistent with what the EPA proposed
in February 2013. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Missouri SIP that the EPA
received and considered during the
development of this rulemaking.


4. Nebraska


As described in section IX.H.4 of the
February 2013 proposal, the Petitioner
objected to two provisions in the
Nebraska SIP. First, the Petitioner
objected to a generally applicable
provision that provides authorization to
state personnel to decide whether
excess emissions "warrant enforcement
action" where a source submits
information to the state showing that
such emissions were "the result of a
malfunction, start-up or shutdown"
(Neb. Admin. Code Title 129 § 11-
35.001). Second, the Petitioner objected
to a specific provision in Nebraska state
law that contains exemptions for excess
emissions at hospital/medical/infectious
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provision to which the Petitioner cited
but did not explicitly object, N.D.
Admin. Code 33-15-03-04.3 (cited in
the Petition as N.D. Admin. Code § 33-
15-03-04(3)). Also for reasons
explained in the February 2013
proposal, the EPA proposed to grant the
Petition with respect to N.D. Admin.
Code 33-15-05-01.2a(1J (cited in the
Petition as N.D. Admin. Code § 33-15-
05-01(2)(a)(1)).
Subsequently, the state of North


Dakota removed N.D. Admin. Code 33-
15-03-04.4 and N.D. Admin. Code 33-
15-05-01.2.a(1) and eliminated the SIP
inadequacies with respect to those two
of the three provisions identified in the
February 2013 proposal notice. The EPA
has already approved the necessary SIP
revisions for those two provisions.397
Thus, the EPA's final action on the
Petition does not need to include a
finding of substantial inadequacy and
SIP call for those two provisions.


In this final action, the EPA is
granting the Petition with respect to
N.D. Admin. Code 33-15-03-04.3 and
denying the Petition with respect to
IV.D. Admin. Code 33-15-03-04.4 and
IV.D. Admin. Code 33-15-05-01.2.a(1).
Accordingly, the EPA is finding that the
provision in N.D. Admin. Code 33-15-
03-04.3 is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call to North Dakota
to correct its SIP with respect to this
provision. This action is fully consistent
with what the EPA proposed in
February 2013 with respect to this
provision. Please refer to the Response
to Comment document available in the
docket for this rulemaking concerning
any comments specific to the North
Dakota SIP that the EPA received and
considered during the development of
this rulemaking.


4. South Dakota


As described in section IX.I.4 of the
February 2013 proposal, the Petitioner
objected to a provision in the South
Dakota SIP that creates exemptions from
otherwise applicable SIP emission
limitations (S.D. Admin, R.
74:36:12:02(3)). The Petitioner asserted
that the provision imposes visible
emission limitations on sources but
explicitly excludes emissions that occur
"for brief periods during such
operations as soot blowing, start-up,
shut-down, and malfunctions."
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to S.D. Admin, R. 74:36:12:02(3).


3~~ See "Approval and Promulgation of
Implementation Plans; North Dakota; Revisions to
the Air Pollution Control Rules," 79 FR 63045
(October 22, 2014).


Consequently, the EPA proposed to
find that S.D. Admin, R. 74:36:12:02(3)
is substantially inadequate to meet CAA
requirements and thus proposed to issue
a SIP call with respect to this provision.


In this final action, the EPA is
granting the Petition with respect to S.D.
Admin, R. 74:36:12:02(3). Accordingly,
the EPA is finding that S.D. Admin, R.
74:36:12:02(3) is substantially
inadequate to meet CAA requirements
and the EPA is thus issuing a SIP call
with respect to this provision. This
action is fully consistent with what the
EPA proposed in February 2013. Please
refer to the Response to Comment
document available in the docket for
this rulemaking concerning any
comments specific to the South Dakota
SIP that the EPA received and
considered during the development of
this rulemaking.


5. Wyoming


As described in section IX.I.5 of the
February 2013 proposal, the Petitioner
objected to a specific provision in the
Wyoming SIP that provides an
exemption for excess PM emissions
from diesel engines during startup,
malfunction and maintenance (WAQSR
Chapter 3, section 2(d), cited as ENV—
AQ-1 Wyo. Code R. § 2(d) in the
Petition), The provision exempts
emission of visible air pollutants from
diesel engines from applicable SIP
limitations "during a reasonable period
of warmup following a cold start or
where undergoing repairs and
adjustment following malfunction."
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to WAQSR Chapter 3, section
2(d) (cited as ENV—AQ-1 Wyo. Code R.
§ 2(d) in the Petition).
Subsequently, the state of Wyoming


revised WAQSR Chapter 3, section 2(d)
and eliminated the SIP inadequacies
identified in the February 2013 proposal
document with respect to this provision.
The EPA has already approved the
necessary SIP revision for this
provision.398 TY1llS~ the EPA's final
action on the Petition does not need to
include a finding of substantial
inadequacy and SIP call for this
provision.
In this final action, the EPA is


denying the Petition with respect to
WAQSR Chapter 3, section 2(d). Please
refer to the Response to Comment
document available in the docket for
this rulemaking concerning any


3~s See "Approval and Promulgation of
Implementation Plans; Wyoming; Revisions to the
Air Quality Standards and Regulations," 79 FR
62859 (October 21, 2014).


comments specific to the Wyoming SIP
that the EPA received and considered
during the development of this
rulemaking.


J. Affected States and Local jurisdictions
in EPA Region IX


1. Arizona


As described in section IX.J.1 of the
February 2013 proposal, the Petitioner
objected to two provisions in the
Arizona Department of Air Quality's
(ADEf,~ Rule R18-2-310, which provide
affirmative defenses for excess
emissions during malfunctions (AAC
Section R18-2-310(B)) and for excess
emissions during startup or shutdown
(AAC Section R18-2-310(C)).
For reasons explained in the February


2013 proposal, the EPA proposed to
deny the Petition with respect to AAC
Section R18-2-310(B) on the basis that
it included an affirmative defense
applicable to malfunction events that
was consistent with the CAA as
interpreted by the EPA in the 1999 SSM
Guidance.
Also for reasons explained in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to AAC Section R18-2-310(C).
Subsequently, for reasons explained


fully in the SNPR, the EPA reversed its
prior proposed denial of the Petition
with respect to the affirmative defense
provision AAC Section R18-2-310(B)
applicable to malfunctions. Also for
reasons explained in the SNPR, the EPA
repropased granting of the Petition with
respect to the affirmative defense
provision in AAC Section R18-2-310(C)
applicable to startup and shutdown, but
it proposed to revise the basis for the
finding of substantial inadequacy and
the SIP call for this provision.
Consequently, the EPA proposed to


find that the provisions in AAC Section
R18-2-310(B) and AAC Section R18-2-
310(C) are substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to these provisions.


In this final action, the EPA is
granting the Petition with respect to
AAC Section R18-2-310(B) and AAC
Section R18-2-310(C). Accordingly, the
EPA is finding that the provisions in
AAC Section R18-2-310(B) and AAC
Section R18-2-310(C) are substantially
inadequate to meet CAA requirements
and the EPA is thus issuing a SIP call
with respect to these provisions. This
action is fully consistent with what the
EPA proposed in February 2013 as
revised in the SNPR. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
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Breakdown"; (ii) Kern County "Rule 111
Equipment Breakdown"; (iii) Kings
County "Rule 111 Equipment
Breakdown"; (iv) Madera County "Rule
113 Equipment Breakdown"; (v)
Stanislaus County "Rule 110 Equipment
Breakdown"; and (vi) Tulare County
"Rule 111 Equipment Breakdown."
Each of these SIP provisions provides an
affirmative defense available to sources
for excess emissions that occur during a
breakdown condition (i.e., malfunction).


In this final action, the EPA is finding
that the following six provisions in the
California SIP applicable in the San
Joaquin Valley Unified APCD are
substantially inadequate to meet CAA
requirements and the EPA is thus
issuing a SIP call with respect to these
provisions: (i) Fresno County "Rule 110
Equipment Breakdown"; (ii) Kern
County "Rule 111 Equipment
Breakdown"; (iii) Kings County "Rule
111 Equipment Breakdown"; (iv)
Madera County "Rule 113 Equipment
Breakdown"; (v) Stanislaus County
"Rule 110 Equipment Breakdown"; and
(vi) Tulare County "Rule 111 Equipment
Breakdown." 400 This action is fully
consistent with what the EPA proposed
in the SNPR. Please refer to the
Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the California SIP that the
EPA received and considered during the
development of this rulemaking.


K. Affected States in EPA Region X


1. Alaska


As described in section IX.K.1 of the
February 2013 proposal, the Petitioner
objected to a provision in the Alaska SIP
that provides an excuse for
"unavoidable" excess emissions that
occur during SSM events, including
startup, shutdown, scheduled
maintenance and "upsets" (Alaska
Admin. Code tit. 18 § 50.240). The
provision provides: "Excess emissions
determined to be unavoidable under
this section will be excused and are not
subject to penalty. This section does not
limit the departments power to enjoin
the emission or require corrective
action." The Petitioner also stated that
the provision is worded as if it were an
affirmative defense but it uses criteria
for enforcement discretion.
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with


aoo The EPA is in this Canal action making a
finding of substantial inadequacy and issuing a SIP
call for Kern County Rule 111 Equipment
Breakdown in the California SIP as it applies in
each the Eastern Kem APCD and the San Joaquin
Valley Unified APCD.


respect to Alaska Admin. Code tit. 18
§ 50.240 on the basis that, to the extent


the provision was intended to be an
affirmative defense, it was not a
permissible affirmative defense
provision consistent with the
requirements of the CAA as interpreted
in the EPA's 1999 SSM Guidance.
Subsequently, for reasons explained


in the SNPR, the EPA reproposed
granting of the Petition with respect to
Alaska Admin. Code tit. 18 § 50.240, but


it proposed to revise the basis for the
finding of substantial inadequacy and
the SIP call for this provision.
Consequently, the EPA proposed to


find that Alaska Admin. Code tit. 18
§ 50.240 is substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.


In this final action, the EPA is
granting the Petition with respect to
Alaska Admin. Code tit. 18 § 50.240.


Accordingly, the EPA is finding that this
provision is substantially inadequate to
meet CAA requirements and the EPA is
thus issuing a SIP call with respect to
this provision. This action is fully
consistent with what the EPA proposed
in February 2013 as revised in the
SNPR. Please refer to the Response to
Comment document available in the
docket for this rulemaking concerning
any comments specific to the Alaska SIP
that the EPA received and considered
during the development of this
rulemaking.


z. Idaho


As described in section IX.K.2 of the
February 2013 proposal, the Petitioner
objected to a provision in the Idaho SIP
that appears to grant enforcement
discretion to the state as to whether to
impose penalties far excess emissions
during certain SSM events (Idaho
Admin. Code r. 58.01.01.131).
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to deny the Petition with
respect to Idaho Admin. Code r.
58.01.01.131.


In this final action, the EPA is
denying the Petition with respect to
Idaho Admin. Code r. 58.01.01.131. This


action is fully consistent with what the
EPA proposed in February 2013. Please
refer to the Response to Comment
document available in the docket for
this rulemaking concerning any
comments specific to the Idaho SIP that
the EPA received and considered during
the development of this rulemaking.


3. Oregon


As described in section IX.K.3 of the
February 2013 proposal, the Petitioner
objected to a provision in the Oregon


SIP that grants enforcement discretion
to the state to pursue violations for
excess emissions during certain SSM
events (Or. Admin. R. 340-028-1450),


For reasons explained fully in the
February 2013 proposal, the EPA
proposed to deny the Petition with
respect to Or. Admin. R. 340-028-1450.


In this final action, the EPA is
denying the Petition with respect to Or.
Admin. R. 340-028-1450. This action is


fully consistent with what the EPA
proposed in February 2013. Please refer
to the Response to Comment document
available in the docket for this
rulemaking concerning any comments
specific to the Oregon SIP that the EPA
received and considered during the
development of this rulemaking.


4. Washington


As described in section IX.K.4 of the
February 2013 proposal, the Petitioner
objected to a provision in the
Washington SIP that provides an excuse
for "unavoidable" excess emissions that
occur during certain SSM events,
including startup, shutdown, scheduled
maintenance and "upsets" (Wash.
Admin. Code § 173-400-107), The


provision provides that "[e]xcess
emissions determined to be unavoidable
under the procedures and criteria under
this section shall be excused and are not
subject to penalty." The Petitioner
argued that this provision excuses
excess emissions in violation of the
CAA and the EPA's SSM Policy, which
require all such emissions to be treated
as violations of the applicable SIP
emission limitations. The Petitioner also
stated that the provision is worded as if
it were an affirmative defense but it uses
criteria for enforcement discretion.
For reasons explained fully in the


February 2013 proposal, the EPA
proposed to grant the Petition with
respect to Wash. Admin. Code § 173-
400-107 on the basis that, to the extent
the provision was intended to be an
affirmative defense, it was not a
permissible affirmative defense
provision consistent with the
requirements of the CAA as interpreted
in the EPA's 1999 SSM Guidance.
Subsequently, for reasons explained


in the SNPR, the EPA reproposed
granting of the Petition with respect to
Wash. Admin. Code § 173-400-107, but


it proposed to revise the basis for the
finding of substantial inadequacy and
the SIP call for this provision.
Consequently, the EPA proposed to


find that Wash. Admin. Code § 173-
400-107 is substantially inadequate to
meet CAA requirements and thus
proposed to issue a SIP call with respect
to this provision.
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the most legally and practically
enforceable SIP requirements,4oz
However, the EPA recognizes that for
some source categories, under some
circumstances, it maybe appropriate for
the SIP emission limitation to include a
specific technological control
requirement or specific work practice
requirement that applies during
specified modes of source operation
such as startup and shutdown. For
example, if the otherwise applicable
numerical SOZ emission limitation in
the SIP is not achievable, and the
otherwise required SOz control measure
is not effective during startup and
shutdown and/or measurement of
emissions during startup and shutdown
is not reasonably feasible, then it maybe
appropriate for that emission limitation
to impose a different control measure,
such as use of low sulfur coal,
applicable during defined periods of
startup and shutdown in lieu of a
numerically expressed emission
limitation. Such an approach can be
consistent with SIP requirements, so
long as that alternative control measure
applicable during startup and shutdown
is properly established and is legally
and practically enforceable as a
component of the emission limitation,
and so long as other overarching CAA
requirements are also met.
Fourth, the EPA notes that revisions


to replace existing automatic or
discretionary exemptions for SSM
events with alternative emission
limitations applicable during startup
and shutdown also need to meet the
applicable overarching CAA
requirements with respect to the SIP
emission limitation at issue. For
example, if the emission limitation is in
the SIP to meet the requirement that the
source category be subject to RACT level
controls for NOX for purposes of the
ozone NAAQS, then the state should
assure that the higher numerical level or
other control measure that will apply to
IVOx emissions during startup and
shutdown does constitute a RACT level
of control for such sources for such
pollutant during such modes of
operation.
Finally, the EPA notes that states


should not replace automatic or
discretionary exemptions for excess
emissions during SSM events with
alternative emission limitations that are


402 The EPA notes that in the CAA there is a
presumption in favor of numerical emission
limitations far purposes of section 112 and section
169, but section 110(a) does not include such an
explicit presumption. However, there may be
sources for which a numerically expressed emission
limitation is fhe one that is most legally and
practically enforceable, even during startup and
shutdown, and for which a numerically expressed
emission limitation is thus most appropriate.


a generic requirement such as a "general
duty to minimize emissions" provision
or an "exercise good engineering
judgment" provision 403 While such
provisions may serve an overarching
purpose of encouraging sources to
design, maintain and operate their
sources correctly, such generic clauses
are not a valid substitute for more
specific emission limitations that apply
during normal modes of operation such
as startup and shutdown.


B. Recommendations for Compliance
With Section 110(1) and Section 193 for
SIP Revisions


In response to a SIP call for any type
of deficient provision, the EPA
anticipates that each state-will
determine the best way to revise its SIP
provisions to bring them into
compliance with CAA requirements. In
this action the EPA is only identifying
the provisions that need to be revised
because they violate fundamental
requirements of the CAA and providing
guidance to states in the SSM Policy
concerning the types of provisions that
are and are not permissible with respect
to the treatment of excess emissions
during SSM events. The EPA recognizes
that one important consideration for air
agencies as they evaluate how best to
revise their SIP provisions in response
to this SIP call is the nature of the
analysis that will be necessary for the
resulting SIP revisions under section
110(1) and section 193. The EPA is
therefore providing in this document
general guidance on this important issue
in order to assist states with SIP
revisions in response to the SIP call.
Section 110(k)(3) directs the EPA to


approve SIP submissions that comply
with applicable CAA requirements and
to disapprove those that do not. Under
section 110(1), the EPA is prohibited
from approving any SIP revision that
would interfere with any applicable
requirement concerning attainment and
reasonable further progress or any other
requirements of the CAA. To illustrate
different ways in which section 110(1)
and section 193 may apply in the
evaluation of future SIP submissions in
response to the SIP call, the EPA
anticipates that there are several
common scenarios that states may wish
to consider when revising their SIPS:
Example 1: A state elects to revise an


existing SIP provision by removing an
existing automatic exemption provision,
director's discretion provision,
enforcement discretion provision or


aoa ~e EPA notes that the "general duty"
imposed under CAA section 112(r) is a separate
standard, in addition to the otherwise applicable
emission limitations and is not in lieu of those
requirements.


affirmative defense provision, without
altering any other aspects of the SIP
provision at issue (e.g., elects to retain
the emission limitation for the source
category but eliminate the exemption for
emissions during SSM events).
Although the EPA must review each SIP
submission for compliance with section
110(1) and section 193 on the facts and
circumstances of the revision, the
Agency believes in general that this type
of SIP revision should not entail a
complicated analysis to meet these
statutory requirements. Presumably,
removal of the impermissible
components of preexisting SIP
provisions would not constitute
backsliding, would in fact strengthen
the SIP and would be consistent with
the overarching requirement that the SIP
revision be consistent with the
requirements of the CAA. Accordingly,
the EPA believes that this type of SIP
revision should not entail a complicated
analysis for purposes of section 110(1).
If the SIP revision is also governed by
section 193, then elimination of the
deficiency will likewise presumably
result in equal or greater emission
reductions and thus comply with
section 193 without the need for a more
complicated analysis. The EPA has
recently evaluated a SIP revision to
remove specific SSM deficiencies in this
manner 404
Example 2: A state elects to revise its


SIP provision by replacing an automatic
exemption for excess emissions during
startup and shutdown events with an
appropriate alternative emission
limitation (e.g., a different numerical
limitation or different other control
requirement) that is explicitly
applicable during startup and shutdown
as a component of the revised emission
limitation. Although the EPA must
review each SIP revision for compliance
with section 110(1) and section 193 on
the facts and circumstances of the
revision, the Agency believes in general
that this type of SIP revision should not
entail a complicated analysis to meet
these statutory requirements.
Presumably, the replacement of an
automatic exemption applicable to
startup and shutdown with an
appropriate alternative emission
limitation would not constitute
backsliding, would strengthen the SIP
and would be consistent with the.
overarching requirement that the SIP
revision be consistent with the


904 See "Approval and Promulgation of
Implementation Plans; Kentucky; Approval of
Revisions to the Jefferson County Portion of the
Kentucky SIP; Emissions During Staztups,
Shutdowns, and Malfunctions," proposed at 78 FR
29683 (May Zl, 2013), finalized at 79 FR 33101
Qune 10, 2014).
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~~ that are not necessarily in numeric
format.
The term automatic exemption means


a generally applicable provision in a SIP
that would provide that if certain
conditions existed during a period of
excess emissions, then those
exceedances would not be considered
violations of the applicable emission
limitations.
The term director's discretion


provision means, in general, a regulatory
provision that authorizes a state
regulatory official unilaterally to grant
exemptions or variances from otherwise
applicable emission limitations or
control measures, or to excuse
noncompliance with otherwise
applicable emission limitations or
control measures, which would be
binding on the EPA and the public.
The term emission limitation means,


in the context of a SIP, a legally binding
restriction on emissions from a source
or source category, such as a numerical
emission limitation, a numerical
emission limitation with higher or lower
levels applicable during specific modes
of source operation, a specific
technological control measure
requirement, a work practice standard,
or a combination of these things as
components of a comprehensive and
continuous emission limitation in a SIP
provision. In this respect, the term
emission limitation is defined as in
section 302(k) of the CAA. By
definition, an emission limitation can
take various forms or a combination of
forms, but in order to be permissible in
a SIP it must be applicable to the source
continuously, i.e., cannot include
periods during which emissions from
the source are legally or functionally
exempt from regulation. Regardless of
its form, a fully approvable SIP emission
limitation must also meet all substantive
requirements of the CAA applicable to
such a SIP provision, e.g., the statutory
requirement of section 172(c)(1) for
imposition of reasonably available
control measures and reasonably
available control technology (RACM and
RACT) on sources located in designated
nonattainment areas.
The term excess emissions means the


emissions of air pollutants from a source
that exceed any applicable SIP emission
limitation. In particular, this term
includes those emissions above the
otherwise applicable SIP emission
limitation that occur during startup,
shutdown, malfunction or other modes
of source operation, i.e., emissions that
would be considered violations of the
applicable emission limitation but for
an impermissible automatic or
discretionary exemption from such
emission limitation.


The term malfunction means a
sudden and unavoidable breakdown of
process or control equipment.
The term shutdown means, generally,


the cessation of operation of a source for
any reason. In this document, the EPA
uses this term in the generic sense. In
individual SIP provisions it maybe
appropriate to include a specifically
tailored definition of this term to
address a particular source category for
a particular purpose.
The term SSMrefers to startup,


shutdown or malfunction at a source. It
does not include periods of
maintenance at such a source. An SSM
event is a period of startup, shutdown
or malfunction during which there are
exceedances of the applicable emission
limitations and thus excess emissions.
The term startup means, generally,


the setting in operation of a source for
any reason. In this document, the EPA
uses this term in the generic sense. In
an individual SIP provision it maybe
appropriate to include a specifically
tailored definition of this term to
address a particular source category for
a particular purpose.


B. Emission Limitations in SIPS Must
Apply Continuously During All Modes
of Operation, Without Automatic or
Discretionary Exemptions or Overly
Broad Enforcement Discretion
Provisions That Would Bar Enforcement
by the EPA or by Other Parties in
Federal Court Through a Citizen Suit


In accordance with CAA section
302(k), SIPS must contain emission
limitations that "limit the quantity, rate,
or concentration of emissions of air
pollutants on a continuous basis." All of
the specific requirements of a SIP
emission limitation must be discernible
in the SIP, for clarity preferably within
a single section or provision; must meet
the applicable substantive and
stringency requirements of the CAA;
and must be legally and practically
enforceable.
To the extent that a SIP provision


allows any period of time when a source
is not subject to any requirement that
limits emissions, the requirements
limiting the source's emissions by
definition cannot do so "on a
continuous basis." Such a source would
not be subject to an "emission
limitation," as required by the
definition of that term under section
302(k). However, the CAA allows SIP
provisions that include numerical
limitations, specific technological
control requirements and/or work
practice requirements that limit
emissions during startup and shutdown
as components of a continuously
applicable emission limitation, as


discussed in section XI.0 of this
document.
Accordingly, automatic or


discretionary exemption provisions
applicable during SSM events are
impermissible in SIPS. This
impermissibility applies even for
"brief 'exemptions from limits on
emissions, because such exemptions
nevertheless render the limitation
noncontinuous. Furthermore, the fact
that a SIP provision includes
prerequisites to qualifying for an SSM
exemption does not mean those
prerequisites are themselves an
"alternative emission limitation"
applicable during SSM events.
Automatic exemptions. A typical SIP


provision that includes an
impermissible automatic exemption
would provide that a source has to meet
a specific emission limitation during all
modes of operation except startup,
shutdown and malfunction; by
definition any excess emissions during
such events would not be violations and
thus there could be no enforcement
based on those excess emissions. With
respect to automatic exemptions from
emission limitations in SIPS, the EPA's
longstanding interpretation of the CAA
is that such exemptions are
impermissible because they are
inconsistent with the fundamental
requirements of the CAA. Automatic
exemptions from otherwise applicable
emission limitations render those
emission limitations less than
continuous as required by CAA sections
302(k), 110(a)(2)(A) and 110(a)(2)(C),
thereby inconsistent with a fundamental
requirement of the CAA and thus
substantially inadequate as
contemplated in CAA section 110(k)(5).
Discretionary exemptions. A typical


SIP provision that includes an
impermissible "director's discretion"
component would purport to authorize
air agency personnel to modify existing
SIP requirements under certain
conditions, e.g., to grant a variance from
an otherwise applicable emission
limitation if-the source could not meet
the requirement in certain
circumstances 4os Director's discretion
provisions operate to allow air agency
personnel to make unilateral decisions
on an ad hoc basis, up to and including
the granting of complete exemptions for


aos The EPA notes that problematic "director's
discretion" provisions are not limited only to those
that purport to authorize alternative emission
limitations from those required in a SIP. Other
problematic duector's discretion provisions include
those that purport to provide for discretionary
changes to other substantive requirements of the
SIP, such as applicability, operating requirements,
recordkeeping requirements, monitoring
requirements, test methods or alternative
compliance methods.
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limitation as a whole is expressed
numerically or as a combination of
numerical limitations, specific control
technology requirements and/or work
practice requirements applicable during
specific modes of operation, and
regardless of whether the emission
limitation is static or variable. Thus,
emission limitations in SIP provisions
do not have to be composed solely of
numerical emission limitations
applicable at all times. For example, so
long as the SIP provision meets other
applicable requirements, it may impose
different numerical limitations for
startup and shutdown. Also, for
example, SIPS can contain numerical
emission limitations applicable only to
some periods and other forms of
controls applicable only to some
periods, with certain periods perhaps
subject to both types of limitation. Thus,
SIP emission limitations: (i) Do not need
to be numerical in format; (ii) do not
have to apply the same limitation (e.g.,
numerical level) at all times; and (iii)
maybe composed of a combination of
numerical limitations, specific
technological control requirements and/
or work practice requirements, with
each component of the emission
limitation applicable during a defined
mode of source operation. In practice, it
maybe that numerical emission
limitations are the most appropriate
from a regulatory perspective (e.g., to be
legally and practically enforceable) and
thus the emission limitation would need
to be established in this form to meet
CAA requirements, It is important to
emphasize, however, that regardless of
haw the state structures or expresses a
SIP emission limitation—whether solely
as one numerical limitation, as a
combination of different numerical
limitations or as a combination of
numerical limitations, specific
technological control requirements and/
or work practice requirements that
apply during certain modes of operation
such as startup and shutdown—the
emission limitation as a whole must be
continuous, must meet applicable CAA
stringency requirements and must be
legally and practically enforceable 4oa


Startup and shutdown are part of the
normal operation of a source and should
be accounted for in the design and


9~B The EPA notes that CAA section 123 eacplicifly
prohibits certain intermittent or supplemental
controls on sources. In a situation where an
emission limitation is continuous, by virtue of the
fact that it bas components applicable during all
modes of source operation, the EPA would not
interpret the components that applied only during
certain modes of operation, e.g., startup and
shutdown, to be prohibited intermittent or
supplemental controls.


operation of the source 409 It should be
possible to determine an appropriate
form and degree of emission control
during startup and shutdown and to
achieve that control on a regular basis.
Thus, sources should be required to
meet defined SIP emission limitations
during startup and shutdown. However,
the EPA interprets the CAA to permit
SIP emission limitations that include
alternative emission limitations
specifically applicable during startup
and shutdown. Regarding startup and
shutdown periods, the EPA considers
the following to be the correct approach
to creating an emission limitation: (i)
The emission limitation contains no
exemption for emissions during SSM
events; (ii) the component of any
alternative emission limitation that
applies during startup and shutdown is
clearly stated and obviously is an
emission limitation that applies 'to the
source; (iii) the component of any
alternative emission limitation that
applies during startup and shutdown
meets the applicable stringency level far
this type of emission limitation; and (iv)
the emission limitation contains
requirements to make it legally and
practically enforceable. Section XI.D of
this document contains more specific
recommendations to states for
developing alternative emission
limitations.


In contrast to startup and shutdown,
a malfunction is unpredictable as to the
timing of the start of the malfunction
event, its duration and its exact nature.
The effect of a malfunction on emissions
is therefore unpredictable and variable,
making the development of an
alternative emission limitation for
malfunctions problematic. There maybe
rare instances in which certain types of
malfunctions at certain types of sources
are foreseeable and foreseen and thus
are an expected mode of source
operation. In such circumstances, the
EPA believes that sources should be
expected to meet the otherwise
applicable emission limitation in order
to encourage sources to be properly
designed, maintained and operated in
order to prevent or minimize any such
malfunctions. To the extent that a given
type of malfunction is so foreseeable
and foreseen that a state considers it a


40~ Every source is designed, maintained and
operated with the expectation that the source will
at least occasionally start up and shut down, and
thus these modes of operation are "normal" in the
sense that they are to be expected. The EPA uses
this term in the ordinary sense of the word to
distinguish between such predictable modes of
source operation and genuine "malfunctions,"
which aze by definition supposed to be
unpredictable and unforeseen events that could not
have been precluded by proper source design,
maintenance and operation.


normal mode of operation that is
appropriate for a specifically designed
alternative emission limitation, then
such alternative should be developed in
accordance with the recommended
criteria for alternative emission
limitations. The EPA does not believe
that generic general-duty provisions,
such as a general duty to minimize
emissions, is sufficient as an alternative
emission limitation for any type of event
including malfunctions.
States developing SIP revisions to


remove impermissible exemption
provisions from emissions limitations
may choose to consider reassessing
particular emission limitations, for
example to determine whether limits
originally applicable only during non-
SSMperiods can be revised such that
well-managed emissions during planned
operations such as startup and
shutdown would not exceed the revised
emission limitation, while still
protecting air quality and meeting other
applicable CAA requirements. Such a
revision of an emission limitation will
need to be submitted as a SIP revision
for EPA approval if the existing
limitation to be changed is already
included in the SIP or if the existing SIP
relies on the particular existing
emission limitation to meet a CAA
requirement.
Some SIPS contain other generic


regulatory requirements frequently
referred to as "general duty" type
requirements, such as a general duty to
minimize emissions at all times, a
general duty to use good engineering
judgment at all times or a general duty
not to cause a violation of the NAAQS
at any time. To the extent that such
other general-duty requirement is
properly established and legally and
practically enforceable, the EPA would
agree that it maybe an appropriate
separate requirement to impose upon
sources in addition to the (continuous)
emission limitation. The EPA itself
imposes separate general duties of this
type in appropriate circumstances. The
existence of these generic provisions
does not, however, legitimize
exemptions for emissions during SSM
events in a SIP provision that imposes
an emission limitation.
General-duty requirements that are


not clearly part of or explicitly cross-
referenced in a SIP emission limitation
cannot be viewed as a component of a
continuous emission limitation. Even if
clearly part of or explicitly cross-
referenced in the SIP emission
limitation, however, a given general-
duty requirement may not be consistent
with the applicable stringency
requirements for SIP provisions that
should apply during startup and
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enforcement authority. Under section
110(a)(2), states must have adequate
authority to enforce provisions adopted
into the SIP, but states can establish
criteria for how they plan to exercise
that authority. Such enforcement
discretion provisions cannot, however,
impinge upon the enforcement authority
of the EPA or of others pursuant to the
citizen suit provision of the CAA. Such
enforcement discretion provisions in a
SIP would be inconsistent with the
enforcement structure provided in the
CAA. Specifically, the statute provides
explicit independent enforcement
authority to the EPA under CAA section
113 and to citizens under CAA section
304. Thus, the CAA contemplates that
the EPA and citizens have authority to
pursue enforcement for a violation even
if the state elects not to do so. The EPA
and citizens, and any federal court in
which they seek to pursue an
enforcement claim for violation of SIP
requirements, must retain the authority
to evaluate independently whether a
source's violation of an emission
limitation warrants enforcement action.
Potential for enforcement by the EPA or
through a citizen suit provides an
important safeguard in the event that
the state lacks resources or ability to
enforce violations and provides
additional deterrence. Accordingly, a
SIP provision that operates at the state's
election to eliminate the authority of the
EPA or the public to pursue
enforcement actions in federal court


preauthorized exercise of director's
discretion will not interfere with other
CAA requirements, such as providing
for attainment and maintenance of the
NAAQS.
When using enforcement discretion in


determining whether an enforcement
action is appropriate in the case of
excess emissions during a malfunction,
satisfaction of the following criteria
should be considered:
(1) To the maximum extent


practicable the air pollution control
equipment, process equipment or
processes were maintained and operated
in a manner consistent with good
practice for minimizing emissions;
(2) Repairs were made in an


expeditious fashion when the operator
knew or should have known that
applicable emission limitations were
being exceeded. Off-shift labor and
overtime were utilized, to the extent
practicable, to ensure that such repairs
were made as expeditiously as
practicable;
(3) The amount and duration of the


excess emissions (including any bypass)
were minimized to the maximum extent
practicable during periods of such
emissions;
(4) All possible steps were taken to
minimize the impact of the excess
emissions on ambient air quality; and
(5) The excess emissions are not part


of a recurring pattern indicative of
inadequate design, operation or
maintenance.


penalties, in judicial enforcement
proceedings. This grant of jurisdiction
comes directly from Congress, and the
EPA is not authorized to alter or
eliminate this jurisdiction under the
CAA or any other law. With respect to
monetary penalties, CAA section 113(e)
explicitly includes the factors that
federal courts and the EPA are required
to consider in the event of judicial or
administrative enforcement for
violations of CAA requirements,
including SIP provisions. Because
Congress has already given federal
courts the jurisdiction to determine
what monetary penalties are appropriate
in the event of judicial enforcement for
a violation of a SIP provision, neither
the EPA nor states can alter or eliminate
that jurisdiction by superimposing
restrictions on that jurisdiction and
discretion granted by Congress to the
courts. Accordingly, pursuant to section
110(k) and section 110(1), the EPA
cannot approve any such affirmative
defense provision in a SIP. If such an
affirmative defense provision is
included in an existing SIP, the EPA has
authority under section 110(k)(5) to
require a state to remove that provision.
Couching an affirmative defense


provision in terms of merely defining
whether the emission limitation applies
and thus whether there is a "violation,"
as suggested by some commenters, is
also problematic. If there is no
"violation" when certain criteria or
conditions for an "affirmative defense"
are met, then there is in effect no
emission limitation that applies when
the criteria or conditions are met; the
affirmative defense thus operates to
create an exemption from the emission
limitation. As explained in the February
2013 proposal, the CAA requires that
emission limitations must apply
continuously and cannot contain
exemptions, conditional- or otherwise.
This interpretation is consistent with
the decision in Sierra Club v. Johnson
concerning the term "emission
limitation" in section 302(k).41z
Characterizing the exemptions as an
"affirmative defense" runs afoul of the
requirement that emission limitations
must apply continuously.
The EPA wishes to be clear that the


absence of affirmative defense
provisions in SIPS does not alter the
legal rights of sources under the CAA.
In the event of an enforcement action for
an exceedance of a SIP emission
limitation, a source can elect to assert
any common law or statutory defenses
that it determines are supported, based
upon the facts and circumstances
surrounding the alleged violation.


would undermine the enforcement F. Affirmative Defense Provisions in
structure of the CAA and would thus be SIPS
substantially inadequate to meet
fundamental requirements of the CAA.
Also, states should not adopt overly


broad enforcement discretion provisions
for inclusion in their SIPS, even for their
own personnel. Section 110(a)(2)
requires states to have adequate
enforcement authority, and overly broad
enforcement discretion provisions
would run afoul of this requirement if
they have the effect of precluding
adequate state authority to enforce SIP
requirements. If such provisions are
sufficiently specific, provide for
sufficient public process and are
sufficiently bounded, so that it is
possible to anticipate at the time of the
EPA's approval of the SIP provision
how that provision will actually be
applied and the potential adverse
impacts thereof, then such a provision
might meet basic CAA requirements. In
essence, if it is possible to anticipate
and evaluate in advance how the
exercise of enforcement discretion could
affect compliance with other CAA
requirements, then it maybe possible to
determine in advance that the


The EPA believes that SIP provisions
that function to alter the jurisdiction or
discretion of the federal courts under
CAA section 113 and section 304 to
determine liability and to impose
remedies are inconsistent with
fundamental legal requirements of the
CAA, especially with respect to the
enforcement regime explicitly created
by statute. Affirmative defense
provisions by their nature purport to
limit or eliminate the authority of
federal courts to find liability or to
impose remedies through factual
considerations that differ from, or are
contrary to, the explicit grants of
authority in section 113(b) and section
113(e). These provisions are not
appropriate under the CAA, no matter
what type of event they apply to, what
criteria they contain or what forms of
remedy they purport to limit or
eliminate.
Section 113(b) provides courts with


explicit jurisdiction to determine
liability and to impose remedies of
various kinds, including injunctive
relief, compliance orders and monetary 41z551 F.3d 1019 (D.C. Cir. 2008).
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will not impose any requirements on
small entities. Instead, the action merely
reiterates the EPA's interpretation of the
statutory requirements of the CAA.
Through the SIP calls issued to certain
states as part. of this SIP call action
under CAA section 110(k)(5), the EPA is
only requiring each affected state to
revise itsSIP to comply with existing
requirements. of the CAA. The EPA's
action therefore leaves to each affected
state the choice as to how to revise the
SIP provision in question to make iY
consistent with CAA requirements and
to determine, among other things; which
of the several lawful. approaches to the
treatment of excess emissions during
SSM events will be applied to particular
sources.


D. Unfunded Mandates Reform Act
(Ull~f1)


This action does not contain any
federal mandate as described in UMRA,
2 U.S.C. 1531-1538, and does not
significantly of uniquely affect small
governments. The action imposes no
new enforceable duty on any state, local
or tribal governments or the private
sector. The regulatory requirements of
this action apply. to certain states for
which the EPA is issuing a SIP call. To
the extent that such. affected states allow
local air districts or planning
organizations to implement portions of
the state's obligation under the CAA, the
regulatory requirements of this action
do not significantly or uniquely affect
small governments because those
governments have already undertaken
the obligation to comply with the .CAA.


E. Executive Order 13132: Federalism


This action does not have federalism.
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.


F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments


This action does not have tribal
implications as specified in Executive
Order 13175. In this action, the EPA is
not addressing any tribal
implementation plans. This action is
limited to states. Thus, Executive Order
131.75 does not apply to this action.


G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks


The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern


environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of "covered regulatory
action" in section 2-202. of the
Executive Order. This action is not
subject to Executive Otder 13045
because, in prescribing the EPA's action
for states. regarding their obligations for
SIPS under the CAA, it implements
specific standards established by
Congress in statutes.


H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use


This action is not a "significant
energy action" because it is not likely to
have. a significant adverse. effect on the
supply, distribution or use of energy.
This action merely prescribes the EPA's
action for states regarding their
obligations for SIPS under the CAA.


I. National Technology Transfer and
AdvancementAct (NTTAA)


This rulemaking does not involve
technical standards.


J. Executive Order 12898:.. Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations


The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income or indigenous
populations. The action is intended to
ensure-that all communities and.
populations across the affected states,
including minority, low-income and
indigenous populations overburdened
by pollution, receive. the full human
health and environmental protection
provided by the. CAA. This action
concerns states' obligations regarding
the treatrnent they give,. in rules
included in their SIPS under the CAA,
to excess emissions during startup,
shutdown and malfunctions. This action
requires that certain states bring their
freatment of these emissions into line
with CAA requirements, which will
lead to certain sources' having greater
incentives to control emissions during
such events.


K Determination Under Section 307(d)


..Pursuant to CAA section 3o9(d)(1)(V),
the Administrator determines that this
action is subject to -the provisions of
section 307(d). Section 307(d)
establishes procedural requirements
specific to rulemaking under the CAA.
Section 3o7(d)(1)(V) provides that the
provisions of section 307(d) apply to


"such other actions as the Administrator
may determine."


L. Congressional Review Act (CRAJ


This action is subject to the CRA, and
the EPA will submit. a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a "major rule"
as defined by 5 U.S.C. 804(2).


XV. Judicial Review


The Administrator determines that
this. action is "nationally applicable"
within the meaning of section 307(b)(1)
of the CAA. This action in scope and
effect extends to numerous. judicial
circuits because the action on the
Petition extends to states throughout the
country. In these. circumstances, section
307(b)(1) and its legisiafive history
authorize the Administrator to findthe
action to be of "nationwide scope or
effect' and thus to indicate the venue
for challenges. to be in the D.0 Circuit.
Thus, any petitions for review mustbe
filed in the U.S. Court, of Appeals for the
District ofColumbia Circuit.
In addition, pursuant to CAA section


307(d)(1)(V), the EPA is determining
that this. rulemaking action is subject to
the requirements of section 307(d);
which establish procedural
requirements specific to rulemaking
under the CAA. In the event. there is a
judicial challenge to this action and a
court determines that the EPA has erred
with respect to any portion of this
action, the EPA intends the. components
of this actionto be severable.


XVI. Statutory Authority


The statutory authority for this action
is provided by CAA section 101 et seq.
(42 U.S.C. 7401 et seq.).


List of Subjects in 40 CFR Part 52


Environmental protection, Affirmative
defense, Air pollution control, Carbon
dioxide, Carbon dioxide equivalents,
Carbon monoxide; Excess emissions,
Greenhouse gases, Hydrofluorocarbons,
Incorporation by reference,
Intergovernmental relations, Lead,
Methane, Nitrogen dioxide; Nitrous
oxide, Ozone, Particulate matter,
Perfluorocarbons, Reporting and
recordkeeping requirements, Startup,
shutdown and malfunction, State
implementation plan, S»lfi~r
hexafluoride, Sulfur' oxides, Volatile
organic compounds.


Dated: May 22, 2015.


Gina McCarthy,


Administrator.
[FR Doc. 2015-12905. Filed 6-11-15; 8:45 amj


BILLING CODE 6360-50-P
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KRS 224.10-100 







224.10-100   Powers and duties of cabinet. 


In addition to any other powers and duties vested in it by law, the cabinet shall have the 


authority, power, and duty to: 


(1) Exercise general supervision of the administration and enforcement of this chapter, 


and all rules, regulations, and orders promulgated thereunder; 


(2) Prepare and develop a comprehensive plan or plans related to the environment of 


the Commonwealth; 


(3) Encourage industrial, commercial, residential, and community development which 


provides the best usage of land areas, maximizes environmental benefits, and 


minimizes the effects of less desirable environmental conditions; 


(4) Develop and conduct a comprehensive program for the management of water, land, 


and air resources to assure their protection and balance utilization consistent with 


the environmental policy of the Commonwealth; 


(5) Provide for the prevention, abatement, and control of all water, land, and air 


pollution, including but not limited to that related to particulates, pesticides, gases, 


dust, vapors, noise, radiation, odor, nutrients, heated liquid, or other contaminants; 


(6) Provide for the control and regulation of surface coal mining and reclamation in a 


manner to accomplish the purposes of KRS Chapter 350; 


(7) Secure necessary scientific, technical, administrative, and operational services, 


including laboratory facilities, by contract or otherwise; 


(8) Collect and disseminate information and conduct educational and training programs 


relating to the protection of the environment; 


(9) Appear and participate in proceedings before any federal regulatory agency 


involving or affecting the purposes of the cabinet; 


(10) Enter and inspect any property or premises for the purpose of investigating either 


actual or suspected sources of pollution or contamination or for the purpose of 


ascertaining compliance or noncompliance with this chapter, or any regulation 


which may be promulgated thereunder; 


(11) Conduct investigations and hold hearings and compel the attendance of witnesses 


and the production of accounts, books, and records by the issuance of subpoenas; 


(12) Accept, receive, and administer grants or other funds or gifts from public and 


private agencies including the federal government for the purpose of carrying out 


any of the functions of the cabinet. The funds received by the cabinet shall be 


deposited in the State Treasury to the account of the cabinet; 


(13) Request and receive the assistance of any state or municipal educational institution, 


experiment station, laboratory, or other agency when it is deemed necessary or 


beneficial by the cabinet in the performance of its duties; 


(14) Advise, consult, and cooperate with other agencies of the Commonwealth, other 


states, the federal government, and interstate and interlocal agencies, and affected 


persons, groups, and industries; 


(15) Formulate guides for measuring presently unidentified environmental values and 


relationships so they can be given appropriate consideration along with social, 







economic, and technical considerations in decision making; 


(16) Monitor the environment to afford more effective and efficient control practices, to 


identify changes and conditions in ecological systems, and to warn of emergency 


conditions; 


(17) Adopt, modify, or repeal with the recommendation of the commission any standard, 


regulation, or plan specified in KRS 224.1-110(5) and (6); 


(18) Issue, after hearing, orders abating activities in violation of this chapter, or the 


provisions of this chapter, or the regulations promulgated pursuant thereto and 


requiring the adoption of the remedial measures the cabinet deems necessary; 


(19) Issue, continue in effect, revoke, modify, suspend, or deny under such conditions as 


the cabinet may prescribe and require that applications be accompanied by plans, 


specifications, and other information the cabinet deems necessary for the following 


permits: 


(a) Permits to discharge into any waters of the Commonwealth, and for the 


installation, alteration, expansion, or operation of any sewage system; 


however, the cabinet may refuse to issue the permits to any person, or any 


partnership, corporation, etc., of which the person owns more than ten percent 


(10%) interest, who has improperly constructed, operated, or maintained a 


sewage system willfully, through negligence, or because of lack of proper 


knowledge or qualifications until the time that person demonstrates proper 


qualifications to the cabinet and provides the cabinet with a performance 


bond; 


(b) Permits for the installation, alteration, or use of any machine, equipment, 


device, or other article that may cause or contribute to air pollution or is 


intended primarily to prevent or control the emission of air pollution; or 


(c) Permits for the establishment or construction and the operation or 


maintenance of waste disposal sites and facilities; 


(20) May establish, by regulation, a fee or schedule of fees for the cost of processing 


applications for permits authorized by this chapter, and for the cost of processing 


applications for exemptions or partial exemptions which may include but not be 


limited to the administrative costs of a hearing held as a result of the exemption 


application, except that applicants for existing or proposed publicly owned facilities 


shall be exempt from any charge, other than emissions fees assessed pursuant to 


KRS 224.20-050, and that certain nonprofit organizations shall be charged lower 


fees to process water discharge permits under KRS 224.16-050(5); 


(21) May require for persons discharging into the waters or onto the land of the 


Commonwealth, by regulation, order, or permit, technological levels of treatment 


and effluent limitations; 


(22) Require, by regulation, that any person engaged in any operation regulated pursuant 


to this chapter install, maintain, and use at such locations and intervals as the 


cabinet may prescribe any equipment, device, or test and the methodologies and 


procedures for the use of the equipment, device, or test to monitor the nature and 


amount of any substance emitted or discharged into the ambient air or waters or 







land of the Commonwealth and to provide any information concerning the 


monitoring to the cabinet in accordance with the provisions of subsection (23) of 


this section; 


(23) Require by regulation that any person engaged in any operation regulated pursuant 


to this chapter file with the cabinet reports containing information as to location, 


size, height, rate of emission or discharge, and composition of any substance 


discharged or emitted into the ambient air or into the waters or onto the land of the 


Commonwealth, and such other information the cabinet may require; 


(24) Promulgate regulations, guidelines, and standards for waste planning and 


management activities, approve waste management facilities, develop and publish a 


comprehensive statewide plan for nonhazardous waste management which shall 


contain but not be limited to the provisions set forth in KRS 224.43-345, and 


develop and publish a comprehensive statewide plan for hazardous waste 


management which shall contain but not be limited to the following: 


(a) A description of current hazardous waste management practices and costs, 


including treatment and disposal, within the Commonwealth; 


(b) An inventory and description of all existing facilities where hazardous waste 


is being generated, treated, recycled, stored, or disposed of, including an 


inventory of the deficiencies of present facilities in meeting current hazardous 


waste management needs and a statement of the ability of present hazardous 


waste management facilities to comply with state and federal laws relating to 


hazardous waste; 


(c) A description of the sources of hazardous waste affecting the Commonwealth 


including the types and quantities of hazardous waste currently being 


generated and a projection of such activities as can be expected to continue for 


not less than twenty (20) years into the future; and 


(d) An identification and continuing evaluation of those locations within the 


Commonwealth which are naturally or may be engineered to be suitable for 


the establishment of hazardous waste management facilities, and an 


identification of those general characteristics, values, and attributes which 


would render a particular location unsuitable, consistent with the policy of 


minimizing land disposal and encouraging the treatment and recycling of the 


wastes. 


 The statewide waste management plans shall be developed consistent with state and 


federal laws relating to waste; 


(25) Perform other acts necessary to carry out the duties and responsibilities described in 


this section; 


(26) Preserve existing clean air resources while ensuring economic growth by issuing 


regulations, which shall be no more stringent than federal requirements, setting 


maximum allowable increases from stationary sources over baseline concentrations 


of air contaminants to prevent significant deterioration in areas meeting the state 


and national ambient air quality standards; 


(27) Promulgate regulations concerning the bonding provisions of subsection (19)(a) of 







this section, setting forth bonding requirements, including but not limited to 


requirements for the amount, duration, release, and forfeiture of the bonds. All 


funds from the forfeiture of bonds required pursuant to this section shall be placed 


in the State Treasury and credited to a special trust and agency account which shall 


not lapse. The account shall be known as the "sewage treatment system 


rehabilitation fund" and all moneys placed in the fund shall be used for the 


elimination of nuisances and hazards created by sewage systems which were 


improperly built, operated, or maintained, and insofar as practicable be used to 


correct the problems at the same site for which the bond or other sureties were 


originally provided; 


(28) Promulgate administrative regulations not inconsistent with the provisions of law 


administered by the cabinet; and 


(29) Through the secretary or designee of the secretary, enter into, execute, and enforce 


reciprocal agreements with responsible officers of other states relating to 


compliance with the requirements of KRS Chapters 350, 351, and 352 and the 


administrative regulations promulgated under those chapters. 


Effective: July 15, 2014 


History: Amended 2014 Ky. Acts ch. 35, sec. 1, effective July 15, 2014. -- Amended 


2007 (2d Extra. Sess.) Ky. Acts ch. 1, sec. 42, effective August 30, 2007. -- 


Amended 1994 Ky. Acts ch. 162, sec. 3, effective July 15, 1994. -- Amended 1990 


Ky. Acts ch. 325, sec. 15, effective July 13, 1990; and ch. 412, sec. 1, effective July 


13, 1990. -- Amended 1986 Ky. Acts ch. 455, sec. 1, effective July 15, 1986. -- 


Amended 1984 Ky. Acts ch. 111, sec. 109, effective July 13, 1984. -- Amended 1980 


Ky. Acts ch. 264, sec. 2; and ch. 377, sec. 10, effective July 15, 1980. -- Amended 


1978 Ky. Acts ch. 113, sec. 3, effective June 17, 1978; and ch. 266, sec. 2, effective 


June 17, 1978. -- Amended 1974 Ky. Acts ch. 355, sec. 2, effective June 21, 1974. -- 


Created 1972 (1st Extra. Sess.) Ky. Acts ch. 3, sec. 3, effective January 1, 1973. 


Formerly codified as KRS 224.033 


Legislative Research Commission Note (6/20/2005). 2005 Ky. Acts ch. 123, sec. 5, 


codified at KRS 224.10-103, provides that the Division of Energy and all "personnel, 


functions, powers, and duties of the Division of Energy shall be transferred to the 


Tourism Development Cabinet." The abolition of the Tourism Development Cabinet 


and creation of the Commerce Cabinet under Executive Order 2004-729 were 


confirmed by 2005 Ky. Acts ch. 95, in which the Office of Energy Policy is 


established and statutory references to the "Division of Energy" are changed to the 


"Office of Energy Policy." 


Legislative Research Commission Note (9/28/93). The Division of Energy within the 


Department for Natural Resources of the Natural Resources and Environmental 


Protection Cabinet was made "responsible for subsections (28) and (29)" of this 


statute by 1990 Ky. Acts, ch. 325, sec. 14. 
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COMMONWEALTH OF KENTUCKY 
ENERGY AND ENVIRONMENT CABINET 


DEPARTMENT FOR ENVIRONMENTAL PROTECTION 
Division for Air Quality 


 
401 KAR 50:055. General compliance requirements. 
 
RELATES TO: KRS Chapter 224 
 
STATUTORY AUTHORITY: KRS 224.10-100 
 
NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-100 requires the 
Environmental and Public Protection Cabinet to prescribe administrative regulations for the 
prevention, abatement, and control of air pollution. This administrative regulation establishes 
requirements for compliance during shutdown and malfunctions; establishes requirements for 
demonstrating compliance with standards; establishes requirements for compliance when a source 
is relocated within the Commonwealth of Kentucky; and other general compliance requirements. 
 
Section 1. Emissions During Shutdown and Malfunction.  
(1) Emissions which, due to shutdown or malfunctions, temporarily exceed the standard set 


forth by the cabinet shall be deemed in violation of such standards unless the requirements 
of this section are satisfied and the determinations specified in subsection (4) of this section 
are made. 


(2) When emissions during any planned shutdown and ensuing start-up will exceed the 
standards, the owner or operator of the source shall notify the director or his designee no 
later than three (3) days before the planned shutdown. However, if the shutdown is 
necessitated by events which the owner or operator could not reasonably have foreseen 
three (3) days before the shutdown, then such notification shall be given immediately 
following the decision to shut down. The notice shall be in writing and shall specify the 
name of the air contaminant source, its location, the address and telephone number of the 
person responsible for the source, the reasons for and duration of the proposed shutdown, 
the date and time for the action, the physical and chemical composition, rate and 
concentration of the emissions during such shutdown and ensuing start-up, the basis for 
determination that such shutdown is necessary, and the measures which will be taken to 
minimize the extent and duration of the emissions during such shutdown and ensuing start-
up. 


(3) When emissions due to malfunctions, unplanned shutdowns or ensuing start-ups are or may 
be in excess of the standards, the owner or operator shall notify the director by telephone as 
promptly as possible, and shall cause written notice when requested by the director to be 
sent to the director. Such notice shall specify the name of the source, its location, the 
address and telephone number of the person responsible for the source, the nature and 
cause of the malfunctions, or unplanned shutdown, the date and time when the malfunction 
was first observed, the expected duration, the nature of the action to be taken to correct the 
malfunction, and an estimate of the physical and chemical composition, rate and 
concentration of the emission. 
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(4) A source shall be relieved from compliance with the standards set forth by the cabinet if the 
director determines, upon a showing by the owner or operator of the source, that: 
(a) The malfunction or shutdown and ensuing start-up did not result from the failure by 


the owner or operator of the source to operate and maintain properly the equipment; 
(b) All reasonable steps were taken to correct, as expeditiously as practicable, the 


conditions causing the emissions to exceed the standards, including the use of off-
shift labor and overtime if necessary; 


(c) All reasonable steps were taken to minimize the emissions and their effect on air 
quality resulting from the occurrence; 


(d) The excess emissions are not part of a recurring pattern indicative of inadequate 
design, operation, or maintenance; and 


(e) The malfunction or shutdown and ensuing start-up was not caused entirely or in 
part by poor maintenance, careless operation or any other preventable upset 
conditions or equipment breakdown. 


(5) The director shall notify the owner or operator of the source of the determination made 
under this section no later than sixty (60) days after the date that all information required by 
this section has been submitted. 


 
Section 2. Compliance with Standards and Maintenance Requirements.  
(1) An owner or operator of any affected facility subject to any standard within the 


administrative regulations of the Division for Air Quality shall: 
(a) In the case of a new source, demonstrate compliance with the applicable standard(s) 


within sixty (60) days after achieving the maximum production rate at which the 
affected facility will be operated, but not later than 180 days after initial start-up of 
such facility; 


(b) In the case of an existing source, demonstrate compliance with the applicable 
standard before or on the date that final compliance is required by the applicable 
compliance schedule unless otherwise specified by administrative regulation; and 


(c) Maintain the affected facility in compliance with all applicable standards at all 
times subsequent to the date that compliance is demonstrated. 


(2) Compliance with standards in the administrative regulations of the Division for Air Quality 
shall be demonstrated as follows: 
(a) By performance tests as specified in the applicable administrative regulation and 


according to the requirements and exceptions provided in 401 KAR 50:045. 
(b) By methods other than performance tests as provided for by the applicable 


administrative regulation. 
(c) By methods acceptable to the cabinet if the applicable administrative regulation 


does not specify a performance test or other method of determining compliance. 
(3) Compliance with opacity standards in the administrative regulations of the Division for Air 


Quality shall be determined by Method 9 of Appendix A of 40 CFR 60, filed by reference 
in 401 KAR 50:015, except as may be provided for by administrative regulation for a 
specific category of sources. Opacity readings of portions of plumes which contain 
condensed, uncombined water vapor shall not be used for purposes of determining 
compliance with opacity standards. The results of continuous monitoring by 
transmissometer which indicate that the opacity at the time visual observations were made 
was not in excess of the standard are probative but not conclusive evidence of the actual 
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opacity of an emission, provided that the source shall meet the burden of proving that the 
instrument used meets (at the time of the alleged violation), performance specification as 
required by the cabinet, has been properly maintained and (at the time of the alleged 
violation) calibrated, and that the resulting data have not been tampered with in any way. 


(4) The opacity standards set forth in this administrative regulation shall apply at all times 
except during periods of start-up, shutdown, and as otherwise provided in the applicable 
standard. 


(5) At all times, including periods of start-up, shutdown and malfunction, owners and operators 
shall, to the extent practicable, maintain and operate any affected facility including 
associated air pollution control equipment in a manner consistent with good air pollution 
control practice for minimizing emissions. Determination of whether acceptable operating 
and maintenance procedures are being used will be based on information available to the 
cabinet which may include, but is not limited to, monitoring results, opacity observations, 
review of operating and maintenance procedures, and inspection of the source. 


(6) Adjustment of opacity standards for emissions from a stack or a control device: 
(a) An owner or operator of an affected facility may request the cabinet to determine 


opacity of emissions from the affected facility during the initial performance tests. 
Fugitive emissions are not subject to the provisions of this subsection. 


(b) Upon receipt from such owner or operator of the written report of the results of the 
performance tests, the cabinet will make a finding concerning compliance with 
opacity and other applicable standards. If the cabinet finds that an affected facility 
is in compliance with all applicable standards for which performance tests are 
conducted, but during the time such performance tests are being conducted fails to 
meet any applicable opacity standard, the cabinet shall notify the owner or operator 
and advise him that he may petition the cabinet within ten (10) days of receipt of 
notification to make appropriate adjustment to the opacity standard for the affected 
facility. 


(c) The cabinet will grant such a petition upon a demonstration by the owner or 
operator that the affected facility and associated air pollution control equipment 
were operated and maintained in a manner to minimize the opacity of emissions 
during the performance tests; that the performance tests were performed under the 
conditions established by the cabinet; and that the affected facility and associated 
air pollution control equipment were incapable of being adjusted or operated to 
meet the applicable opacity standard. 


(d) The cabinet will establish an opacity standard for the affected facility meeting the above 
requirements at a level at which the source will be able, as indicated by the performance 
and opacity tests, to meet the opacity standard at all times during which the source is 
meeting the mass or concentration emission standard. 


 
Section 3. Shutdown and Relocation.  
(1) Any affected facility commencing operations after a shutdown for six (6) months shall 


demonstrate compliance with the applicable standard(s) within sixty (60) days after 
achieving the maximum production rate at which the affected facility will be operated, but 
not later than 180 days after commencing operations. 


(2) Any source located within the Commonwealth of Kentucky and moved to another location 
involving a change of address shall be subject to applicable administrative regulations at 
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the new location or to administrative regulations which were applicable at the original 
location, whichever is the more stringent. 


 
Section 4. Circumvention.  
No owner or operator subject to the provisions of the administrative regulations of the Division for 
Air Quality shall build, erect, install, or use any article, machine, equipment or process, the use of 
which conceals an emission which would otherwise constitute a violation of an applicable 
standard. Such concealment includes, but is not limited to, the use of gaseous diluents to achieve 
compliance with an opacity standard or with a standard which is based on the concentration of a 
pollutant in the gases discharged to the atmosphere. 
 
Section 5. Prohibition of Air Pollution.  
No person shall permit or cause air pollution as defined in 401 KAR 50:010 in violation of 
administrative regulations promulgated by the cabinet.  
 
(5 Ky.R. 361; Am. 982; eff. 6-6-79; 8 Ky.R. 1041; eff. 9-22-82; TAm eff. 8-9-2007.) 
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COMMONWEALTH OF KENTUCKY 
ENERGY AND ENVIRONMENT CABINET 


DEPARTMENT FOR ENVIRONMENTAL PROTECTION 
Division for Air Quality 


 
401 KAR 50:055. General compliance requirements. 
 
RELATES TO: KRS Chapter 224 
 
STATUTORY AUTHORITY: KRS 224.10-100 
 
NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-100 requires the 
Environmental and Public Protection Cabinet to prescribe administrative regulations for the 
prevention, abatement, and control of air pollution. This administrative regulation establishes 
requirements for compliance during shutdown and malfunctions; establishes requirements for 
demonstrating compliance with standards; establishes requirements for compliance when a source 
is relocated within the Commonwealth of Kentucky; and other general compliance requirements. 
 
Section 1. Emissions During Shutdown and Malfunction.  
(1) Emissions which, due to shutdown or malfunctions, temporarily exceed the standard set 


forth by the cabinet shall be deemed in violation of such standards unless the requirements 
of this section are satisfied and the determinations specified in subsection (4) of this section 
are made. 


(2) When emissions during any planned shutdown and ensuing start-up will exceed the 
standards, the owner or operator of the source shall notify the director or his designee no 
later than three (3) days before the planned shutdown. However, if the shutdown is 
necessitated by events which the owner or operator could not reasonably have foreseen 
three (3) days before the shutdown, then such notification shall be given immediately 
following the decision to shut down. The notice shall be in writing and shall specify the 
name of the air contaminant source, its location, the address and telephone number of the 
person responsible for the source, the reasons for and duration of the proposed shutdown, 
the date and time for the action, the physical and chemical composition, rate and 
concentration of the emissions during such shutdown and ensuing start-up, the basis for 
determination that such shutdown is necessary, and the measures which will be taken to 
minimize the extent and duration of the emissions during such shutdown and ensuing start-
up. 


(3) When emissions due to malfunctions, unplanned shutdowns or ensuing start-ups are or may 
be in excess of the standards, the owner or operator shall notify the director by telephone as 
promptly as possible, and shall cause written notice when requested by the director to be 
sent to the director. Such notice shall specify the name of the source, its location, the 
address and telephone number of the person responsible for the source, the nature and 
cause of the malfunctions, or unplanned shutdown, the date and time when the malfunction 
was first observed, the expected duration, the nature of the action to be taken to correct the 
malfunction, and an estimate of the physical and chemical composition, rate and 
concentration of the emission. 
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(4) A source shall be relieved from compliance with the standards set forth by the cabinet if the 
director determines, upon a showing by the owner or operator of the source, that: 
(a) The malfunction or shutdown and ensuing start-up did not result from the failure by 


the owner or operator of the source to operate and maintain properly the equipment; 
(b) All reasonable steps were taken to correct, as expeditiously as practicable, the 


conditions causing the emissions to exceed the standards, including the use of off-
shift labor and overtime if necessary; 


(c) All reasonable steps were taken to minimize the emissions and their effect on air 
quality resulting from the occurrence; 


(d) The excess emissions are not part of a recurring pattern indicative of inadequate 
design, operation, or maintenance; and 


(e) The malfunction or shutdown and ensuing start-up was not caused entirely or in 
part by poor maintenance, careless operation or any other preventable upset 
conditions or equipment breakdown. 


(5) The director shall notify the owner or operator of the source of the determination made 
under this section no later than sixty (60) days after the date that all information required by 
this section has been submitted. 


 
Section 2. Compliance with Standards and Maintenance Requirements.  
(1) An owner or operator of any affected facility subject to any standard within the 


administrative regulations of the Division for Air Quality shall: 
(a) In the case of a new source, demonstrate compliance with the applicable standard(s) 


within sixty (60) days after achieving the maximum production rate at which the 
affected facility will be operated, but not later than 180 days after initial start-up of 
such facility; 


(b) In the case of an existing source, demonstrate compliance with the applicable 
standard before or on the date that final compliance is required by the applicable 
compliance schedule unless otherwise specified by administrative regulation; and 


(c) Maintain the affected facility in compliance with all applicable standards at all 
times subsequent to the date that compliance is demonstrated. 


(2) Compliance with standards in the administrative regulations of the Division for Air Quality 
shall be demonstrated as follows: 
(a) By performance tests as specified in the applicable administrative regulation and 


according to the requirements and exceptions provided in 401 KAR 50:045. 
(b) By methods other than performance tests as provided for by the applicable 


administrative regulation. 
(c) By methods acceptable to the cabinet if the applicable administrative regulation 


does not specify a performance test or other method of determining compliance. 
(3) Compliance with opacity standards in the administrative regulations of the Division for Air 


Quality shall be determined by Method 9 of Appendix A of 40 CFR 60, filed by reference 
in 401 KAR 50:015, except as may be provided for by administrative regulation for a 
specific category of sources. Opacity readings of portions of plumes which contain 
condensed, uncombined water vapor shall not be used for purposes of determining 
compliance with opacity standards. The results of continuous monitoring by 
transmissometer which indicate that the opacity at the time visual observations were made 
was not in excess of the standard are probative but not conclusive evidence of the actual 
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opacity of an emission, provided that the source shall meet the burden of proving that the 
instrument used meets (at the time of the alleged violation), performance specification as 
required by the cabinet, has been properly maintained and (at the time of the alleged 
violation) calibrated, and that the resulting data have not been tampered with in any way. 


(4) The opacity standards set forth in this administrative regulation shall apply at all times 
except during periods of start-up, shutdown, and as otherwise provided in the applicable 
standard. 


(5) At all times, including periods of start-up, shutdown and malfunction, owners and operators 
shall, to the extent practicable, maintain and operate any affected facility including 
associated air pollution control equipment in a manner consistent with good air pollution 
control practice for minimizing emissions. Determination of whether acceptable operating 
and maintenance procedures are being used will be based on information available to the 
cabinet which may include, but is not limited to, monitoring results, opacity observations, 
review of operating and maintenance procedures, and inspection of the source. 


(6) Adjustment of opacity standards for emissions from a stack or a control device: 
(a) An owner or operator of an affected facility may request the cabinet to determine 


opacity of emissions from the affected facility during the initial performance tests. 
Fugitive emissions are not subject to the provisions of this subsection. 


(b) Upon receipt from such owner or operator of the written report of the results of the 
performance tests, the cabinet will make a finding concerning compliance with 
opacity and other applicable standards. If the cabinet finds that an affected facility 
is in compliance with all applicable standards for which performance tests are 
conducted, but during the time such performance tests are being conducted fails to 
meet any applicable opacity standard, the cabinet shall notify the owner or operator 
and advise him that he may petition the cabinet within ten (10) days of receipt of 
notification to make appropriate adjustment to the opacity standard for the affected 
facility. 


(c) The cabinet will grant such a petition upon a demonstration by the owner or 
operator that the affected facility and associated air pollution control equipment 
were operated and maintained in a manner to minimize the opacity of emissions 
during the performance tests; that the performance tests were performed under the 
conditions established by the cabinet; and that the affected facility and associated 
air pollution control equipment were incapable of being adjusted or operated to 
meet the applicable opacity standard. 


(d) The cabinet will establish an opacity standard for the affected facility meeting the above 
requirements at a level at which the source will be able, as indicated by the performance 
and opacity tests, to meet the opacity standard at all times during which the source is 
meeting the mass or concentration emission standard. 


 
Section 3. Shutdown and Relocation.  
(1) Any affected facility commencing operations after a shutdown for six (6) months shall 


demonstrate compliance with the applicable standard(s) within sixty (60) days after 
achieving the maximum production rate at which the affected facility will be operated, but 
not later than 180 days after commencing operations. 


(2) Any source located within the Commonwealth of Kentucky and moved to another location 
involving a change of address shall be subject to applicable administrative regulations at 
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the new location or to administrative regulations which were applicable at the original 
location, whichever is the more stringent. 


 
Section 4. Circumvention.  
No owner or operator subject to the provisions of the administrative regulations of the Division for 
Air Quality shall build, erect, install, or use any article, machine, equipment or process, the use of 
which conceals an emission which would otherwise constitute a violation of an applicable 
standard. Such concealment includes, but is not limited to, the use of gaseous diluents to achieve 
compliance with an opacity standard or with a standard which is based on the concentration of a 
pollutant in the gases discharged to the atmosphere. 
 
Section 5. Prohibition of Air Pollution.  
No person shall permit or cause air pollution as defined in 401 KAR 50:010 in violation of 
administrative regulations promulgated by the cabinet.  
 
(5 Ky.R. 361; Am. 982; eff. 6-6-79; 8 Ky.R. 1041; eff. 9-22-82; TAm eff. 8-9-2007.) 
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KENTUCKY DIVISION FOR AIR QUALITY 
NOTICE OF PUBLIC HEARING 


STATE IMPLEMENTATION PLAN REVISION  
RELATING TO 


PROVISIONS APPLYING TO EXCESS EMISSIONS  
DURING PERIODS OF STARTUP, SHUTDOWN, AND MALFUNCTION 


 
The Kentucky Energy and Environment Cabinet will conduct a public hearing on September 14, 2016, at 
10:00 a.m. (EST) in Conference Room 111, 300 Sower Boulevard, Frankfort, KY 40601. This hearing is 
being held to receive comments on a proposed revision to Kentucky’s State Implementation Plan (SIP) 
pertaining to the removal of provisions in 401 KAR 50:055, General requirements, relating to excess 
emissions during periods of startup, shutdown, and malfunction, from the Kentucky SIP. 
 
This hearing is open to the public, and all interested persons will be given the opportunity to present 
testimony.  The hearing will be held at the date, time and place given above. It is not necessary that the 
hearing be attended in order for persons to comment on the proposed submittal to EPA.  To assure that all 
comments are accurately recorded, the Division requests that oral comments presented at the hearing also 
be provided in written form, if possible.  To be considered part of the hearing record, written comments 
must be received by the close of the hearing on September 14, 2016.  Written comments should be sent to 
the contact person.   
 
The full text of the proposed SIP revision is available for public inspection and copying during regular 
business hours (8:00 a.m. to 4:30 p.m.) at the Division for Air Quality, 300 Sower Boulevard, Frankfort, 
Kentucky  40601.  Any individual requiring copies may submit a request to the Division for Air Quality 
in writing, by telephone, or by fax.  Requests for copies should be directed to the contact person.  In 
addition, an electronic version of the proposed SIP revision document and relevant attachments can be 
downloaded from the Division for Air Quality’s website at:  
 
 http://air.ky.gov/Pages/PublicNoticesandHearings.aspx. 
 
The hearing facility is accessible to people with disabilities.  An interpreter or other auxiliary aid or 
service will be provided upon request.  Please direct these requests to the contact person. 
 
CONTACT PERSON: Leslie Poff, Environmental Control Supervisor, Evaluation Section, Division for 
Air Quality, 300 Sower Boulevard, Frankfort, Kentucky 40601.  Phone: (502) 782-6735; E-mail: 
lesliem.poff@ky.gov; Fax: (502) 564-4245. 
 
The Energy and Environment Cabinet does not discriminate on the basis of race, color, national origin, 
sex, age, religion, or disability and provides, upon request, reasonable accommodation including auxiliary 
aids and services necessary to afford an individual with a disability an equal opportunity to participate in 
all services, programs, and activities. 
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Response to Comments 
 


In accordance with 40 CFR 51.102, the Cabinet provided the public an opportunity to request a 
public hearing and submit written comments on the proposed State Implementation Plan (SIP) 
submittal relating to provisions applying to excess emissions during periods of startup, 
shutdown, and malfunction.  A notice including the date, location and time of the scheduled 
public hearing was distributed to all contacts registered on Department for Environmental 
Protection’s RegWatch list and posted on the Division for Air Quality website on August 15, 
2016.  A 30 day public comment period was provided to all individuals interested in submitting 
comments.  The public hearing was held on September 14, 2016 at 10:00 a.m. and the Energy 
and Environment Cabinet office located at 300 Sower Boulevard, Frankfort KY.   
 
During the public comment period, written comments were received from the following three 
entities: (1) R. Scott Davis, Chief, Air Planning and Implementation Branch, U.S. EPA; (2) 
David Darling, Managing Director, Environmental, Health, and Safety Affair, American 
Coatings Association (ACA); and (3) Kevin Frizzell, Chair, Utility Information Exchange of 
Kentucky (UIEK).  The comments and responses are listed below. 
 
Response to Comments for the proposed SIP revision relating to provisions applying to 
excess emissions during periods of startup, shutdown, and malfunction. 
 
1. Comment:  We have completed our preliminary review of the prehearing package and have 
no comments. 
(R. Scott Davis, U.S. EPA) 
 
Response: The Division acknowledges this comment.   
 
 
2. Comment: “It is our understanding that Kentucky is proposing to modify the Section 401 
KAR 50:055 by deleting Section (4) as follows: 
 
(4) A source shall be relieved from compliance with the standards set forth by the cabinet if the 
director determines, upon a showing by the owner or operator of the source, that:  
(a) The malfunction or shutdown and ensuing start-up did not result from the failure by the 
owner or operator of the source to operate and maintain properly the equipment;  
(b) All reasonable steps were taken to correct, as expeditiously as practicable, the conditions 
causing the emissions to exceed the standards, including the use of off-shift labor and overtime if 
necessary; 
(c) All reasonable steps were taken to minimize the emissions and their effect on air quality 
resulting from the occurrence; 
(d) The excess emissions are not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance; and  
(e) The malfunction or shutdown and ensuing start-up was not caused entirely or in part by poor 
maintenance, careless operation or any other preventable upset conditions or equipment 
breakdown.”   
(David Darling, ACA) 
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Response: The Division acknowledges this comment.  The Division would like to clarify that 
this proposed SIP revision is not amending 401 KAR 50:055.  The proposed SIP revision is to 
remove Sections 1(1) and 1(4) of 401 KAR 50:055 from the Kentucky SIP, making those 
provisions enforceable as state-only provisions. 
 
 
3. Comment: “The SSM provisions in Section (4) impose work practice, operational standards, 
or general guidelines to minimize emissions to the greatest extent practicable when the use of 
pollution control devices is not practically feasible.  Removing affirmative defense provisions 
from Section (4) will not reduce emissions, it will merely subject sources unfairly to penalties for 
exceedances that the sources could not reasonably have avoided.”   
(David Darling, ACA) 
 
Response: The Division acknowledges this comment.  The Division would like to clarify that 
this proposed SIP revision is not amending 401 KAR 50:055.  The proposed SIP revision is to 
remove Sections 1(1) and 1(4) of 401 KAR 50:055 from the Kentucky SIP only, making those 
provisions enforceable as state-only provisions. 
 
 
4. Comment: “While ACA understands that EPA has requested Kentucky remove Section (4) 
provisions from a “Federal” permit perspective, we suggest that Kentucky retain the Section (4) 
provisions from a “State” permit perspective.” 
(David Darling, ACA) 
 
Response: The Division acknowledges this comment.  The Division would like to clarify that 
this proposed SIP revision is not amending 401 KAR 50:055.  The proposed SIP revision is to 
remove Sections 1(1) and 1(4) of 401 KAR 50:055 from the Kentucky SIP only, making those 
provisions enforceable as state-only provisions. 
 
 
5. Comment: “ACA therefore suggests that Kentucky retain Section (4) however clarify this 
section pertains only to State permits and enforcement.” 
(David Darling, ACA) 
 
Response: The Division acknowledges this comment.  The Division would like to clarify that 
this proposed SIP revision is not amending 401 KAR 50:055.  The proposed SIP revision is to 
remove Sections 1(1) and 1(4) of 401 KAR 50:055 from the Kentucky SIP, making those 
provisions enforceable as state-only provisions. 
 
 
6. Comment: “The UIEK disagrees with U.S. EPA’s finding that the Kentucky State 
Implementation Plan is substantially inadequate and supports the Kentucky Division for Air 
Quality’s continued assertion that its current regulations are adequate to enforce compliance 
with the Clean Air Act.”  
(Kevin Frizzell, UIEK) 
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Response: The Division acknowledges this comment.     
 
 
7. Comment: “The UIEK prefers the Division simultaneously propose common revisions to its 
regulations for the EGU source category as part of the SIP revision outlining the philosophy that 
compliance with MATS work practice standards during startup and shutdown is an acceptable 
alternative to meeting numeric emission standards at such times.”   
(Kevin Frizzell, UIEK) 
 
Response: The Division acknowledges this comment.  The SSM “SIP Call” issued by U.S. EPA 
is limited in scope.  The proposed SIP revision addresses only those specific regulatory 
provisions identified by U.S. EPA in the SSM “SIP Call.”  Due to the deadline of responding to 
the SSM “SIP Call”, the Division is unable to simultaneously propose further revisions to the 
Kentucky SIP. 
 
 
8. Comment: “However, the UIEK understands the time constraints and understands the 
Division is working towards such an alternative.  With that understanding, the UIEK supports 
the currently proposed SIP revision as an interim measure to address the SIP Call by the 
federally imposed deadline.” 
(Kevin Frizzell, UIEK) 
 
Response: The Division acknowledges this comment.      
 
 
9. Comment: “As a solution to the issue for the EGU source category, the UIEK proposes the 
following language from items 3 and 4 of Table 3 within the MATS rule be applied to 401 KAR 
59:015 and 401 KAR 61:015 as alternate limitations during periods of startup and shutdown.” 
(Kevin Frizzell, UIEK) 
 
Response: The Division acknowledges this comment.  The SSM “SIP Call” issued by U.S. EPA 
is limited in scope, specifically identifying 401 KAR 50:055, Section 1(1) only as “substantially 
inadequate.”  The proposed SIP revision addresses only those specific regulatory provisions 
identified by U.S. EPA in the SSM “SIP Call” as part of the proposed SIP revision.   
 
10. Comment: “The UIEK understands that the Division is considering various actions with 
respect to 401 KAR 50:055 specifically in response to the SIP Call.  The UIEK supports 
retention of the provisions of Section 1 as a state regulation in lieu of amending subsections (1) 
and (4) to allow the regulation to be retained as part of the SIP.” 
(Kevin Frizzell, UIEK) 
 
Response: The Division acknowledges this comment.   
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11. Comment: “The UIEK proposes that the Division respond to the SIP Call by: (1) 
establishing source category specific provisions for startup and shutdown for EGUs and (2) 
retaining 401 KAR 50:055 in its current form but as a "state-only" regulation.” 
(Kevin Frizzell, UIEK) 
 
Response: The Division acknowledges this comment.  The SSM “SIP Call” issued by U.S. EPA 
is limited in scope, specifically identifying 401 KAR 50:055, Section 1(1) only as “substantially 
inadequate.”  The proposed SIP revision addresses only those specific regulatory provisions 
identified by U.S. EPA in the SSM “SIP Call” as part of the proposed SIP revision.  











 


 


 
September 9, 2016 
 
Leslie Poff 
Environmental Control Supervisor, Evaluation Section 
Division for Air Quality  
300 Sower Boulevard 
Frankfort, Kentucky 40601 
 
 
Re:  Comments on Proposed State Implementation Plan Revision Relating to Provisions 
Applying to Excess Emissions During Periods of Startup, Shutdown, and Malfunction  
 
Dear Ms. Poff: 
 
The American Coatings Association (ACA)1 and the Kentucky Paint Council appreciate the 
opportunity to submit comments on the Proposed State Implementation Plan Revision Relating 
to Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, and 
Malfunction. It is our understanding that Kentucky is proposing to modify Section 401 KAR 
50:055 by deleting Section (4) as follows: 
 
(4) A source shall be relieved from compliance with the standards set forth by the cabinet if the 
director determines, upon a showing by the owner or operator of the source, that: 
(a) The malfunction or shutdown and ensuing start-up did not result from the failure by the 
owner or operator of the source to operate and maintain properly the equipment;  
(b) All reasonable steps were taken to correct, as expeditiously as practicable, the conditions 
causing the emissions to exceed the standards, including the use of off-shift labor and overtime if 
necessary;  
(c) All reasonable steps were taken to minimize the emissions and their effect on air quality 
resulting from the occurrence;  
(d) The excess emissions are not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance; and  
(e) The malfunction or shutdown and ensuing start-up was not caused entirely or in part by poor 
maintenance, careless operation or any other preventable upset conditions or equipment 
breakdown. 
 
The SSM provisions in Section (4) impose work practice, operational standards, or general 
guidelines to minimize emissions to the greatest extent practicable when the use of pollution 
control devices is not practically feasible. Removing affirmative defense provisions from Section 
                                                
1 The American Coatings Association (ACA) is a voluntary, nonprofit trade association working to advance the 
needs of the paint and coatings industry and the professionals who work in it. The organization represents paint and 
coatings manufacturers, raw materials suppliers, distributors, and technical professionals. ACA serves as an 
advocate and ally for members on legislative, regulatory and judicial issues, and provides forums for the 
advancement and promotion of the industry through educational and professional development services.  
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(4) will not reduce emissions, it will merely subject sources unfairly to penalties for exceedances 
that the sources could not reasonably have avoided.  
 
While ACA understands that EPA has requested Kentucky remove Section (4) provisions from a 
“Federal” permit perspective, we suggest that Kentucky retain the Section (4) provisions from a 
“State” permit perspective. We believe that EPA would allow this revision given the recent 
proposed rule language from the Tuesday, June 14, 2016 EPA Proposed Rule - Removal of Title 
V Emergency Affirmative Defense Provisions from State Operating Permit Programs and 
Federal Operating Permit Program; Docket ID No. EPA-HQ-OAR-2016-0186, page 38652: 
 
“Although the EPA expects that most states would elect to remove the emergency affirmative 
defense provisions from their part 70 program regulations, states could nonetheless choose to 
retain such affirmative defense provisions within their permitting regulations as state-only 
requirements in certain circumstances.” 
 
ACA therefore suggests that Kentucky retain Section (4) however clarify this section pertains 
only to State permits and enforcement.  
 
Please contact me if you have any questions 


 
/s/ 


 
David Darling 
Managing Director, Environmental, Health and Safety Affair 
 
 
  


**Sent via email** 
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The following is an extract from the Knox County Air Quality Management regulations found at: 


https://www.municode.com/library/tn/knox_county/codes/code_of_ordinances?nodeId=PTIICO_CH26EN_
ARTIIAIPO 


 


ARTICLE II. - AIR POLLUTION  


 


FOOTNOTE(S): 


--- (2) ---  


State Law reference— Local regulations authorized, T.C.A. § 68-201-115. 


Sec. 26-30. - Short title.  


This article shall be known and may be cited as the "Knox County Department of Air Quality 
Management."  


(Ord. No. O-99-2-101, § 1, 3-22-99) 


Sec. 26-31. - Definitions.  


The following words, terms and phrases, when used in this article, shall have the meanings ascribed 
to them in this section, except where the context clearly indicates a different meaning:  


Air contaminant means particulate matter, dust, fumes, gas, mist, smoke, vapor, or odor, or any 
combinations thereof.  


State Law reference— Similar provisions, T.C.A. § 68-201-102(1).  


Air pollution means the presence in the outdoor atmosphere of one or more air contaminants in 
sufficient quantities and of such characteristics and duration as to be injurious to human, plant or animal 
life or to property, or which unreasonably interfere with the enjoyment of life and property.  


State Law reference— Similar provisions, T.C.A. § 68-201-102(3).  


Board means the air pollution control board of the county, created by Chapter 37, Private Acts of 
1969, unless otherwise specified.  


Director means the director of the Knox County Department of Air Quality Management.  


Knox County Technical Societies means a nominating committee composed of a chairman who is a 
representative of the Knoxville Technical Society and one representative from each of the participating 
engineering or scientific societies. To be eligible to participate, the society must present evidence that it 
has a minimum of 20 members who are residents of this county and that a significant part of its program 
is in an area related to air pollution.  


(Ord. No. O-90-9-115, § 1, 9-10-90; Ord. No. O-99-2-101, § 2, 3-22-99) 



https://www.municode.com/library/tn/knox_county/codes/code_of_ordinances?nodeId=PTIICO_CH26EN_ARTIIAIPO

https://www.municode.com/library/tn/knox_county/codes/code_of_ordinances?nodeId=PTIICO_CH26EN_ARTIIAIPO
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Cross reference— Definitions generally, § 1-2.  


Sec. 26-32. - Intent, purpose.  


It is the intent and purpose of this article to empower the county to undertake an air quality 
management program that will maintain the purity of the air resources of the county consistent with the 
protection of the normal health, general welfare and physical property of the people, maximum 
employment in and full industrial development of the county. The county is empowered to seek the 
accomplishment of these objectives through the prevention, abatement, and control of air pollution by all 
practicable and economically feasible methods.  


(Ord. No. O-90-9-115, § 2, 9-10-90; Ord. No. O-99-2-101, § 3, 3-22-99) 


Sec. 26-33. - Administration of program.  


(a) Except as provided in this article, administration of the county's department of air quality 
management shall be under the jurisdiction of the county health officer, or the health officer's 
designee, who shall appoint a director of the air quality management department. The director shall 
be responsible for the direction and enforcement of the air quality management program for the 
county.  


(b) The director of air quality management shall possess and meet all requirements of state law to serve 
in such position, or shall comply with other provisions allowable under state law, to ensure the 
meeting of all requirements to maintain the county air quality management program as provided 
under general law.  


(Ord. No. O-90-9-115, § 3, 9-10-90; Ord. No. O-99-2-101, § 4, 3-22-99) 


Sec. 26-34. - Control board.  


(a) An air pollution control board of the county is hereby created, composed of nine members who are 
residents of the county, or as specified below, a resident of the Knoxville Metropolitan Area, who 
shall be appointed by the county commission. One of the members shall be a doctor of medicine 
licensed to practice medicine in the state; one shall be an engineer, or technically trained person or 
scientist in an area related to air pollution; one shall be representative of the industrial interests of the 
county, one shall be a member of the faculty or staff of the University of Tennessee and must be a 
resident of Knox County or the Knoxville Metropolitan area; one shall be a member of the faculty or 
staff of Pellissippi State Community College; one shall be an official or employee of the City of 
Knoxville; one shall be an official or employee of the county; one shall be an official or staff of the 
Knoxville Area Transportation Planning Organization; and one shall be a private citizen from the 
public at large who is not a public official or an employee of the county or city; provided however, that 
a majority of the persons who do not derive a majority of their earned income through employment 
by persons or industries subject to receiving and maintaining operating permits required by 40 CFR 
70. Such appointments shall be made from a list of not more than three persons meeting the 
foregoing qualifications, respectively, nominated by each of the following: the Knoxville Academy of 
Medicine, the Knox County Technical Societies, the Knoxville Chamber of Commerce, the 
Chancellor of the University of Tennessee, the Chancellor of the Board of Regents, the Mayor of the 
City of Knoxville, the mayor of the county, the Chairman of the Knoxville Area Transportation 
Planning Organization, and the county commission. Members shall hold office for four-year terms, or 
until their successors are appointed and qualified. A vacancy shall be filled in the same manner, after 
up to three persons have been nominated to the county commission by the organization or officer as 
specified in this section to nominate persons qualified to fill the vacancy, for the unexpired term. 
Members shall serve without compensation.  
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(b) The board shall meet at least quarterly each year in regular session. The board shall elect a 
chairman and vice-chairman biennially at its first meeting after the commencement of new terms, 
and it shall adopt rules of procedure to govern the conduct of its business. A member of the board 
may be removed by the county commission for cause. The director shall attend all meetings of the 
board and shall act as secretary of the board, making a record of all proceedings. Public notice shall 
be given of all meetings of the board and such meetings shall be open to the public. Any potential 
conflict of interest on the part of a member of the board shall be publicly announced to the board 
prior to any vote, and any member who has a direct financial interest in the outcome of any vote shall 
recuse himself from that vote. If either the director or the board become responsible, in whole or in 
part, for the design, construction and/or operation of a solid waste incinerator, neither the board nor 
the director shall have the power to issue a permit for such unit.  


(c) The board shall have power to adopt, after receiving the recommendations of the director, rules and 
regulations prescribing standards and procedures for carrying out an air pollution control program 
within the county, or in conjunction with other counties and municipalities. Such rules and regulations 
shall be reasonably related to the purpose declared in section 26-32 and shall be consistent with the 
substantive provisions of T.C.A. §§ 68-201-101—68-201-203, as amended, and any rules and 
regulations thereunder. Prior to adoption, such rules and regulations, or any amendment thereto, 
shall be issued in draft form and made available to any interested person, and the board shall hold a 
public hearing thereon, after at least 30 days' notice published in a newspaper of general circulation 
in the county. When adopted, such rules and regulations, and amendments thereto, shall be printed 
and made available at reasonable cost to any interested person, and a notice of such availability 
shall be published in a newspaper of general circulation in the county. The director shall issue an 
annual report on July 1 of each year outlining the causes of air pollution in the county, including a list 
of persons contributing substantially to air pollution; steps that have been taken to curb air pollution; 
and plans for the coming year. The director may also issue additional reports if requested.  


(Ord. No. O-90-9-115, § 4, 9-10-90; Ord. No. O-94-7-101, §§ 1, 2, 8-22-94; Ord. No. O-99-2-
101, § 5, 3-22-99; Ord. No. O-03-9-101, 10-27-03)  


Sec. 26-35. - Director's powers; conduct of hearings.  


(a) The director and his deputies may exercise the same investigative powers delegated to the state air 
pollution control board or to that board's technical secretary by T.C.A. §§ 68-201-101—68-201-203. 
The director, in accordance with rules and regulations adopted by the board, is empowered to issue 
an order, or to grant a variance for a period not to exceed one year (which may be renewed for no 
more than two like periods unless reasonable progress has been made) to any person after 
according a hearing to such person. Such person, if dissatisfied with the director's decision, may 
within 30 days appeal therefrom to the board, which shall within a reasonable time after a public 
hearing confirm, modify or reverse the director's decision, which shall be subject to judicial review as 
provided by state law. Any other person who disagrees with any ruling of the director for any reason 
concerning air pollution may appeal the ruling to the board, which shall hear the appeal at its next 
regular meeting which shall be open to the public and the board may modify, confirm or reverse the 
director's decision. Procedures for hearings before the director and the board shall be prescribed in 
rules and regulations adopted by the board.  


(b) In the conduct of hearings as provided in this section, the director and the board shall have power to 
subpoena witnesses and records and shall be entitled to judicial process for enforcement of such 
subpoenas. No person subject to the board's rules and regulations shall be required to disclose any 
secret formulas, processes or methods used in any manufacturing operation carried on by him or 
under his direction. The composition of air contaminants shall not be considered secret unless so 
declared by the board and the board shall have the power to issue protection orders to prevent 
public dissemination.  


(Ord. No. O-90-9-115, § 5, 9-10-90; Ord. No. O-94-7-101, § 3, 8-22-94) 
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Sec. 26-36. - Violations.  


Violation of any rule or regulation duly promulgated by the board under this article is declared to be a 
misdemeanor, punishable as provided by state law.  


(Ord. No. O-90-9-115, § 6, 9-10-90) 


Sec. 26-37. - Injunctive relief.  


The director may cause to be instituted a civil action in any court of competent jurisdiction for 
injunctive relief to prevent violation of any rule or regulation promulgated by the board under this article or 
of any order duly issued by the director as confirmed or modified by the board, if such is the case.  


(Ord. No. O-90-9-115, § 7, 9-10-90) 


Sec. 26-38. - Article for benefit of public generally.  


The basis for proceedings or other actions that result from violations of this article or of rules, 
regulations or orders issued pursuant thereto, shall inure solely to and shall be for the benefit of the public 
generally, and this article is not intended to create in any way or enlarge or affect in any way any private 
rights. A determination that there has been a violation of this article or of any rule, regulation or order 
issued pursuant thereto shall not create by reason thereof any presumption or finding of fact or law for 
use in any lawsuit brought by a private citizen.  


(Ord. No. O-90-9-115, § 8, 9-10-90) 


Secs. 26-39—26-65. - Reserved.  








Appendix V to 40 CFR Part 51—Criteria for Determining the Completeness of Plan Submissions 


Technical Support Document 
Criterion Status 


(a) Identification of all regulated pollutants affected by the plan. All Pollutants 


(b) Identification of the locations of affected sources including the EPA attainment/nonattainment 
designation of the locations and the status of the attainment plan for the affected areas(s). 


Affected sources are located in Knox County.  
Knox County is currently designated as 
“nonattainment” for the 1997 and 2006 PM2.5 
standard and either “attainment” or 
“unclassifiable/attainment” for all other 
National Ambient Air Quality Standards. 


(c) Quantification of the changes in plan allowable emissions from the affected sources; estimates of 
changes in current actual emissions from affected sources or, where appropriate, quantification of 
changes in actual emissions from affected sources through calculations of the differences between 
certain baseline levels and allowable emissions anticipated as a result of the revision. 


N/A 


(d) The State's demonstration that the national ambient air quality standards, prevention of significant 
deterioration increments, reasonable further progress demonstration, and visibility, as applicable, are 
protected if the plan is approved and implemented. For all requests to redesignate an area to 
attainment for a national primary ambient air quality standard, under section 107 of the Act, a revision 
must be submitted to provide for the maintenance of the national primary ambient air quality standards 
for at least 10 years as required by section 175A of the Act. 


N/A 


(e) Modeling information required to support the proposed revision, including input data, output data, 
models used, justification of model selections, ambient monitoring data used, meteorological data used, 
justification for use of offsite data (where used), modes of models used, assumptions, and other 
information relevant to the determination of adequacy of the modeling analysis. 


N/A 


(f) Evidence, where necessary, that emission limitations are based on continuous emission reduction 
technology. 


N/A 


(g) Evidence that the plan contains emission limitations, work practice standards and 
recordkeeping/reporting requirements, where necessary, to ensure emission levels. 


N/A 


(h) Compliance/enforcement strategies, including how compliance will be determined in practice. N/A 
(i) Special economic and technological justifications required by any applicable EPA policies, or an 
explanation of why such justifications are not necessary. 


N/A 
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1. All excused and unexcused absences as defined in this 


chapter for each individual student shall be collected.  


2. For each student with five unexcused absences, whether 


an attendance plan was developed, and if not, the reason.  


3. For each student with six unexcused absences, whether 


an attendance conference was scheduled, and if not, the 


reason.  


4. For each student with six unexcused absences, whether 


an attendance conference was actually held, and if not, the 


reason.  


5. For each student with seven unexcused absences, 


whether a court referral or a petition was filed [ or if 


proceedings against the parent or parents were initiated 


and, if not, the reason ]. 


VA.R. Doc. No. R11-2535; Filed October 6, 2015, 8:37 a.m.  


  ––––––––––––––––––   


TITLE 9. ENVIRONMENT 


STATE AIR POLLUTION CONTROL BOARD 


Final Regulation 


REGISTRAR'S NOTICE: The following regulatory action is 


exempt from Article 2 of the Administrative Process Act in 


accordance with § 2.2-4006 A 4 c of the Code of Virginia, 


which excludes regulations that are necessary to meet the 


requirements of federal law or regulations, provided such 


regulations do not differ materially from those required by 


federal law or regulation. The State Air Pollution Control 


Board will receive, consider, and respond to petitions by any 


interested person at any time with respect to reconsideration 


or revision. 


Title of Regulation: 9VAC5-40. Existing Stationary 


Sources (amending 9VAC5-40-7400, 9VAC5-40-7420).  


Statutory Authority: § 10.1-1308 of the Code of Virginia; 


§§ 110, 111, 123, 129, 171, 172, and 182 of the Clean Air Act 


(40 CFR Parts 51 and 60). 


Effective Date: December 2, 2015.  


Agency Contact: Karen G. Sabasteanski, Department of 


Environmental Quality, 629 East Main Street, P.O. Box 1105, 


Richmond, VA 23218, telephone (804) 698-4426, FAX (804) 


698-4510, or email karen.sabasteanski@deq.virginia.gov. 


Summary: 


This action adds new requirements for the case-by-case 


determination of reasonably available control technology 


(RACT) needed in order to meet the U.S. Environmental 


Protection Agency (EPA) 0.075 parts per million (ppm) 


National Ambient Air Quality Standard (NAAQS) for 


ozone. On March 6, 2015, EPA amended Subpart X of 40 


CFR Part 51, which covers the implementation of the 2008 


eight-hour ozone standard (80 FR 12264). The Northern 


Virginia Ozone Nonattainment Area, which corresponds to 


the Northern Virginia Volatile Organic Compound (VOC) 


and Nitrogen Oxides (NOx) Emissions Control Areas and 


which is part of the Ozone Transport Region (OTR), must 


meet the RACT requirements of 40 CFR 51.1116. This 


section of the EPA rule specifies dates by when RACT must 


be implemented in the OTR. The state regulations must be 


consistent with the federal regulations in order for the 


state to implement RACT.  


9VAC5-40-7400. Standard for volatile organic compounds 


(eight-hour ozone standard).  


A. No owner or other person shall cause or permit to be 


discharged from any affected facility any volatile organic 


compounds (VOCs) emissions in excess of that resultant from 


using RACT.  


B. The provisions of this section apply to all facilities that (i) 


are within a stationary source in the emissions control areas 


specified in Table 4-51B and (ii) are within a stationary 


source that has a theoretical potential to emit at the applicable 


source thresholds specified Table 4-51B.  


  TABLE 4-51B.  


Notification and Compliance Dates for Facilities Located in 
VOC Emissions Control Areas.  


Standard Emissions 


Control 


Area 


Source 
Threshold 


Notification 
Date 


Compliance 
Date 


1997 
(0.08 


ppm) 


Northern 
Virginia 


≥ 50 tpy March 1, 
2007 


April 1, 
2009 


2008 
(0.075 


ppm) 


Northern 
Virginia 


≥ 50 tpy February 1, 
2016 


January 1, 
2017 


C. For facilities subject to the provisions of this section, the 


owners shall, by the notification dates specified in Table 4-


51B, (i) notify the board of their applicability status, (ii) 


commit to making a determination as to what constitutes 


RACT for the facilities, and (iii) provide a schedule 


acceptable to the board for making this determination and for 


achieving compliance with the emission standard as 


expeditiously as possible but no later than the compliance 


dates specified in Table 4-51B.  


D. Nothing in this article shall exempt any facility subject to 


the provisions of 9VAC5-40-7390 from being subject to the 


provisions of this section. The board may reevaluate any 


RACT determination made under 9VAC5-40-7390 and 


require compliance with a new RACT determination as 


necessary to implement this section.  


E. Upon the request of the board, the owner of a facility 


subject to or exempt from the provisions of 9VAC5-40-7390 


shall provide such information as the board deems necessary 


to determine if the facility is subject to this section.  



qvn96662
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9VAC5-40-7420. Standard for nitrogen oxides (eight-hour ozone standard).  


A. No owner or other person shall cause or permit to be discharged from any affected facility any nitrogen oxides (NOX) 


emissions in excess of that resultant from using RACT.  


B. Unless the owner demonstrates otherwise to the satisfaction of the board, facilities to which the presumptive RACT 


provisions of 9VAC5-40-7430 are applicable shall comply with the provisions of subsection A of this section by the use of 


presumptive RACT.  


C. The provisions of this section apply to all facilities that (i) are within a stationary source in the emissions control areas 


specified in Table 4-51E and (ii) are within a stationary source that has a theoretical potential to emit at the applicable source 


thresholds specified in Table 4-51E.  


  


TABLE 4-51E.  


Notification and Compliance Dates for Facilities Located in NOX Emissions Control Areas for  


Which There is No Presumptive RACT.  


Standard Emissions Control Area Source Threshold Notification Date Compliance Date 


1997 (0.08 ppm) Northern Virginia ≥ 100 tpy March 1, 2007 April 1, 2009 


2008 (0.075 ppm) Northern Virginia ≥ 100 tpy February 1, 2016 January 1, 2017 


D. For facilities subject to the provisions of this section and for which there is no presumptive RACT definition, the owners 


shall, by the notification dates specified in Table 4-51E, (i) notify the board of their applicability status, (ii) commit to making a 


determination as to what constitutes RACT for the facilities, and (iii) provide a schedule acceptable to the board for making this 


determination and for achieving compliance with the emission standard as expeditiously as possible but no later than the 


compliance dates specified in Table 4-51E.  


E. For facilities subject to the provisions of this section and for which there is a presumptive RACT definition, the owners 


shall, by the notification dates specified in Table 4-51F, (i) notify the board of their applicability status, (ii) commit to accepting 


the presumptive RACT emission limits as RACT for the applicable facilities or to submitting a demonstration as provided in 


subsection B of this section, and (iii) provide a schedule acceptable to the board for submitting the demonstration no later than 


the demonstration dates specified in Table 4-51F, and for achieving compliance with the emission standard as expeditiously as 


possible but no later than the compliance dates specified in Table 4-51F.  


  


TABLE 4-51F.  


Notification and Compliance Dates for Facilities Located in NOX Emissions Control Areas for  


Which Presumptive RACT is Defined.  


Standard Emissions Control 


Area 


Source 


Threshold 
Notification Date 


Demonstration 


Date 


Compliance 


Date 


1997 (0.08 ppm) Northern Virginia ≥ 100 tpy March 1, 2007 June 1, 2007 April 1, 2009 


2008 (0.075 ppm) Northern Virginia ≥ 100 tpy February 1, 2016 February 1, 2016 January 1, 2017 


F. Nothing in this article shall exempt any facility subject to the provisions of 9VAC5-40-7410 from being subject to the 


provisions of this section. The board may reevaluate any RACT determination made under 9VAC5-40-7410 and require 


compliance with a new RACT determination as necessary to implement this section.  


G. Upon the request of the board, the owner of a facility subject to or exempt from the provisions of 9VAC5-40-7410 shall 


provide such information as the board deems necessary to determine if the facility is subject to this section.  


VA.R. Doc. No. R16-4463; Filed October 9, 2015, 1:58 p.m.  








Molly Joseph Ward
Secretary of Natural Resources


COMMONWEALTH of VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY


Street address: 629 East Main Street, Richmond, Virginia 23219
Mailing address: P.O. Box 1 105, Richmond, Virginia 23218


www. deq. virginia. gov
David K. Paylor


Director


(804) 698-4020
1-800-592-5482


AUG 0 1 2016


Mr. David Arnold, Director
Air Protection Division (3APOO)
U. S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029


Reference: Startup/shutdown/
malfunction (Revision B 16)


Dear Mr. Arnold:


Pursuant to the requirements of § 110 of the Clean Air Act, we are officially requesting
approval of a revision to the Commonwealth of Virginia State Implementation Plan approved
and submitted under the authority of § 10. 1-1185 of the Code of Virginia and in accordance with
the requirements of 40 CFR Part 51 (Requirements for Preparation, Adoption, and Submittal of
Implementation Plans).


This revision consists of several regulatory actions affecting startup, shutdown and
malfunction. Revision D97 originally amended 9VAC5-20-180 but was not submitted as a SIP
revision; it is now being submitted in order to provide a correct baseline for the provisions of
Revision B 16. As discussed below, sections relevant to 9VAC5-20-180 are also being submitted
for the purpose of several VOC regulations.


Revision D97: Under this revision, 9VAC5-20-180 was amended as follows: (i)
Provisions were added to clarify that 9VAC5-20-180 applies to only facility and control
equipment maintenance or malfunction, (ii) Provisions were added to specify an affirmative
defense does not apply to excess emissions due to malfunction or maintenance for sources
subject to NSPSs, NESHAPs, MACT, or acid rain provisions of the federal Clean Air Act; or
that cause an exceedance of an ambient air quality standard or PSD ambient air quality
increment, (iii) Provisions were changed to be consistent with recommendations made pursuant
to the review of existing regulations mandated by Executive Order 15(94). (iv) Provisions
pertaining to malfunctions for hazardous air pollution sources were revised because they were







not consistent with requirements pertaining to sources which meet federal standards for
hazardous air pollutants, (v) Provisions that provide legal relief if a violation has taken place due
to excess emissions as a result of facility and control equipment maintenance or malfunction
were changed in order to entitle the owner of a facility to use an affirmative defense for relief
from penalties, (vi) Provisions pertaining to facility and control equipment maintenance or
malfunction were changed to incorporate the limitations and the criteria for an affirmative
defense, (vii) Provisions that authorize the board to reduce the level of operation or shut down a
facility if it is necessary to prevent a violation of any primary ambient air quality standard were
expanded to include any ambient air increment identified in the PSD program.


Revision B16: On June 12, 2015 (80 FR 33840), EPA issued a final SIP call concerning
treatment of excess emissions in state rules by sources during periods of startup, shutdown or
malfunction, including Virginia's rules at 9VAC5-20-180 G. The U. S. Court of Appeals for the
District of Columbia Circuit has held that such provisions are illegal, and state plans must be
amended accordingly. Essentially, EPA found that 9VAC5-20-180 G created an impermissible
affirmative defense for violations of emission limits; therefore, 9VAC5-20-180 G was amended
accordingly. 9VAC5-20-180 C was also be amended in order for 9VAC5-20-180 G to operate
properly, and to make several minor administrative changes.


Revisions  09, D09, E09: At the time these regulations were promulgated, there was
uncertainty as to the status of Virginia's malfunction regulations; therefore, those provisions were
not submitted as SIP revisions when the rest of the rules were submitted to EPA on February 1,
2016. Now that the issue of malfunctions has been resolved and 9VAC5-20-180 has been


amended to EPA's satisfaction, reference to 9VAC5-20-180 may now be submitted for the
purpose of these mles.


The regulation amendments were adopted by the State Air Pollution Control Board under
the authority of § 10. 1-1308 of the Code of Virginia.


Enclosed are the following:


1. A tme copy of the official regulations which was published in the Virginia Register of
Regulations after being duly adopted by the State Air Pollution Control Board, certified by the
Office of the Attorney General as within the board's statutory authority and thus fully
enforceable under Virginia law, and submitted to the Virginia Registrar on behalf of the board by
the Department of Environmental Quality as a true and accurate copy of the duly adopted
regulation. The final regulations are provided in Attachments 1 and 2, as well as the submittal,
approval and publication dates for each action.


2. Certification of public participation activities and compliance with state administrative
procedures.


3. Public participation certification.







For purposes of this submittal, certain provisions are being included for information
purposes only and are not to be constmed as part of the Commonwealth of Virginia State
Implementation Plan; these provisions are specifically identified in Enclosure 2 of this submittal.


If you have any questions or need additional information, please let us know.


Sinc/erely,


iU


DKP\kgs


TEMPLATES\SIP-REG\REGOO
SIP\NONATTN PLANS\2016\B16-SIP. DOC


David K. Paylor


Enclosures
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eSIPS (electronic State Implementation Plan Submission) Summary Report


Note: This report is a summary of your submission to the electronic SIP (eSIPS) system and is not to be used as the official 
record for your SIP submission.


Date of Report 01/09/2017 17:34:36


Form Status Complete


eSIP SUBMISSION INFORMATION
Submission Title SSM SIP Call Regulations


Pollutants Affected Generally applicable to all/many criteria pollutants and/or non 
pollutant-specific rules/plans
(e.g., definitions, general conformity, permit rules, etc.)


Submittal Category/Categories OTHER - Submission category not listed


Other Submittal Category


Submittal Category Description


Geographic Area Affected Statewide


Are you requesting parallel processing for this SIP 
Revision?


No


eSIP PARALLEL PROCESSING
Not applicable


eSIP ADMINISTRATIVE EVIDENCE COMPLETENESS 
CHECKLIST 
 1. Submittal letter from Governor or designee requesting approval of the plan or revision.


 2. Evidence of adoption.


Date adopted 11/29/2016


Date effective 12/29/2016


 3. Evidence of legal authority to adopt and implement revision.


 3(a). Copy of final adopted plan and/or rule.


 3(b). Indication of changes to existing plan and/or rule if applicable.


 4. Evidence that state followed procedural requirements for adoption/issuance of plan.


 4(a). Evidence of public notice.


Date Public Notice Provided 9/7/2016


5. Was a public hearing requested and/or held? No
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5(a). Date of first public hearing.


Date of second public hearing


Date of third public hearing


 5(b). Evidence that public hearing was held. 


6. Were public comments received? Yes


 6(a). Compilation of public comments and state responses or declaration that no comments were received.


eSIP ADMINISTRATIVE EVIDENCE – SUPPORTING 
DOCUMENTATION


Attachment File Description
1a.SSMSIP.SIPLetter.1-5-17.pdf Submittal Letter 1-5-17
2a.SSMSIP.Memo.11-29-16.pdf Regulations Filing Memo


2b.SSMSIP.AdoptionOrder.11-29-16.pdf Regulations Adoption Order and Filing Certification
3.2016Updates.StatutoryAuthority.2014.pdf Statutory Authority
3a.SSMSIP.RegisteredRegs.11-29-16.pdf Final Registered Regulations, 11-29-16
3b1.SSMSIP.AdoptionRegs.10-20-16.pdf Adopted Regulations, 10-20-16


3b2.SSMSIP.DraftRegs.9-7-16.pdf Public Noticed Draft Regulations, 9-7-16
4a.SSMSIP.PNSigned.9-7-16.pdf Public Notice, signed 9-7-16


4b.SSMSIP.AppxH.Notice.10-20-16.pdf Affidavit of Public Notice
4c.SSMSIP.ADNAffid.9-12-16.pdf Affidavit of Publication of Public Notice


5a.SSMSIP.HearingCancellationPN.10-6-16.pdf Public Notice Cancelling Public Hearing
5b.SSMSIP.AppxI.HearingCancel.10-20-16.pdf Affidavit of Cancellation of Public Hearing


6a.SSMSIP.RTC.10-20-16.pdf Responsiveness Summary (RTC)
6b.SSMSIP.AppxK.RTC.10-20-16.pdf Affidavit of Agency Record of Public Comment


Additional Information regarding this submittal:


Please enter any additional information regarding this 
submittal.


eSIP TECHNICAL SUPPORT DOCUMENT INFORMATION – AS 
APPLICABLE
Are there Technical Support Documents included in this 
submittal?


Yes


The Technical Support Document should contain the following (if applicable):


 List of Pollutants affected by plan


 Location of sources affected by plan


 Quantification of allowable emissions


 Demonstrate change meets NAAQS, PSD, RFP and/or visibility requirements


 Modeling information supporting the revision
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 Evidence reductions are based on continuous emissions reduction technology


 Emission limits, work practices, record keeping, etc.


 Compliance with enforcement strategies


 Special economic and technological justifications per applicable EPA policies


 Other


Please describe all other Technical Support 
Documents


Explanation of Changes and Amendments to:  State Air Quality 
Control Plan, Vol. II: Section IV.B; State Air Quality Regulations


eSIP TECHNICAL SUPPORT – ADDITIONAL 
DOCUMENTATION


Attachment File Description
SSMSIP.ExplChanges.8-31-16.pdf Explanation of Changes document


SSMSIP.IV.B State Air Quality Control Regulations.pdf Amendments to:  State Air Quality Control Plan


This SIP submission includes additional documentation 
(e.g., large modeling files) that is not submitted through 
this electronic system?


No


This information will be provided to EPA via:
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Description of the Proposed Changes to 18 AAC 50 
September 2016 



 
 



Section Discussion Reason for Change 



18 AAC 50.030 



18 AAC 50.030—Update the adoption date 
of the State Air Quality Control Plan to 
reflect that 18 AAC 50.240 regulations will 
be removed from the State Implementation 
Plan (SIP). 



ADEC is proposing to 
remove 18 AAC 50.240 
from the SIP, which 
requires that the State Air 
Quality Control Plan be 
updated with a new 
adoption date.   



18 AAC 50.240 



18 AAC 50.240(b)—Clarify that decisions 
made under this subsection on excess 
emissions violations and penalties are made 
by the department. 



ADEC is narrowing the 
focus of the regulation 
and clarifying that this 
subsection applies only to 
decisions made by the 
department. 



The Alaska Department of Environmental Conservation (ADEC) is proposing to remove 18 AAC 
50.240 from the State Implementation Plan (SIP) approved by the Environmental Protection 
Agency (EPA).  This will allow ADEC to continue to implement Alaska regulations as has been 
done since 1997 and not be in violation of EPA’s excess emissions startup, shutdown, and 
maintenance SIP call (SSM SIP Call).   
 
ADEC has a deadline of November 22, 2016, to submit a SIP revision to EPA to respond to the 
SSM SIP Call.  The proposed revisions and removal of 18 AAC 50.240 from the SIP will meet 
ADEC’s requirements to address the SSM SIP Call. 
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Introduction 
 
The proposed revision to 18 AAC 50 updated the air quality regulations to amend 18 AAC 50.240(b) 
to address changes in requirements for excess emissions and amend 18 AAC 50.030 to update the 
adoption date of the State Air Quality Control Plan.  Additionally, the Alaska Department of 
Environmental Conservation (ADEC) proposed to request that the U.S. Environmental Protection 
Agency (EPA) remove 18 AAC 50.240 from the approved State Implementation Plan. 
 
ADEC proposed to adopt regulation changes in Title 18, Chapter 50 of the Alaska Administrative 
Code, dealing with excess emissions as follows: 
 



(1) amend 18 AAC 50.240(b) to address changes in requirements for excess emissions. 
(2) amend 18 AAC 50.030 to update the adoption date of the State Air Quality Control 



Plan. 
 



In addition, ADEC is proposing to request that the U.S. Environmental Protection Agency (EPA) 
remove 18 AAC 50.240 from the approved State Implementation Plan (SIP). 
 
 



Opportunities for Public Participation 
 
The proposed regulation changes to 18 AAC 50 were described in ADEC’s public notice issued 
September 7, 2016, which was published in the Alaska Dispatch News on September 9-10, 2016, 
and posted on the public notice web pages of the State of Alaska, the Department of Environmental 
Conservation, and the Division of Air Quality beginning on September 8, 2016.  Public comments 
were due by October 14, 2016.  The EPA requires states to hold a public hearing regarding 
regulation changes if a hearing is requested.  DEC tentatively scheduled a public hearing for October 
11, 2016.  ADEC’s public notice, dated September 7, 2016, required that ADEC receive a request 
for a public hearing by 5:00 p.m. on October 6, 2016, for the public hearing to proceed.  ADEC 
received no requests to hold a public hearing; therefore, ADEC cancelled the hearing by posting a 
public notice of cancellation on the State, Department, and Air Permits Programs public notice web 
pages on October 7, 2016.   
 
 



Commenters 



 



Comments were received from: 



• Sierra Club (See Appendix I) 
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Comments by Category 
 
Fiscal Impacts Comments:  There were no comments regarding fiscal impacts of the proposed 
regulations changes. 
 
Non-fiscal Impact Comments:   
 



• Sierra Club’s comment from page 2: 
 



“The easiest and cleanest way for Alaska to comply with the SIP Call and the Act is 
to remove the provision from the SIP, as it is proposing to do here. Removing the unlawful 
provision will ensure that the normal SIP limits that are designed to protect air quality and 
comply with the Act’s requirements would apply during all times.” 



 
o The Department agrees that the easiest way to address the SSM SIP call is to remove the 18 AAC 



50 regulations from the approved SIP.  The proposed action allows the Department to continue to 
apply the state regulations as intended without impeding EPA’s ability to apply the requirements of 
the Clean Air Act as they deem necessary. 



 
The Department declined to make changes requested by commenters due to the reasons noted 
below: 



• Sierra Club comments from page 3:   



“ADEC proposes to modify 18 AAC 50.240 in the state rules and add language that 
the provision applies only to ADEC enforcement action. Enforcement discretion provisions 
are consistent with the Act and EPA guidance as long as they are not overly broad and 
would not interfere with enforcement by the EPA or by other parties through a citizen suit. 
80 Fed. Reg. at 33980. The Act grants EPA explicit enforcement authority under section 
113, and to citizens under section 304. Thus, whether or not the state decides to bring an 
enforcement action, the EPA and citizens have independent statutory authority to enforce 
violations of the Act.  



...  
 
The state’s proposal may be overly broad because the provision limits its own discretion in 
seeking penalties once it makes a finding that excess emissions violations are unavoidable. 
Additionally, the provision could potentially be read to imply that EPA and citizens cannot 
bring such action. To ensure such confusion does not occur, consistency with the law, and 
EPA approval, ADEC should include explicit language that these provisions do not affect or 
apply to enforcement by EPA or citizens.” 
 



o The Federal Register cited by the commentator specifies that “states should not adopt overly broad 
enforcement discretion provisions for inclusion in their SIPs.”  As noted earlier, the Alaska is 
removing these items from Alaska’s SIP; therefore, the commentator’s concern is misplaced.  Since 
the regulation is not longer in the SIP, one can not read it to apply to the SIP.       
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• Sierra Club’s comments from page 3: 
 



“Additionally, ADEC did not include all the criteria recommended by EPA in 
Section 1.10(A) (Upsets) or 1.10(C) (Unplanned Maintenance).” 



 
o The Department is removing 18 AAC 50.240 from the EPA approved SIP.  Therefore the 



regulations will be solely state regulations, and it is not necessary for the Department to add 
additional criteria that EPA might recommend for enforcement discretion decisions under the SIP.  
EPA will be free to apply their own criteria to any enforcement actions they choose to undertake.  
EPA oversight of Alaska’s implementation of its SIP, as well as EPA’s ability to directly enforce 
Alaska’s SIP, will ensure that Alaska adequately enforces its regulations and deters 
noncompliance. 
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Submitted via email to rebecca.smith@alaska.gov 
 



October 14, 2016 
 
RE:  Sierra Club Comments on Alaska’s Proposal to Revise 18 AAC 50.240(b), Excess 



Emissions Regulations and Removal of 18 AAC 50.240 from SIP 
 



 
I. INTRODUCTION 



Sierra Club appreciates the opportunity to provide these comments concerning Alaska’s 
proposal to amend its State Implementation Plan (SIP) in response to EPA’s SSM SIP Call.   



Power plants and other facilities can emit massive amounts of particulate matter and 
other pollutants during periods of startup, shutdown, or malfunction.  Indeed, as part of its SSM 
SIP Call rulemaking, EPA recognized the practical consequences of SSM exemptions, noting 
“one malfunction that was estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9-
hour period when the applicable limit was 3,200 pounds per day.”  Memorandum dated Feb. 4, 
2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23, available at 
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf.  These large 
SSM pollution exceedances can occur many times each year.  After reviewing data from 
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the 
“average” electric generating unit (EGU) had between 9 and 10 startup events per year between 
2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80 in 2012.”  
Assessment of startup period at coal-fired electric generating units – Revised, at p. 4 (Nov. 
2014).  Given the huge emissions possible during startup and shutdown, reducing startup and 
shutdown emissions from fuel-burning sources, including power plants, should be a priority for 
ADEC.   
 
II. EPA’s SSM SIP CALL 



EPA’s SSM SIP Call requires 36 states, including Alaska, to remove from their SIPs 
exemptions and affirmative defenses that allow industrial facilities to pollute the air without 
consequences when those facilities start up, shut down, or experience malfunctions.  80 Fed. 
Reg. 33,840 (June 12, 2015).  EPA found that SIPs with provisions that exempt emissions during 
such events—like Alaska’s current SIP— are substantially inadequate to meet Clean Air Act 
requirements.  Id.  In addition to requiring the 36 states whose SIPs contain these exemptions or 
affirmative defense provisions to remove these provisions from their SIPs, the SIP Call also 
revises EPA’s policy for SIP provisions addressing excess emissions during SSM events. Id. The 
SIP Call allows states 18 months to submit revised SIPs to EPA, which is the maximum time 
allowable under the statute.  Id. at 33,848; 42 U.S.C. § 7410(k)(5). 
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The SIP Call increases protections for communities against harmful air pollution from 
industrial facilities.  EPA expects that “revision of the existing deficient SIP provisions has the 
potential to decrease emissions significantly in comparison to existing provisions,… encourage 
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions, 
should provide increased incentive for sources to be properly designed, operated and maintained 
in order to reduce emissions at all times, … [and] has the potential to result in significant 
emission control and air quality improvements.”  Id. at 33,955-56.  Importantly, beyond the legal 
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP 
provisions, and of other provisions that interfere with effective enforcement of SIPs, are real-
world consequences that adversely affect public health.  Id. at 33,850. 



Because facilities subject to the Clean Air Act can emit massive amounts of particulate 
matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods of start-up, 
shutdown, and malfunction, it is imperative that Alaska include strong SIP provisions governing 
emissions during these periods to protect fence-line and other communities.  Indeed, EPA 
expects that “revision of the existing deficient SIP provisions has the potential to decrease 
emissions significantly in comparison to existing provisions” because these required revisions 
will “encourage sources to reduce emissions during startup and shutdown and to take steps to 
avoid malfunctions, . . . [and] should provide increased incentive for sources to be properly 
designed, operated and maintained in order to reduce emissions at all times.”  80 Fed. Reg. at 
33,955-56 (emphasis added).  SSM exemptions, like those in the current Alaska SIP, have “real-
world consequences that adversely affect public health,” and removing those exemptions “has 
the potential to result in significant emission control and air quality improvement.”  Id. at 33,850, 
33,956. 



Excessive pollution during SSM events from large facilities has devastating impacts on 
surrounding communities, which are often low-income communities and/or communities of 
color.  Indeed, SSM loopholes—whether incorporated in SIP provisions or in operating 
permits—undermine the emission limits found in SIPs and operating permits, threaten states’ 
abilities to achieve and maintain compliance with NAAQS, and endanger public health and 
public welfare.  These provisions also undermine other requirements of the Act, including 
Prevention of Significant Deterioration increments, nonattainment plans, and visibility 
requirements.  In addition, SSM loopholes create a disparity among states, where some states 
provide facilities with an unfair economic advantage through SSM loopholes as compared to 
facilities located in states that do not have SSM loopholes.  This creates precisely a “race to the 
bottom” incentive structure that the Clean Air Act is designed to prevent. 



 
III. COMMENTS ON ADEC’S PROPOSAL 



As ADEC correctly recognizes, EPA’s SSM SIP Call found that 18 AAC 50.240 is 
substantially inadequate to meet Clean Air Act requirements.  80 Fed. Reg. at 33973.  The easiest 
and cleanest way for Alaska to comply with the SIP Call and the Act is to remove the provision 
from the SIP, as it is proposing to do here.  Removing the unlawful provision will ensure that the 
normal SIP limits that are designed to protect air quality and comply with the Act’s requirements 
would apply during all times.  As EPA has made clear, it should be technically feasible for most 
sources to “meet the same emission limitation” during both “steady-state” and startup/shutdown 
periods.  80 Fed. Reg. at 33,915  
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ADEC proposes to modify 18 AAC 50.240 in the state rules and add language that the 
provision applies only to ADEC enforcement action.  Enforcement discretion provisions are 
consistent with the Act and EPA guidance as long as they are not overly broad and would not 
interfere with enforcement by the EPA or by other parties through a citizen suit.  80 Fed. Reg. at 
33980.  The Act grants EPA explicit enforcement authority under section 113, and to citizens 
under section 304.  Thus, whether or not the state decides to bring an enforcement action, the 
EPA and citizens have independent statutory authority to enforce violations of the Act.  Id. at 
33,981.  Additionally, “[p]otential for enforcement by the EPA or through a citizen suit provides 
an important safeguard in the event that the state lacks resources or ability to enforce violations 
and provides additional deterrence.”  Id.  Thus, the state can cabin its own discretion to bring 
enforcement action for excess emission events, but it cannot limit EPA or citizen suit 
enforcement in any manner.  Id.  Additionally, states cannot adopt “overly broad” enforcement 
discretion provisions because such provisions conflict with section 110(a)(2) of the Act, which 
requires states to have adequate enforcement authority.  Id.   



 
 ADEC’s proposed enforcement discretion provision states that: 



(b) Excess emissions violations that the department determines to be unavoidable under 
this section are not subject to penalty by the department. This section does not limit the 
department's power to enjoin the emission or require corrective action. 



The state’s proposal may be overly broad because the provision limits its own discretion in 
seeking penalties once it makes a finding that excess emissions violations are unavoidable.  
Additionally, the provision could potentially be read to imply that EPA and citizens cannot bring 
such action.  To ensure such confusion does not occur, consistency with the law, and EPA 
approval, ADEC should include explicit language that these provisions do not affect or apply to 
enforcement by EPA or citizens.  



 Additionally, ADEC did not include all the criteria recommended by EPA in Section 
1.10(A) (Upsets) or 1.10(C) (Unplanned Maintenance).  EPA recommended the following 
criteria be included in enforcement discretion provisions:  



 (1) To the maximum extent practicable the air pollution control equipment, process 
equipment or processes were maintained and operated in a manner consistent with good 
practice for minimizing emissions; 



(2) Repairs were made in an expeditious fashion when the operator knew or should have 
known that applicable emission limitations were being exceeded. Off-shift labor and 
overtime were utilized, to the extent practicable, to ensure that such repairs were made as 
expeditiously as practicable; 



(3) The amount and duration of the excess emissions (including any bypass) were 
minimized to the maximum extent practicable during periods of such emissions; 



(4) All possible steps were taken to minimize the impact of the excess emissions on 
ambient air quality; and 



(5) The excess emissions are not part of a recurring pattern indicative of inadequate 
design, operation or maintenance. 
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Id. at 33981.  ADEC should consider adding these additional criteria to ensure a thorough and 
robust decision-making process in enforcement actions.  



Thank you for the opportunity to submit these comments.  Please do not hesitate to 
contact me with any questions or to discuss the matters raised in these comments. 
 



 
 
 



Sincerely, 
/s/Andrea Issod  
Andrea Issod 
Sierra Club Environmental Law Program 
2101 Webster St., Suite 1300 
Oakland, CA 94612 
andrea.issod@sierraclub.org 
415-977-5544 
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The lead-in language of 18 AAC 50.030 is amended to read: 
 
 18 AAC 50.030.  State air quality plan.  Volumes II and III of the State Air Quality 
Control Plan for implementing and enforcing the provisions of AS 46.14 and this chapter, as 
amended through {effective date of the regulations} [DECEMBER 17, 2015], are adopted by 
reference.  The plan includes the following documents which are also adopted by reference: 
 
(Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 9/4/98, Register 147; am 1/1/2000, 
Register 152; am 12/30/2000; Register 156; am 9/21/2001, Register 159; am 1/27/2002, Register 
161; am 3/27/2002, Register 161; am 5/3/2002, Register 162; am 2/20/2004, Register 169; am 
6/24/2004, Register 170; am 10/1/2004, Register 171; am 12/14/2006, Register 180; am 
12/30/2007, Register 184; am 5/17/2008, Register 186; am 7/25/2008, Register 187; am 
11/9/2008, Register 188; am 5/6/2009, Register 190; am 11/4/2009, Register 192; am 4/1/2010, 
Register 193; am 10/29/2010, Register 196; am 4/13/2011, Register 198; am 9/17/2011, Register 
199; am 8/1/2012, Register 203; am 5/8/2013, Register 206; 2/5/2015, Register 213; am 
4/17/2015, Register 214; am 3/2/2016, Register 217; am __/__/____, Register ___) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.020  AS 46.14.140 
 
 
18 AAC 50.240(b) is amended to read: 
 
 (b)  Excess emissions violations that the department determines [DETERMINED] to 
be unavoidable under this section [WILL BE EXCUSED AND] are not subject to penalty by the 
department.  This section does not limit the department's power to enjoin the emission or 
require corrective action. 
 
(Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am __/__/____, Register ___) 
 
Authority: AS 46.03.020  AS 46.14.140  AS 46.14.560 
  AS 46.14.030 
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ORDER ADOPTING CHANGES TO 
REGULATIONS OF THE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 



The attached one page of regulations, dealing with air quality standards for startup, shutdown 
and malfunction are hereby adopted and certified to be a correct copy of the regulation changes 
that the Department of Environmental Conservation adopts under the authority of AS 46.03 and 
AS 46.14 and after compliance with the Administrative Procedure Act (AS 44.62), specifically 
including notice under AS 44.62.190 and 44.62.200 and opportunity for public comment under 
AS 44.62.210. 



This action is not expected to require an increased appropriation. 



In considering public comments, the Department of Environmental Conservation paid special 
attention to the cost to private persons of the regulatory action being taken. The Department of 
Environmental Conservation also gave special attention to alternate practical methods in this 
regulatory action, as required by AS 46.03.024. 



The regulation changes adopted under this order take effect on the 30th day after they have been 
filed by the lieutenant governor as provided in AS 44.62.180. 



DATE: October 20, 2016 
Juneau, Alaska 



L~~ 
Department of Environmental Conservation 



FILING CERTIFICATION 



I, Byron Mallott, Lieutenant Governor for the State of Alaska, certify that on ~~• .. ~<\ 
2016, at ~m., I filed the attached regulations according to the provisions of AS 44.62.040-



44.62.120. 



Effective: 



Register: 



~.e.c t M ber 2f1 ;;;. Of lo 



220) ~t\ II.I.I v-'7 ;)017 
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STATE OF ALASKA 
DEPARTMENT OF ENVIRONMENTAL CONSERVATION 



P.O. BOX 111800 
JUNEAU, ALASKA 99801-1800 



LIMITED Dl!~LEGATION OF AUTHORITY 
FOR ADOPTING REGULATIONS 



IN ACCORDANCE WITH AS 44.17.010, THE AUTHORITY AND RESPONSIBILITY fOR 



ADOPTING REGULATIONS OF THE DEPARTMENT OF ENVIRONMENTAL 



CONSERVATION UNDER THE ALASKA ADMINISTRATIVE PROCEDURE ACT 



DURING THE PERIOD SEPTEMBER 27, 2016 THROUGH OCTOBER 20, 2016, ARE 



SIGNED: 



Date 
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The lead-in language of 18 AAC 50.030 is amended to read: 
 
 18 AAC 50.030.  State air quality plan.  Volumes II and III of the State Air Quality 
Control Plan for implementing and enforcing the provisions of AS 46.14 and this chapter, as 
amended through {adoption date of the regulations} [DECEMBER 17, 2015], are adopted by 
reference.  The plan includes the following documents which are also adopted by reference: 
 
(Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 9/4/98, Register 147; am 1/1/2000, 
Register 152; am 12/30/2000; Register 156; am 9/21/2001, Register 159; am 1/27/2002, Register 
161; am 3/27/2002, Register 161; am 5/3/2002, Register 162; am 2/20/2004, Register 169; am 
6/24/2004, Register 170; am 10/1/2004, Register 171; am 12/14/2006, Register 180; am 
12/30/2007, Register 184; am 5/17/2008, Register 186; am 7/25/2008, Register 187; am 
11/9/2008, Register 188; am 5/6/2009, Register 190; am 11/4/2009, Register 192; am 4/1/2010, 
Register 193; am 10/29/2010, Register 196; am 4/13/2011, Register 198; am 9/17/2011, Register 
199; am 8/1/2012, Register 203; am 5/8/2013, Register 206; 2/5/2015, Register 213; am 
4/17/2015, Register 214; am 3/2/2016, Register 217; am __/__/____, Register ___) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.020  AS 46.14.140 
 
 
18 AAC 50.240(b) is amended to read: 
 
 (b)  Excess emissions violations that the department determines [DETERMINED] to 
be unavoidable under this section [WILL BE EXCUSED AND] are not subject to penalty by the 
department.  This section does not limit the department's power to enjoin the emission or 
require corrective action. 
 
(Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am __/__/____, Register ___) 
 
Authority: AS 46.03.020  AS 46.14.140  AS 46.14.560 
  AS 46.14.030 













AIR QUALITY CONTROL: NOTICE OF CANCELLATION OF PUBLIC HEARING  
ON PROPOSED CHANGES  



IN THE REGULATIONS OF THE  
ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION 



 
BRIEF DESCRIPTION 



 
The Alaska Department of Environmental Conservation (ADEC) proposes to change its air 
quality regulations to update the excess emissions regulations.  
 
ADEC proposed to adopt regulation changes in Title 18, Chapter 50 of the Alaska 
Administrative Code, dealing with excess emissions as follows: 
 



(1) amend 18 AAC 50.240(b) to address changes in requirements for excess 
emissions. 



(2) amend 18 AAC 50.030 to update the adoption date of the State Air Quality 
Control Plan. 
 



In addition, ADEC is proposing to request that the U.S. Environmental Protection Agency (EPA) 
remove 18 AAC 50.240 from the approved State Implementation Plan (SIP). 
 
You may comment on the proposed regulation changes, including the potential costs to private 
persons of complying with the proposed changes, by submitting written comments to Rebecca 
Smith, ADEC Division of Air Quality, 410 Willoughby Avenue, Suite 303, P.O. Box 111800, 
Juneau, AK 99811-1800; or by e-mail to rebecca.smith@alaska.gov. Additionally, ADEC will 
accept comments by facsimile at (907) 465-5129; through the Air Quality Division’s electronic 
comment submission web page at 
https://dec.alaska.gov/Applications/Air/airtoolsweb/FormalComments; and by electronic mail to 
the Air Quality Comments Docket at dec.aq.airdocket@alaska.gov. The comments must be 
received not later than 5:00 p.m. on Friday, October 14, 2016. 
 
ADEC published a public notice regarding these proposed changes on September 9, 2016.  In the 
public notice, the Department announced that a public hearing for these proposed regulations 
was tentatively scheduled for October 11, 2016, from 12:00 p.m. to 1:30 p.m. at the ADEC 
Building, 555 Cordova St., First Floor Small Conference Room A, Anchorage, AK 99501. The 
Department did not receive a request to hold the public hearing by 5:00 p.m. on Thursday, 
October 6, 2016, as required in the original public notice.  Therefore, the public hearing 
will not be held. 
 
If you are a person with a disability who may need a special accommodation in order to 
participate in this public process, please contact Natalie Wolfe at (907) 269-0291 or TDD Relay 
Service 1-800-770-8973/TTY or dial 711 seven days prior to any open house or a public hearing 
to ensure that any necessary accommodations can be provided. 
 
A copy of the proposed regulation changes is available on the Alaska Online Public Notice 
System and by contacting Rebecca Smith at rebecca.smith@alaska.gov or (907) 465-5121. 
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After the public comment period ends, the ADEC will either adopt the proposed regulation 
changes or other provisions dealing with the same subject, without further notice, or decide to 
take no action. The language of the final regulation may be different from that of the proposed 
regulation. YOU SHOULD COMMENT DURING THE TIME ALLOWED IF YOUR 
INTERESTS COULD BE AFFECTED. Written comments received are public records and are 
subject to public inspection. 
 
Statutory authority: AS 46.03.020; AS 46.14.020; AS 46.14.030; AS 46.14.140; AS 46.14.560; 
Sec. 30, ch. 74, SLA 1993 
 
Statutes being implemented, interpreted, or made specific: AS 46.03.020; AS 46.14.020; AS 
46.14.030; AS 46.14.140; AS 46.14.560  
 
Fiscal information: The proposed regulation changes are not expected to require an increased 
appropriation. 
 
Date: October 6, 2016    
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Adopted October 20, 2016 



IV.B



Volume II, Section IV.B is amended as follows: 



18 AAC 50.240(b) is amended to read:  



(b)  Excess emissions violations that the department determines to be unavoidable under 
this section are not subject to penalty by the department.  This section does not limit the 
department's power to enjoin the emission or require corrective action. 



(Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am __/__/____, Register ___) 



Authority: AS 46.03.020 AS 46.14.140 AS 46.14.560 
AS 46.14.030 



The Alaska Department of Environmental Conservation requests that the U.S. Environmental 
Protection Agency (EPA) remove 18 AAC 50.240 from the approved State Implementation Plan 
(SIP). 
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IMPORTANT NOTE TO READER 
 
THE REGULATIONS REPRODUCED HERE HAVE BEEN PROVIDED BY THE 
DEPARTMENT OF ENVIRONMENTAL CONSERVATION AS A PUBLIC 
COURTESY. WHILE EVERY EFFORT HAS BEEN MADE TO ASSURE THE 
ACCURACY OF THE REPRODUCED VERSION, THE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION CANNOT GUARANTEE ITS ABSOLUTE 
ACCURACY. PAPER COPIES OF THE REGULATIONS AS ORIGINALLY FILED 
WITH THE LIEUTENANT GOVERNOR ARE AVAILABLE FROM THE 
DEPARTMENT OF ENVIRONMENTAL CONSERVATION. 
 
THE REGULATIONS HAVE AN EFFECTIVE DATE OF DECEMBER 29, 2016, ARE IN 
REGISTER 220, AND WILL APPEAR IN OFFICIAL PUBLISHED FORM IN THE 
JANUARY 2017 SUPPLEMENT TO THE ALASKA ADMINISTRATIVE CODE. 
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Chapter 50.  Air Quality Control. 
 
 
Article 
1.  Ambient Air Quality Management (18 AAC 50.005 - 18 AAC 50.110) 
2.  Program Administration (18 AAC 50.200 - 18 AAC 50.260) 
3.  Major Stationary Source Permits (18 AAC 50.300 - 18 AAC 50.390)  
4.  User Fees (18 AAC 50.400 – 18 AAC 50.499) 
5.  Minor Permits (18 AAC 50.502 – 18 AAC 50.560) 
6.  (Reserved) 
7.  Transportation Conformity (18 AAC 50.700 - 18 AAC 50.750) 
8.  (Reserved) 
9.  General Provisions (18 AAC 50.900 - 18 AAC 50.990) 
 
Editor's note:  The regulations in this chapter, effective January 18, 1997, and distributed in 
Register 141, are a comprehensive reorganization and revision of the department's regulations 
dealing with air quality control.  Except for the provisions of 18 AAC 50.110 and  
18 AAC 50.700 - 18 AAC 50.735, they replace all previous regulations in this chapter that were 
repealed simultaneously with the adoption of these regulations.  The history line at the end of 
each section does not reflect the history of the replaced provisions before January 18, 1997.  The 
numbering of sections is not related to the numbering before January 18, 1997.  Previous amend-
ments of this chapter are on file in the Office of the Lieutenant Governor and are found at 
Register 42, 5/26/72; Register 50, 5/8/74; Register 74, 5/4/80; Register 84, 11/1/82; Register 88, 
10/30/83; Register 102, 6/7/87; Register 106, 6/2/88; Register 118, 5/11/91; Register 119, 
7/21/91; Register 123, 7/12/92; Register 124, 12/10/92; Register 125, 2/19/93; Register 126, 
4/7/93; Register 127, 7/8/93; Register 129, 2/1/94; Register 130, 4/23/94; Register 131, 7/30/94; 
Register 131, 8/5/94; Register 131, 8/10/94; and Register 133, 1/4/95. 
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Article 1.  Ambient Air Quality Management. 
 
Section 
  05.  Purpose and applicability of chapter 
  07.  Local government powers or obligations under a local air quality control program 
  10.  Ambient air quality standards 
  15.  Air quality designations, classifications, and control regions 
  20.  Baseline dates and maximum allowable increases 
  25.  Visibility and other special protection areas 
  30.  State air quality control plan 
  35.  Documents, procedures, and methods adopted by reference 
  40.  Federal standards adopted by reference 
  45.  Prohibitions 
  50.  Incinerator emission standards 
  52.  (Repealed) 
  55.  Industrial processes and fuel-burning equipment 
  60.  Pulp mills 
  65.  Open burning 
  70.  Marine vessel visible emission standards 
  75.  Wood-fired heating device visible emission standards 
  76.  Solid fuel-fired heating device fuel requirements; registration of commercial wood sellers 
  77.  Standards for wood-fired heating devices 
  80.  Ice fog standards 
  85.  Volatile liquid storage tank emission standards 
  90.  Volatile liquid loading racks and delivery tank emission standards 
100.  Nonroad engines 
110.  Air pollution prohibited 
 



18 AAC 50.005.  Purpose and applicability of chapter.  (a)  The purpose of this 
chapter is to identify, prevent, abate, and control air pollution in a manner that meets the 
purposes of AS 46.03, AS 46.14, and 42 U.S.C. 7401 - 7671q (Clean Air Act). 
 



(b)  The requirements of this chapter apply to any person who allows or causes air 
pollutants to be emitted into the ambient air.  (Eff. 1/18/97, Register 141; am 10/1/2004, Register 
171) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  
 



 18 AAC 50.007.  Local government powers or obligations under a local air quality 
control program.  Nothing in 18 AAC 50.010 – 18 AAC 50.110 alters a local government’s 
powers or obligations under a local air quality control program established under AS 46.14.400 
and other local laws, as applicable.  (Eff. 2/28/2015, Register 213) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993  
  AS 46.14.010 
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18 AAC 50.010.  Ambient air quality standards.  The standards for concentrations of 
air pollutants in the ambient air, measured, determined, or predicted by an analytical method 
described in 18 AAC 50.035 or 18 AAC 50.215, are established as follows: 
 



(1)  for particulate matter, as follows: 
 



(A)  for PM-10: a 24-hour average of 150 micrograms per cubic meter, 
with this standard being attained when the expected number of days in a calendar year 
with a 24-hour average concentration above 150 micrograms per cubic meter, as 
determined in accordance with 40 C.F.R. Part 50, Appendix K, adopted by reference in 
18 AAC 50.035(b),  is less than or equal to one; 



 
  (B)  for PM-2.5:  
 



  (i)  an annual arithmetic mean concentration of 12.0 micrograms  
  per cubic meter, with this standard being attained when the three-year   
  average of the annual arithmetic mean concentration is less than or equal to  
  12.0 micrograms per cubic meter; for purposes of this sub-subparagraph, a figure  
  must be rounded to the nearest .1 microgram per cubic meter, as required in           
  40 C.F.R. Part 50, Appendix N, sec. 4.3(a), adopted by reference in 18 AAC  
  50.035(b); 



 
   (ii)  a 24-hour average concentration of 35 micrograms per   



 cubic meter, with this standard being attained when the three-year average   
 of the annual 98th percentile 24-hour concentration is less than or equal to            
 35 micrograms per cubic meter; for the purposes of the sub-paragraph, a figure  
 must be rounded to the nearest one microgram per cubic meter, as required in      
 40 C.F.R. Part 50, Appendix N, sec. 4.3(b), adopted by reference in 18 AAC  
 50.035(b); 
 



(2)  for sulfur oxides, measured as sulfur dioxide: 
 



(A)  annual arithmetic mean of 80 micrograms per cubic meter; 
 



(B)  24-hour average of 365 micrograms per cubic meter not to be 
exceeded more than once each year; and 



 
(C)  three-hour average of 1300 micrograms per cubic meter not to be 



exceeded more than once each year; 
 
(D)  one-hour average sulfur dioxide concentration of 196 micrograms per 



cubic meter, with this standard being attained when the three-year average of the annual, 
99th percentile, daily maximum, one-hour sulfur dioxide concentration is less than or 
equal to 196 micrograms per cubic meter, as determined in accordance with 40 C.F.R. 
Part 50, Appendix T, adopted by reference in 18 AAC 50.035(b); 



 
(3)  for carbon monoxide: 
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(A)  eight-hour average of 10 milligrams per cubic meter not to be 
exceeded more than once each year; and 



 
(B)  one-hour average of 40 milligrams per cubic meter not to be exceeded 



more than once each year; 
 



(4)  for ozone:  a daily maximum eight-hour average of .070 parts per million, 
with this standard being attained when the three-year average of the annual fourth-highest daily 
maximum  eight-hour average ozone concentration is less than or equal to .070 parts per million; 
 



(5)  for oxides of nitrogen, measured as nitrogen dioxide:   
 
 (A)  annual average nitrogen dioxide concentration of 100 micrograms per 



 cubic meter; with this standard being attained when the average of the one-hour nitrogen 
 dioxide concentrations in a calendar year is less than or equal to 100 micrograms per 
 cubic meter, as determined in accordance with 40 C.F.R. Part 50, Appendix S, adopted by 
 reference in 18 AAC 50.035(b); 



 
 (B)  one-hour average nitrogen dioxide concentration of 188 micrograms 



 per cubic meter, with this standard being attained when the three-year average of the 
 annual, 98th percentile, daily maximum, one-hour nitrogen dioxide concentration is less 
 than or equal to 188 micrograms per cubic meter, as determined in accordance with          
 40 C.F.R. Part 50, Appendix S, adopted by reference in 18 AAC 50.035(b); 



 
(6)  for lead:  an arithmetic mean concentration over a three-month period of .15 



micrograms per cubic meter, with this standard being attained when the maximum arithmetic 
three-month mean concentration for a three-year period is less than or equal to .15 micrograms 
per cubic meter;  



 
(7)  repealed 8/20/2016; and 



 
(8)  for ammonia:  2.1 milligrams per cubic meter, averaged over any consecutive 



eight hours not to be exceeded more than once each year.  (Eff. 1/18/97, Register 141; am 
6/21/98, Register 146; am 10/1/2004, Register 171; am 4/1/2010, Register 193; am 9/17/2011, 
Register 199; am 1/4/2013, Register 205; am 4/17/2015, Register 214; am 3/2/2016, Register 
217; am 8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  
  



 
18 AAC 50.015.  Air quality designations, classifications, and control regions.  (a)  



To identify an area by its air quality, all geographic areas in the state are designated by the 
federal administrator as "attainment," "nonattainment," or "unclassifiable."  An area is designated 
"attainment" for a particular air pollutant if its air quality meets the ambient air quality standard 
for that air pollutant.  If air quality does not meet the ambient standard for a particular air 
pollutant, that area is designated "nonattainment" for that air pollutant.  If there is insufficient 
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information to classify an area as attainment or nonattainment for a particular air pollutant, the 
area is designated "unclassifiable" for that air pollutant. 
 



(b)  The following areas have been designated by the federal administrator as "nonattain-
ment" for the specified air pollutants: 
 



(1)  for carbon monoxide 
 



(A)  repealed 2/20/2004 
 
(B)  repealed 6/24/2004 
 



(2)  repealed 4/17/2015. 
 
(3)  for PM-2.5: Fairbanks and North Pole urban area. 



 
(c)  To establish standards for the prevention of significant deterioration of air quality, 



geographic areas in the state are 
 



(1)  divided into four "air quality control regions" as follows: 
 



(A)  Cook Inlet Intrastate Air Quality Control Region; 
 



(B)  Northern Alaska Intrastate Air Quality Control Region; 
 



(C)  South Central Alaska Intrastate Air Quality Control Region; and 
 



(D)  Southeast Alaska Intrastate Air Quality Control Region; and 
 



(2)  classified as shown in Table 1 in this subsection for each air pollutant for 
which the area is designated "unclassifiable" or "attainment." 
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 Table 1.  Air Quality Classifications 
 
 Classification  Geographic Area 
 
Class I areas Denali National Park including the Denali 



Wilderness but excluding the Denali 
National Preserve 



Bering Sea National Wildlife Refuge desig-
nated as a National Wilderness Area 



Simeonof National Wildlife Refuge 
designated as a National Wilderness Area 



Tuxedni National Wildlife Refuge desig-
nated as a National Wilderness Area 



 
Class II areas All other geographic areas in Alaska not 



classified as Class I or Class III 
 
Class III areas No areas in Alaska 



 
(d)  The following areas are subject to maintenance plan requirements for carbon 



monoxide, as required under 42 U.S.C. 7505a, and as adopted by reference in 18 AAC 50.030 as 
part of the state air quality control plan: 



 
(1)  the Municipality of Anchorage; 
 
(2)  Fairbanks and North Pole urban area.   
 



(e)  The following areas are subject to maintenance plan requirements for PM-10, as 
required under 42 U.S.C. 7505a, and as adopted by reference in 18 AAC 50.030 as part of the 
state air quality control plan:  



 
(1)  Eagle River area of Anchorage; 
 
(2)  Mendenhall Valley area of Juneau.  (Eff. 1/18/97, Register 141; am 



2/20/2004, Register 169; am 6/24/2004, Register 170; am 10/10/2004, Register 171; am 
12/9/2010, Register 196; am 10/6/2013, Register 208; am 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.010  AS 46.14.030 
 



Editor's note:  The nonattainment area and maintenance boundaries, the air quality 
control region boundaries, and the Class I area boundaries are depicted on maps in the state air 
quality control plan adopted by reference in 18 AAC 50.030.  Air quality control region and 
nonattainment area boundaries are described in 40 C.F.R. 81, as revised as of July 1, 2003. 
 



 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



7 



 
 



As of Register 154, July 2000, the regulations attorney made a technical revision under 
AS 44.62.125(b)(6) in Table 1 at 18 AAC 50.015(c)(2). 
 
 18 AAC 50.020.  Baseline dates and maximum allowable increases.  (a)  In an area 
designated nonattainment in 18 AAC 50.015(b), the provisions of this section do not apply to the 
nonattainment air pollutant.  However, this section does apply to all other air pollutants listed in 
Table 2 in this subsection 



Table 2   
Baseline Areas and Dates. 



 



 
Baseline Area 



 
 Air Pollutant  Minor Source Baseline Date 



 
Cook Inlet Intrastate Air 
 Quality Control Region 



 
Nitrogen dioxide February 8, 1988 
 
Sulfur dioxide October 12, 1979 



PM-10 March 20, 1982 



PM-2.5 September 14, 2012 
 
Northern Alaska Intrastate 
Air Quality Control  
Region 



 
Nitrogen dioxide February 8, 1988 
 
Sulfur dioxide June 1, 1979 
 
PM-10 November 13, 1978 



PM-2.5 November 2, 2012 
 
South Central Alaska 
Intrastate Air Quality 
Control Region 



 
Nitrogen dioxide February 8, 1988 
 
Sulfur dioxide October 26, 1979 
 
PM-10 October 26, 1979 



 PM-2.5 October 15, 2015 



 
Southeast Alaska Intra-
state Air Quality Control 
Region 



 
Nitrogen dioxide February 8, 1988 
 
Sulfur dioxide November 10, 1986 
 
PM-10 To be established under 40 C.F.R. 



52.21(b)(14)(ii), adopted by reference in  
18 AAC 50.040(h) 



 PM-2.5 To be established under 40 C.F.R. 
52.21(b)(14)(ii), adopted by reference in  
18 AAC 50.040(h) 
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(b)  To establish standards for the prevention of significant deterioration of air quality, 



 
(1)  minor source baseline dates for determining the ambient concentration of 



certain air pollutants are established for each baseline area listed in Table 2 in (a) of this section; 
 



(2)  in areas designated as Class I, II, or III, increases in air pollutant 
concentration over the baseline concentration shall be limited to the concentrations in Table 3 in 
this subsection; 



(3)  for any period other than an annual period, the applicable maximum 
allowable increase may be exceeded during one such period per year at any one location;  



 
(4)  the baseline concentrations and maximum allowable increases shall be 



measured or predicted by a method described in 18 AAC 50.215; and 
 
(5)  a concentration may not exceed the ambient air quality standard described in   



18 AAC 50.010 for that pollutant. 
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 Table 3.  Maximum Allowable Increases 
 
Classification of area 
in 18 AAC 50.015(c) 



Table 1 
 



Air Pollutant 



Maximum allowable 
increase (micrograms 



per cubic meter) 



 
CLASS I 



 
PM-10: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  



 
 .................. 4 
 .................. 8 



 
Sulfur dioxide: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  
3-hour maximum ......................................  



 
 .................. 2 
 .................. 5 
 ................. 25 



 
Nitrogen dioxide: 
Annual arithmetic mean ............................  



 
 ................ 2.5 



 PM-2.5: 
Annual arithmetic mean………………… 
24-hour maximum……………………… 



 
…………..1 
…………..2 



 
CLASS II 



PM-10: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  



 
 ................. 17 
 ................. 30 



Sulfur dioxide: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  
3-hour maximum ......................................  



 
 ................. 20 
 ................. 91 
 ................ 512 



Nitrogen dioxide: 
Annual arithmetic mean ............................  



 
 ................. 25 



 PM-2.5: 
Annual arithmetic mean………………… 
24-hour maximum……………………… 



 
…………..4 
…………..9 



 
CLASS III 



PM-10: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  



 
 ................. 34 
 ................. 60 



 
Sulfur dioxide: 
Annual arithmetic mean ............................  
24-hour maximum ....................................  
3-hour maximum ......................................  



 
 ................. 40 
 ................ 182 
 ................ 700 



 
Nitrogen dioxide: 
Annual arithmetic mean ............................  



 
 ................. 50 



 PM-2.5: 
Annual arithmetic mean………………… 
24-hour maximum……………………… 



 
…………..8 
………….18 
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(c)  Repealed 10/1/2004. 
 
(d)  Repealed 10/1/2004. 



 
(e)  For purposes of this section, the baseline concentrations within a baseline area are 



determined according to the provisions in 40 C.F.R. 52.21(b)(13), adopted by reference in         
18 AAC 50.040(h). 
 



(f)  In this section, “commence” has the meaning given in 40 C.F.R. 52.21(b), adopted by 
reference in 18 AAC 50.040.   



 
(g)  For purposes of this section, the baseline area is every part of an air quality control 



region described in 18 AAC 50.015 that is designated as attainment or unclassifiable, and in 
which the major source or major modification establishing the minor source baseline date would 
construct or would have an air quality impact for the pollutant for which the baseline date is 
established, as follows:  



 
 (1)  equal to or greater than one microgram per cubic meter on an annual average 



basis for sulfur dioxide, nitrogen dioxide, or PM-10;  
 
 (2)  equal to or greater than 0.3 micrograms per cubic meter on an annual average 



basis for PM-2.5.  (Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 10/1/2004, Register 
171; am 7/25/2008, Register 187; am 1/4/2013, Register 205; am 4/17/2015, Register 214; am 
8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.010  AS 46.14.030 
 



18 AAC 50.025.  Visibility and other special protection areas.  (a)  Visibility special 
protection areas are established to prevent impairment of visibility.   The following areas are 
designated visibility special protection areas: 
 



(1)  Mt. Deborah and the Alaska Range East, as viewed from approximately the 
Savage River Campground area; 
 



(2)  Mt. McKinley, Alaska Range, and the Interior Lowlands, as viewed from the 
vicinity of Wonder Lake; and 
 



(3)  geographic areas classified as Class I areas under 18 AAC 50.015(c). 
 
(b)  A wood smoke control area is a geographic location where a wood-burning activity 



has resulted in two or more discontinuous 24-hour periods when the ambient exposures of  
PM-10 solely from this activity have reached or exceeded 150 micrograms per cubic meter of air.  
The Mendenhall Valley area of Juneau is designated a wood smoke control area.  
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(c)  Special protection areas for sulfur dioxide are established to prevent the violation of 
the ambient air quality standard and maximum allowable ambient concentration for sulfur 
dioxide.  The following areas are designated as special protection areas for sulfur dioxide: 



 
(1)  in the Unalaska area, the land and water areas within a 3.4-mile radius of the 



intersection of 53 53' 4" N latitude and 166 32’ 11" W longitude; and 
 



(2)  in the St. Paul Island area, the land and water areas south of UTM Northing 
6333.00 kilometers (57 8' 29" N latitude) and within 0.6 kilometers of St. Paul Island.  



 
(d)  Three air quality zones are established within the Fairbanks and North Pole urban 



nonattainment area to establish control measures for the reduction of PM-2.5. The three air 
quality control zones are described in the local air quality plan incorporated in the State Air 
Quality Control Plan, adopted by reference in 18 AAC 50.030, as the 



 
 (1)  North Pole Control Zone; 
 
 (2)  Fairbanks Control Zone; and 
 
 (3)  Goldstream Control Zone.  (Eff. 1/18/97, Register 141; am 6/21/98, Register 



146; am 11/26/2016, Register 220) 
 
Authority: AS 46.03.020  AS 46.14.010  AS 46.14.030 
 



Editor's note:  Complete descriptions of the special protection areas designated in this 
section, including maps, are provided in the state air quality control plan adopted by reference in  
18 AAC 50.030.   
 



18 AAC 50.030.  State air quality control plan.  Volumes II and III of the State Air 
Quality Control Plan for implementing and enforcing the provisions of AS 46.14 and this 
chapter, as amended through November 26, 2016, are adopted by reference.  The plan includes 
the following documents which are also adopted by reference: 
 



(1)  the department's Alaska Air Quality Small Business Assistance Program, 
April 1994; 
 



(2)  the Code of the City and Borough of Juneau, Alaska, Chapter 36.40, amended 
by the provisions of Ordinance of the City and Borough of Juneau, Alaska, Serial No. 2008-
28,sec. 2; 
 



(3)  except as provided in 18 AAC 50.090(b), the department's Air Quality 
Compliance Certification Procedures for Volatile Liquid Storage Tanks, Delivery Tanks, and 
Loading Racks, as amended through December 10, 1992; 
 



(4)  the department's Quality Assurance Project Plan for the State of Alaska Air 
Monitoring & Quality Assurance Program, as amended through February 23, 2010; 
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(5)  Repealed 6/21/98. 
 



(6)  Protocol for Determining the Best Performing Model, EPA-454/R-92-025, 
December 1992; 
 



(7)  repealed 9/17/2011;  
 



(8)  Source Test Report Outline, as amended through November 1984; 
 
(9)  the department’s Performance Audits for COMS, revised as of August 20, 



2008; 
(10)  the department’s Minor Permit Application Forms, dated August 30, 2004.   
 



(Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 9/4/98, Register 147; am 1/1/2000, 
Register 152; am 12/30/2000; Register 156; am 9/21/2001, Register 159; am 1/27/2002, Register 
161; am 3/27/2002, Register 161; am 5/3/2002, Register 162; am 2/20/2004, Register 169; am 
6/24/2004, Register 170; am 10/1/2004, Register 171; am 12/14/2006, Register 180; am 
12/30/2007, Register 184; am 5/17/2008, Register 186; am 7/25/2008, Register 187; am 
11/9/2008, Register 188; am 5/6/2009, Register 190; am 11/4/2009, Register 192; am 4/1/2010, 
Register 193; am 10/29/2010, Register 196; am 4/13/2011, Register 198; am 9/17/2011, Register 
199; am 8/1/2012, Register 203; am 5/8/2013, Register 206; am 2/5/2015, Register 213; am 
4/17/2015, Register 214; am 3/2/2016, Register 217; am 11/26/2016, Register 220; am 
12/29/2016, Register 220) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.020  AS 46.14.140 
 



Editor's note:  The State Air Quality Control Plan and the other documents adopted by 
reference in 18 AAC 50.030 may be reviewed at the department's Anchorage, Fairbanks, or 
Juneau office and are on file with the Office of the Lieutenant Governor. 



 
In Register 220 (January 2017) the Department of Environmental Conservation made two 



updates to the State Air Quality Control Plan, adopted by reference in 18 AAC 50.030: one 
update dated September 7, 2016, that took effect November 26, 2016 and a later update dated 
October 20, 2016, that took effect December 29, 2016. The text of 18 AAC 50.030 gives the 
effective date of the second update, and thus incorporates the effective date of the prior update. 
For each update, a separate effective date appears in the history note for 18 AAC 50.030. 



 
 
 18 AAC 50.035.  Documents, procedures, and methods adopted by reference. (a)  
The following documents are adopted by reference: 
 



(1)  the department's In Situ Burning Guidelines for Alaska, Revision 1, revised 
August 2008; 
 



(2)  Workbook for Plume Visual Impact Screening and Analysis (revised),  
EPA 454/R-92-023, October 1992;  
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(3)  the United States Environmental Protection Agency's (EPA) publication AP-
42, Compilation of Air Pollutant Emission Factors, Volume I: Stationary Point and Area 
Sources, Fifth Edition with Supplements A – F and annual updates, as updated through April 
2015; 
 



(4)  Meteorological Monitoring Guidance for Regulatory Modeling Applications, 
EPA - 454/R-99-005, February 2000; 



(5)  Ambient Monitoring Guidelines for Prevention of Significant Deterioration 
(PSD), EPA-450/4-87-007, May 1987;  



 
(6)  the department’s Title V Standard Applications and Forms, revised as of 



March 2012;  
 
(7)  AERSCREEN User’s Guide, EPA-454/B-15-005, dated July 2015; 
 
(8)  Quality Assurance Handbook for Air Pollutant Measurement Systems; 



Volume IV; Meteorological Measurements Version 2.0 (EPA-454/B-08-002). 
(b)  The following procedures and methods set out in 40 C.F.R., revised as of February 



27, 2014, are adopted by reference: 
 



(1)  40 C.F.R. Part 50, Appendices A, C, D, F, G, J, K, L, N, P, Q, R, S, and T; 
 



(2)  40 C.F.R. Part 51, Appendix M; 
 
(3)  repealed 4/17/2015; 
 
(4)  the following test methods as they apply to 40 C.F.R. 63.11(b)(6):  
 



(A)  ASTM D1946-90(1994)e1, Standard Practice for Analysis of 
Reformed Gas by Gas Chromatography; and 



 
(B)  ASTM D 240-92(1997)e2, Standard Test Method for Heat of 



Combustion of Liquid Hydrocarbon Fuels by Bomb Calorimeter.  
 
  (5)  40 C.F.R.  Part 60, Appendices A-F; 
 
  (6)  40 C.F.R. Part 63, Appendix A. 
 



(c)  This subsection adopts the methods and procedures listed in this subsection for use 
by the department in permits for compliance monitoring.  Nothing in this subsection is intended 
to limit the department’s discretion to require in a permit issued under this chapter compliance 
with the requirements of other methods or procedures on a case by case basis.  The following 
methods and procedures are adopted by reference: 



 
(1)  ASTM D 129-00, Standard Test Method for Sulfur in Petroleum Products 



(General Bomb Method), approved January 10, 2000; 
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(2)  ASTM D 1266-98, Standard Test Method for Sulfur in Petroleum Products 
(Lamp Method), approved February 10, 1998; 



 
(3)  ASTM D 1552-95, Standard Test Method for Sulfur in Petroleum Products 



(High Temperature Method), approved August 15, 1995; 
 
 
(4)  ASTM D 2622-98, Standard Test Method for Sulfur in Petroleum Products by 



Wavelength Dispersive X-Ray Fluorescence Spectrometry, approved April 10, 1998; 
 
(5)  ASTM D 4294-98, Standard Test Method for Sulfur in Petroleum and 



Petroleum Products by Energy Dispersive X-Ray Fluorescence Spectroscopy, approved April 10, 
1998; 



(6)  ASTM D 4045-99, Standard Test Method for Sulfur in Petroleum and 
Petroleum Products by Hydrogenolysis and Rateometric Colorimetry, approved January 10, 
1999; 



(7)  ASTM D 2492-90 (Reapproved 1998), Standard Test Method for Forms of 
Sulfur in Coal, approved March 30, 1990; 



 
(8)  ASTM D 3176-89 (Reapproved 1997), Standard Practice for Ultimate 



Analysis of Coal and Coke, approved September 29, 1989; 
 
(9)  ASTM D 4749-87 (Reapproved 1994), Standard Test Method for Performing 



the Sieve Analysis of Coal and Designating Coal Size, approved November 27, 1987; 
 
(10)  ASTM D 1140-97, Standard Test Method for Amount of Material in Soils 



Finer Than the No. 200 Sieve, approved May 10, 1997; 
 



(11)  ASTM D 422-63 (Reapproved 1998), Standard Test Method for Particle-
Size Analysis of Soils, approved November 21, 1963; 



 
(12)  ASTM D 4629-96, Standard Test Method for Trace Nitrogen in Liquid 



Petroleum Hydrocarbons by Syringe/Inlet Oxidative Combustion and Chemiluminescence 
Detection, approved April 10, 1996; 



 
(13)  ASTM D 5762-98, Standard Test Method for Nitrogen in Petroleum and 



Petroleum Products by Boat-Inlet Chemiluminescence, approved December 10, 1998; 
 
(14)  ASTM D 4913-89( Reapproved 1995), Standard Practice for Determining 



Concentration of Hydrogen Sulfide by Direct Reading, Length of Stain, Visual Chemical 
Detectors, approved February 24, 1989; 



 
(15)  ASTM D 4810-88 (Reapproved 1999), Standard Test Method for Hydrogen 



Sulfide in Natural Gas Using Length-of-Stain Detector Tubes, approved April 29, 1988;  
 
(16)  ASTM D 6216-98 Standard Practice for Opacity Monitor Manufacturers to 



Certify Conformance with Design and Performance Specifications, approved February 10, 1998;  
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(17)  ASTM D 4239-00 Standard Test Methods for Sulfur in the Analysis Sample 
of Coal and Coke Using High-Temperature Tube Furnace Combustion Methods, approved April 
10, 2000.  (Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 7/2/2000, Register 154; am 
2/2/2002, Register 161; am 5/3/2002, Register 162; am 10/1/2004, Register 171; am 12/3/2005, 
Register 176; am 7/25/2008, Register 187; am 11/9/2008, Register 188; am 4/1/2010, Register 
193; am 9/17/2011, Register 199; am 4/8/2012, Register 202; am 9/14/2012, Register 203;  am 
1/4/2013, Register 205; am 4/17/2015, Register 214; am 8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.140 



AS 46.14.010  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 
 



Editor's note:  The documents, procedures, and methods adopted by reference in 
18 AAC 50.035 may be reviewed at the department's Anchorage, Fairbanks, or Juneau office.   
For information on how to obtain a copy of the EPA publication AP-42 referred to in this 
section, contact EPA's InfoCHIEF information line at (919) 541-5285. 
 



For information on how to obtain a copy of the ASTM documents referred to in  
18 AAC 50.035, contact the American Society for Testing and Materials (ASTM), Publications 
Department, 100 Barr Harbor Drive, West Conshohocken, Pennsylvania, 19428-2959, phone 
(610) 832-9585; fax (610) 832-9555. 
 
 18 AAC 50.040.  Federal standards adopted by reference.  (a)  The following 
provisions of 40 C.F.R. Part 60 (Standards of Performance for New Stationary Sources), revised 
as of February 1, 2016, are adopted by reference as they apply to a Title V source: 
 



(1)   Subpart A (General Provisions), except 40 C.F.R. 60.9 (Availability of 
Information); 



 
(2)   the following subparts: 



 
(A)  Subpart D (Standards of Performance for Fossil-Fuel-Fired Steam 



Generators); 
 
(B)  Subpart Da (Standards of Performance for Electric Utility Steam 



Generating Units); 
 
(C)  Subpart Db (Standards of Performance for Industrial – Commercial - 



Institutional Steam Generating Units); 
 



(D)  Subpart Dc (Standards of Performance for Small Industrial – 
Commercial - Institutional Steam Generating Units); 



 
(E)  Subpart E (Standards of Performance for Incinerators); 



 
(F)  Subparts Ea (Standards of Performance for Municipal Waste 



Combustors for Which Construction is Commenced After December 20, 1989 and on or 
Before September 20, 1994) and Subpart Eb (Standards of Performance for Large 
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Municipal Waste Combustors for Which Construction is Commenced After September 
20, 1994 or for Which Modification or Reconstruction is Commenced After June 19, 
1996); 



(G)  Subpart Ec (Standards of Performance for 
Hospital/Medical/Infectious Waste Incinerators for Which Construction is Commenced 
After June 20, 1996); 



 
(H)  Subpart F (Standards of Performance for Portland Cement Plants); 



 
(I)  Subpart I (Standards of Performance for Hot Mix Asphalt Facilities); 



 
(J)  Subpart J (Standards of Performance for Petroleum Refineries); 



 
(K)  Subpart K (Standards of Performance for Storage Vessels for 



Petroleum Liquids for Which Construction, Reconstruction, or Modification Commenced 
After June 11, 1973, and Prior to May 19, 1978); 



 
(L)  Subpart Ka (Standards of Performance for Storage Vessels for 



Petroleum Liquids for Which Construction, Reconstruction, or Modification Commenced 
After May 18, 1978, and Prior to July 23, 1984); 



 
(M)  Subpart Kb (Standards of Performance for Volatile Organic Liquid 



Storage Vessels (Including Petroleum Liquid Storage Vessels) for Which Construction, 
Reconstruction, or Modification Commenced After July 23, 1984); 



 
(N)  Subpart L (Standards of Performance for Secondary Lead Smelters); 



 
(O)  Subpart N (Standards of Performance for Primary Emissions from 



Basic Oxygen Process Furnaces for Which Construction is Commenced After June 11, 
1973); 



(P)  Subpart Na (Standards of Performance for Secondary Emissions from 
Basic Oxygen Process Steelmaking Facilities for Which Construction is Commenced 
After January 20, 1983); 



 
(Q)  Subpart O (Standards of Performance for Sewage Treatment Plants); 



 
(R)  Subpart Q (Standards of Performance for Primary Zinc Smelters); 
 
(S)  Subpart R (Standards of Performance for Primary Lead Smelters); 
 
(T)  Subpart Y (Standards of Performance for Coal Preparation and 



Processing Plants); 
 



(U)  Subpart DD (Standards of Performance for Grain Elevators); 
 



(V)  Subpart GG (Standards of Performance for Stationary Gas Turbines); 
 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



17 



 
 



(W)  Subpart HH (Standards of Performance for Lime Manufacturing 
Plants); 



 
(X)  Subpart LL (Standards of Performance for Metallic Mineral Process-



ing Plants); 
 
(Y)  Subpart UU (Standards of Performance for Asphalt Processing and 



Asphalt Roofing Manufacture); 
 



(Z)  Subpart VV (Standards of Performance for Equipment Leaks of VOC 
in the Synthetic Organic Chemicals Manufacturing Industry for Which Construction 
Reconstruction, or Modification Commences After January 5, 1981, and on or Before 
November 7, 2006); 



 
(AA)  Subpart XX (Standards of Performance for Bulk Gasoline Termi-



nals); 
 
(BB)  Subpart GGG (Standards of Performance for Equipment Leaks of 



VOC in Petroleum Refineries for Which Construction, Reconstruction, or Modification 
Commenced After January 4, 1983 and on or Before November 7, 2006); 



 
(CC)  Subpart JJJ (Standards of Performance for Petroleum Dry Cleaners); 



 
(DD)  Subpart  KKK (Standards of Performance for Equipment Leaks of 



VOC from Onshore Natural Gas Processing Plants); 
 
(EE)  Subpart LLL (Standards of Performance for Onshore Natural Gas 



Processing:  SO2 Emissions); 
 
(FF)  Subpart OOO (Standards of Performance for Nonmetallic Mineral 



Processing Plants); 
 



(GG)  Subpart QQQ (Standards of Performance for VOC Emissions From 
Petroleum Refinery Wastewater Systems);  



 
(HH)  Subpart UUU (Standards of Performance for Calciners and Dryers 



in Mineral Industries);  
 
(II)  Subpart WWW (Standards of Performance for Municipal Solid Waste 



Landfills);  
 



(JJ)  Subpart CCCC (Standards of Performance for Commercial and 
Industrial Solid Waste Incineration Units for Which Construction Is Commenced After 
November 30, 1999 or for Which Modification or Reconstruction Is Commenced on or 
After June 1, 2001); 
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(KK)  the provisions of Subpart AAA (Standards of Performance for New 
Residential Wood Heaters), except that the operator of a wood stove may demonstrate 
compliance with 40 C.F.R. 60.532 by operating the wood stove in accordance with the 
permanent label required by 40 C.F.R. 60.536; 



 
(LL)  Subpart DDDD (Emissions Guidelines and Compliance Times for 



Commercial and Industrial Solid Waste Incineration Units that Commenced Construction 
on or before November 30, 1999); 



 
(MM)  Subpart EEEE (Standards of Performance for Other Solid Waste 



Incineration Units for Which Construction is Commenced After December 9, 2004, or for 
Which Modification or Reconstruction is Commenced on or After June 16, 2006); 



 
(NN)  Subpart FFFF (Emission Guidelines and Compliance Times for 



Other Solid Waste Incineration Units That Commenced Construction on or Before 
December 9, 2004); 



 
(OO)  Subpart IIII (Standards of Performance for Stationary Compression 



Ignition Internal Combustion Engines); 
 
(PP)  Subpart JJJJ (Standards of Performance for Stationary Spark Ignition 



Internal Combustion Engines); 
 
(QQ)  Subpart KKKK (Standards of Performance for Stationary 



Combustion Turbines); 
 



(RR)  Subpart LLLL (Standards of Performance for New Sewage Sludge 
Incineration Units); 



 
(SS)  Subpart MMMM (Emissions Guidelines and Compliance Times for 



Existing Sewage Sludge Incineration Units); 
 
(TT)  Subpart Ja (Standards of Performance for Petroleum Refineries for 



Which Construction, Reconstruction, or Modification Commenced After May 14, 2007); 
 
(UU)  Subpart VVa (Standards of Performance for Equipment Leaks of 



VOC in the Synthetic Organic Chemicals Manufacturing Industry for Which 
Construction, Reconstruction, or Modification Commenced After November 7, 2006); 



 
(VV)  Subpart GGGa (Standards of Performance for Equipment Leaks of 



VOC in Petroleum Refineries for Which Construction, Reconstruction, or Modification 
Commenced After November 7, 2006); 



 
(WW)  Subpart OOOO (Standards of Performance for Crude Oil and 



Natural Gas Production, Transmission and Distribution); 
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(XX)  Subpart TTTT (Standards of Performance for Greenhouse Gas 
Emissions for Electric Generating Units); 



 
(YY)  Subpart UUUU (Emission Guidelines for Greenhouse Gas 



Emissions and Compliance Times for Electric Utility Generating Units); 
 



(3)  the provisions of Appendices A - I. 
 



(b)  The following provisions of 40 C.F.R. Part 61 (National Emission Standards for 
Hazardous Air Pollutants), revised as of July 1, 2015, are adopted by reference as they apply to a 
Title V source: 



 
(1)  Subpart A (General Provisions), except 40 C.F.R. 61.16 (Availability of 



Information); 
 



 (2)  the following subparts: 
 



(A)  Subpart E (National Emission Standard for Mercury); 
 
(B)  Subpart J (National Emission Standard for Equipment Leaks (Fugitive 



Emission Sources) of Benzene); 
 



(C)  Subpart V (National Emission Standard for Equipment Leaks 
(Fugitive Emission Sources)); 



 
(D)  Subpart Y (National Emission Standard for Benzene Emissions from 



Benzene Storage Vessels); and 
 
(E)  Subpart FF (National Emission Standard for Benzene Waste Opera-



tions);  
(F)  the Standard for Demolition and Renovation under 40 C.F.R. 61.145 



and, as they apply to activities subject to 40 C.F.R. 61.145, 40 C.F.R. 61.141, 40 C.F.R. 
61.149(d)(1), 40 C.F.R. 61.150, 40 C.F.R. 61.152, and Appendix A to Subpart M 
(Interpretive Rule Governing Roof Removal Operations); 



 
(3)  40 C.F.R. 61.154;  



 
(4)  Appendices A, B, and C. 



 
(c)  The following provisions of 40 C.F.R. Part 63 (National Emission Standards for 



Hazardous Air Pollutants), revised as of February 1, 2016, are adopted by reference as they apply 
to a Title V source: 
 



(1)  Subpart A (General Provisions), except 40 C.F.R. 63.5(e)(2) – (f) 
 



(2)  Subpart B (Requirements for Control Technology Determinations for Major 
Sources in Accordance with Clean Air Act Sections, Sections 112(g) and 112(j)), except that  
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(A) 40 C.F.R. 63.50 and 40 C.F.R. 63.54 are not adopted; and 
 
(B)  the requirements of 40 C.F.R. 63.51 - 40 C.F.R. 63.53, 40 C.F.R. 



63.55, and 40 C.F.R. 63.56 apply to the owner or operator of a hazardous air pollutant 
major source that includes one or more sources from a category or subcategory estab-
lished under 42 U.S.C. 7412(c)(1) (Clean Air Act, sec. 112(c)(1)) for which the EPA 
administrator has failed to promulgate an emission standard within 18 months after the 
deadline established for doing so in 42 U.S.C. 7412(e) (Clean Air Act, sec. 112(e)); 



 
(3)  Subpart D (Regulations Governing Compliance Extensions for Early 



Reductions of Hazardous Air Pollutants); 
 
(4)  Subpart M (National Perchloroethlyene Air Emission Standards for Dry 



Cleaning Facilities); 
 



(5)  Subpart N (National Emission Standards for Chromium Emissions From Hard 
and Decorative Chromium Electroplating and Anodizing Tanks); 



 
(6)  Subpart Q (National Emission Standards for Hazardous Air Pollutants for  



Industrial Process Cooling Towers); 
 



(7)  Subpart R (National Emission Standards for Gasoline Distribution Facilities:  
Bulk Gasoline Terminals and Pipeline Breakout Stations); 



 
(8)  Subpart T (National Emission Standards for Halogenated Solvent Cleaning); 



 
(9)  Subpart Y (National Emission Standards for Marine Tank Vessel Loading 



Operations); 
 



(10)  Subpart CC (National Emission Standards for Hazardous Air Pollutants 
from Petroleum Refineries); 



 
(11)  Subpart DD (National Emission Standards for Hazardous Air Pollutants 



from Off-Site Waste and Recovery Operations); 
 
(12)  Subpart GG (National Emission Standards for Aerospace Manufacturing and 



Rework Facilities); 
 



(13)  Subpart HH (National Emission Standards for Hazardous Air Pollutants 
from Oil and Natural Gas Production Facilities); 



 
(14)  Subpart II (National Emission Standards for Shipbuilding and Ship Repair 



(Surface Coatings)); 
 



(15)  Subpart JJ (National Emission Standards for Wood Furniture Manufacturing 
Operations);  
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(16)  Subpart KK (National Emission Standards for the Printing and Publishing 
Industry); 
 



(17)  Subpart HHH (National Emission Standards for Hazardous Air Pollutants 
from Natural Gas Transmission and Storage Facilities); 



 
(18)  Subpart LLL (National Emission Standards for Hazardous Air Pollutants 



From the Portland Cement Manufacturing Industry);  
 



(19)  Subpart UUU (National Emission Standards for Hazardous Air Pollutants 
for Petroleum Refineries:  Catalytic Cracking Units, Catalytic Reforming Units, and Sulfur 
Recovery Units); 



 
(20)  Subpart AAAA (National Emission Standards for Hazardous Air Pollutants: 



Municipal Solid Waste Landfills); 
 
(21)  Subpart EEEE (National Emission Standards for Hazardous Air Pollutants: 



Organic Liquids Distribution (Non-Gasoline)); 
 
(22)  Subpart YYYY (National Emission Standards for Hazardous Air Pollutants 



for Stationary Combustion Turbines); 
 
(23)  Subpart ZZZZ (National Emission Standards for Hazardous Air Pollutants 



for Stationary Reciprocating Internal Combustion Engines); 
 
(24)  Subpart GGGGG (National Emission Standards for Hazardous Air 



Pollutants: Site Remediation); 
 



(25)  Subpart PPPPP (National Emission Standards for Hazardous Air Pollutants 
for Engine Test Cells/ Stands); 
 



(26)  Subpart LLLLLL (National Emission Standards for Hazardous Air 
Pollutants for Acrylic and Modacrylic Fibers Production Area Sources); 
 



(27)  Subpart MMMMMM (National Emission Standards for Hazardous Air 
Pollutants for Carbon Black Production Area Sources); 



 
(28)  Subpart NNNNNN (National Emission Standards for Hazardous Air 



Pollutants for Chemical Manufacturing Area Sources: Chromium Compounds); 
 
(29)  Subpart OOOOOO (National Emission Standards for Hazardous Air 



Pollutants for Flexible Polyeurathane Foam Production and Fabrication Area Sources); 
 
(30)  Subpart PPPPPP (National Emission Standards for Hazardous Air Pollutants 



for Lead Acid Battery Manufacturing Area Sources); 
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(31)  Subpart QQQQQQ (National Emission Standards for Hazardous Air 
Pollutants for Wood Preserving Area Sources); 



 
(32)  Appendix A (Test Methods Pollutant Measurement Methods from Various 



Waste Media); 
 
(33)  Appendix B (Sources Defined for Early Reduction Provisions); 
 
(34)  Subpart BBBBBB (National Emission Standards for Hazardous Air 



Pollutants for Source Category:  Gasoline Distribution Bulk Terminals, Bulk Plants, and Pipeline 
Facilities); 



 
(35)  Subpart CCCCCC (National Emission Standards for Hazardous Air 



Pollutants for Source Category:  Gasoline Dispensing Facilities); 
 
(36)  Subpart EEEEEEE (National Emission Standards for Hazardous Air 



Pollutants: Gold Mine Ore Processing and Production Area Source Category); 
 



(37)  Subpart DDDDD (National Emission Standards for Hazardous Air 
Pollutants for Major Sources: Industrial, Commercial, and Institutional Boilers and Process 
Heaters). 



 
(38)  Subpart UUUUU (National Emission Standards for Hazardous Air 



Pollutants: Coal- and Oil-Fired Electrical Utility Steam Generating Units); 
 
(39)  Subpart JJJJJJ (National Emission Standards for Hazardous Air Pollutants 



for Area Sources: Industrial, Commercial, and Institutional Boilers). 
 



(d)  The provisions of 40 C.F.R. Part 82, revised as of January 1, 2016, are adopted by 
reference to the extent that they apply to a Title V source.   
 



(e)  The requirements of 40 C.F.R. 52.70 - 40 C.F.R. 52.98, revised as of July 1, 2015, as 
they apply to a Title V source and for purposes of a Title V permit, are adopted by reference.   
 



(f)  The provisions of 40 C.F.R. Part 51, Appendix W (Guideline on Air Quality Models), 
revised as of July 1, 2015, are adopted by reference. 
 



(g)  The following provisions of 40 C.F.R. Part 62 (Approval and Promulgation of State 
Plans for Designated Facilities and Pollutants), revised as of July 1, 2015, are adopted by 
reference as they apply to a Title V source: 



 
(1)  Subpart FFF (Federal Plan Requirements for Large Municipal Waste 



Combustors Constructed on or Before September 20, 1994); 
 
(2)  Subpart GGG (Federal Plan Requirements for Municipal Solid Waste 



Landfills That Commenced Construction Prior to May 30, 1991, and Have Not Been Modified or 
Reconstructed Since May 30, 1991); 
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(3)  Subpart HHH (Federal Plan Requirements for Hospital/Medical/Infectious 
Waste Incinerators Constructed on or Before December 1, 2008); 
 



(4)  Subpart III (Federal Plan Requirements for Commercial and Industrial Solid 
Waste Incineration Units that Commenced Construction on or Before November 30, 1999); 



 
(5)  Subpart JJJ (Federal Plan Requirements for Small Municipal Waste 



Combustion Units Constructed on or Before August 30, 1999). 
 



(h)  The following provisions of 40 C.F.R. 51.166 (Prevention of Significant 
Deterioration of Air Quality) and 40 C.F.R. Part 52 (Approval and Promulgation of 
Implementation Plans), revised as of December 28, 2015, are adopted by reference: 



 
(1)  40 C.F.R. 51.166(f) (Exclusions from Increment Consumption); 
 
(2)  40 C.F.R. 51.166(q)(2) (Public Participation); 
 
(3)  40 C.F.R. 52.21(a)(2) (Applicability Procedures); 
 
(4)  40 C.F.R. 52.21(b) (Definitions), except as follows: 
 



(A)  the following provisions are not adopted, and the terms defined in 
those provisions have the meanings given in AS 46.14.990 and 18 AAC 50.990: 



 
(i)  40 C.F.R. 52.21(b)(1) (“major stationary source”); 
 
(ii)  40 C.F.R. 52.21(b)(2) (“major modification”); 
 



(B)  the following provisions are not adopted, and the terms defined in 
those provisions have the meanings give in AS 46.14.990: 



 
(i)  40 C.F.R. 52.21(b)(4) (“potential to emit”); 
 
(ii)  40 C.F.R. 52.21(b)(5) (“stationary source”); 



 
(iii)  40 C.F.R. 52.21(b)(6)  (“building, structure, facility, or 



installation”); 
 
(iv)  40 C.F.R. 52.21(b)(7) (“emissions unit”); 
 
(v)  40 C.F.R. 52.21(b)(8) (“construction”); 
 
(vi)  repealed 1/4/2013; 
 



(C)  the following provisions are not adopted and the terms defined in 
those provisions have the meanings given in 18 AAC 50.990;  
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(i)  40 C.F.R. 52.21(b)(51) (“reviewing authority”); 
 
(ii)  40 C.F.R. 52.21(b)(20) (“fugitive emissions”); 



 
(D)  40 C.F.R. 52.21(b)(15) (“baseline area”) is not adopted, and the term 



defined in that provision has the meaning given in 18 AAC 50.020(g). 
 



(5)  repealed 1/4/2013; 
 
(6)  40 C.F.R. 52.21(h) (Stack Heights); 
 
(7)  40 C.F.R. 52.21(i) (Exemptions); 
 
(8)  40 C.F.R. 52.21(j) (Control Technology Review); 
 
(9)  40 C.F.R. 52.21(k) (Source Impact Analysis); 
 
(10)  40 C.F.R. 52.21(l) (Air Quality Models); 
 
(11)  40 C.F.R. 52.21(m) (Air Quality Analysis); 
 
(12)  40 C.F.R. 52.21(n) (Source Information); 
 
(13)  40 C.F.R. 52.21(o) (Additional Impact Analyses); 
 
(14)  40 C.F.R. 52.21(p) (Sources Impacting Federal Class I Areas); 
 
(15)  40 C.F.R. 52.21(r) (Source Obligation); 
 
(16)  40 C.F.R. 52.21(v) (Innovative Control Technology); 
 
(17)  repealed 7/25/2008; 
 
(18)  repealed 7/25/2008; 
 
(19)  repealed 7/25/2008; 
 
(20)  40 C.F.R. 52.21(aa) (Actuals PALs), except as follows: 



 
(A)  mass balance calculations as authorized under 40 C.F.R. 



52.21(aa)(12)(ii)(a) are also acceptable for activities using coating or solvents or for 
activities emitting sulfur dioxide from the combustion of fuel; 



 
(B)  the requirements of 40 C.F.R. 52.21(aa)(12)(iii) also apply to owners 



or operators using mass balance calculations to monitor PAL pollutant emissions from 
activities using coating or solvents or from activities emitting sulfur dioxide from the 
combustion of fuel. 
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(21)  repealed 4/17/2015. 
 



(i)  From the following provisions of 40 C.F.R. 51.165 (Permit Requirements), revised as 
of July 1, 2015, text setting out provisions that a state implementation plan shall or may contain 
is adopted by reference as follows: 



 
(1)  40 C.F.R. 51.165(a)(1) (Definitions), except as follows: 
 



(A)  the following provisions are not adopted, and the terms defined in 
those provisions have the meanings given in AS 46.14.990: 



 
(i)  40 C.F.R. 51.165(a)(1)(i) (“stationary source”); 
 
(ii)  40 C.F.R. 51.165(a)(1)(ii) (“building, structure, facility, or 



installation”); 
 
(iii)  40 C.F.R. 51.165(a)(1)(iii) (“potential to emit”); 
 
(iv)  40 C.F.R. 51.165(a)(1)(vii) (“emissions unit”); 
 
(v)  40 C.F.R. 51.165(a)(1)(xviii) (“construction”); 
 



(B)  the following provisions are not adopted, and the terms defined in 
those provisions have the meaning given in 18 AAC 50.990: 



 
(i)  40 C.F.R. 51.165(a)(1)(xxxviii) (“reviewing authority”); 
 
(ii)  40 C.F.R. 51.165(a)(1)(ix) (“fugitive emissions”); 



(2)  40 C.F.R. 51.165(a)(2)(ii); 
 
(3)  40 C.F.R. 51.165(a)(3); 
 
(4)  40 C.F.R. 51.165(a)(5); 
 
(5)  40 C.F.R. 51.165(a)(6); 
 
(6)  40 C.F.R. 51.165(f) (Actuals PALs), except as follows: 
 



(A)  mass balance calculations as authorized under 40 C.F.R. 
51.165(f)(12)(ii)(A) are also acceptable for activities using coating or solvents or for 
activities emitting sulfur dioxide from the combustion of fuel; 



 
(B)  the requirements of 40 C.F.R. 51.165(f)(12)(iii) also apply to owners 



or operators using mass balance calculations to monitor PAL pollutant emissions from 
activities using coating or solvents or from activities emitting sulfur dioxide from the 
combustion of fuel. 
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(j)  The following provisions of 40 C.F.R. Part 71 (Operating Permits), revised as of July 
1, 2015, are adopted by reference as they apply to a Title V source, except as provided in          
18 AAC 50.326: 



 
(1)  40 C.F.R. 71.2 (Definitions); 
 
(2)  40 C.F.R. 71.3 (Sources Subject to Permitting Requirements); 
 
(3)  40 C.F.R. 71.5(a) - (c) (Permit Applications); 
 
(4)  40 C.F.R. 71.6(a) - (f) (Permit Content); 
 
(5)  40 C.F.R. 71.7(a) - (e) (Permit Issuance, Renewal, Reopenings, and 



Revisions); 
 
(6)  40 C.F.R. 71.8 (Affected State Review); 
 
(7)  40 C.F.R. 71.10(d) (Delegation); 
 
(8)  40 C.F.R. 71.11(a) - (h) and (j) - (k) (Administrative Record, Public 



Participation, and Administrative Review);   
 
(9)  repealed 4/17/2015. 
 



(k)  The provisions of 40 C.F.R. Part 64, revised as of July 1, 2015, are adopted by 
reference to the extent that they apply to a Title V source.  (Eff. 1/18/97, Register 141; am 
6/14/98, Register 146; am 6/21/98, Register 146; am 7/2/2000, Register 154; am 6/1/2002, 
Register 162; am 8/15/2002, Register 163; am 10/1/2004, Register 171; am 12/3/2005, Register 
176; am 7/25/2008, Register 187; am 12/9/2010, Register 196; am 9/14/2012, Register 203; am 
1/4/2013, Register 205; am 10/6/2013, Register 208; am 11/9/2014, Register 212; am 4/17/2015, 
Register 214; am 8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.030 



AS 46.14.010   
Editor's note:  The federal standards adopted by reference in 18 AAC 50.040 may be 



reviewed at the department's Anchorage, Fairbanks, or Juneau office. 
 



The owner or operator of an affected facility subject to a federal emission standard that is 
not at a stationary source subject to a Title V permit should contact the United States 
Environmental Protection Agency. 



 
As of Register 199 (October 2011), the regulation attorney made a technical revision 



under AS 44.62.125(b)(6), to 18 AAC 50.040(a). 
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The July 1, 2011 publication of 40 C.F.R., Part 60, Subparts LLLL and MMMM contain 
printing errors: Annotations that follow those provisions incorrectly describe the United States 
Environmental Protection Agency as having indefinitely delayed their effective dates. 



 
 
18 AAC 50.045.  Prohibitions.  (a)  A person may not dilute emissions with air to 



comply with this chapter, except that dilution air may be used at a sulfur recovery plant with a 
maximum production rate of 20 long tons per day or less to comply with the 500 ppm sulfur 
dioxide requirement of 18 AAC 50.055(c). 
 



(b)  A person who owns or operates a stationary source that emits an air pollutant subject 
to this chapter shall ensure that the stationary source complies with this chapter and any other 
applicable local, state, or federal law. 
 



(c)  A person may not construct, operate, or modify a stationary source that will result in 
a violation of the applicable emission standards or that will interfere with the attainment or 
maintenance of ambient air quality standards.   



 
(d)  A person who causes or permits bulk materials to be handled, transported, or stored, 



or who engages in an industrial activity or construction project shall take reasonable precautions 
to prevent particulate matter from being emitted into the ambient air.  



 
(e)  Dispersion techniques may not be used to comply with this chapter, except for 



compliance with 18 AAC 50.110. 
 



  (f)  Subject to (g) of this section, as used in this section, "dispersion technique" means a 
technique that attempts to reduce the concentration of an air pollutant in the ambient air by 
 



(1)  using that portion of a stack that exceeds good engineering practice stack 
height; 



(2)  varying the emissions rate of an air pollutant according to atmospheric 
conditions or ambient concentrations of that air pollutant; or 
 



(3)  increasing exhaust gas plume rise by  
 



(A)  manipulating a source process parameter, exhaust gas parameter, or 
stack parameter;  



(B)  combining exhaust gases from several existing stacks into one stack; 
or  



(C)  other selective handling of exhaust gas streams. 
 



(g)  The following are not dispersion techniques for purposes of this section: 
 



(1)  reheating a gas stream to its original discharge temperature after use of an 
emission control system; 



 
 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



28 



 
 



(2)  combining the exhaust gases from several stacks into one stack if the 
stationary source was originally designed and constructed with combined exhaust streams; 
 



 (3)  combining the exhaust gases from several stacks into one stack, if done when 
an emission control system is installed and results in a net reduction in the allowable emissions 
of the controlled air pollutant; or 
 



(4)  any technique that increases the exhaust gas plume rise if the allowable 
emissions of sulfur dioxide from the stationary source are less than 5,000 tons per year.  (Eff. 
1/18/97, Register 141; am 10/1/2004, Register 171) 
 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.030 



AS 46.14.010   
 



 
18 AAC 50.050.  Incinerator emission standards.  (a)  Visibility through the exhaust 



effluent of an incinerator, including an air curtain incinerator, may not be reduced by visible 
emissions, excluding condensed water vapor, by more than 20 percent averaged over any six 
consecutive minutes. 



 
 (b)  Particulate matter emissions from an incinerator may not exceed the particulate 
matter standard listed for that incinerator in Table 4 in this subsection. 
 
 
 Table 4.  Particulate Matter Standards for Incinerators 



 
Incinerator Particulate Matter Standard 



 
Rated capacity less than 1,000 pounds per hour No limit 



 
Rated capacity greater than or equal to 1,000 but 
less than 2,000 pounds per hour 



0.15 grains per cubic foot of exhaust gas 
corrected to 12 percent carbon dioxide 
and standard conditions, averaged over 
three hours 



Rated capacity greater than or equal to 2,000 
pounds per hour 



0.08 grains per cubic foot of exhaust gas 
corrected to 12 percent carbon dioxide 
and standard conditions, averaged over 
three hours 



An incinerator that burns waste containing more 
than 10 percent wastewater treatment plant sludge 
by dry weight from a municipal wastewater treat-
ment plant that serves 10,000 or more persons  



0.65 grams per kilogram of dry sludge 
input 



 (Eff. 1/18/97, Register 141; am 5/3/2002, Register 162; am 7/25/2008, Register 187) 
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030 
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18 AAC 50.052.  Emission standards for certain municipal solid waste landfills.  
Repealed.  (Eff. 6/21/98, Register 146; repealed 10/1/2004, Register 171) 
 



18 AAC 50.055.  Industrial processes and fuel-burning equipment.  (a)  Visible 
emissions, excluding condensed water vapor, from an industrial process or fuel-burning 
equipment may not reduce visibility through the exhaust effluent by 



 
(1)  more than 20 percent averaged over any six consecutive minutes, except as 



provided in (2) - (9) of this subsection; 
 



(2)  repealed 8/20/2016; 
 
(3)  repealed 8/20/2016; 
 
(4)  20 percent or greater averaged over any six consecutive minutes for an 



asphalt plant constructed or modified after June 11, 1973; 
 



(5)  20 percent or greater averaged over any six consecutive minutes for process 
emissions, other than from a pneumatic cleaner, at a coal preparation plant constructed or 
modified after November 1, 1982; 
 



(6)  10 percent or greater averaged over any six consecutive minutes for a 
pneumatic cleaner constructed or modified at a coal preparation plant after November 1, 1982; 
 



(7)  repealed 8/20/2016;  
 



(8)  repealed 8/20/2016; and 
 



(9)  more than 20 percent for more than three minutes in any one hour for a coal 
burning boiler that began operation before August 17, 1971, except for an additional three 
minutes in any one hour if 



 
(A)  the visible emissions are caused by startup, shutdown, soot-blowing, 



grate cleaning, or other routine maintenance activities specified in an operating permit 
issued under this chapter; 



 
(B)  the owner or operator of the boiler monitors visible emissions by 



continuous opacity monitoring instrumentation that 
 



(i)  conforms to Performance Specification 1 in 40 C.F.R. Part 60, 
Appendix B, adopted by reference in 18 AAC 50.040; and 



 
(ii)  completes one cycle of sampling and analyzing for each 



successive 15-second period; 
 



(C)  the owner or operator of the boiler provides the department with a 
demonstration that the particulate matter emissions from the boiler allowed by this 
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opacity limit will not cause or contribute to a violation of the ambient air quality 
standards for PM-10 in 18 AAC 50.010, or to cause the maximum allowable increases for 
PM-10 in 18 AAC 50.020 to be exceeded; and 



 
(D)  the federal administrator approves a stationary source-specific 



revision to the state implementation plan, required under 42 U.S.C. 7410, authorizing the 
application of this opacity limit instead of the opacity limit otherwise applicable under 
this section. 



 
(b)  Particulate matter emitted from an industrial process or fuel-burning equipment may 



not exceed, per cubic foot of exhaust gas corrected to standard conditions and averaged over 
three hours, 
 



(1)  0.05 grains, except as provided in (2) – (5) of this subsection and (d) and (e) 
of this section; 



 
(2)  0.1 grains for a steam generating plant fueled by 
 



(A)  coal, and in operation before July 1, 1972; 
 



(B)  coal, and rated less than 250 million Btu per hour heat input; or 
 
(C)  municipal wastes; 



 
(3)  0.1 grains for an industrial process in operation before July 1, 1972, except as 



provided in (6) of this subsection; 
 



(4)  repealed 8/20/2016;  
 



(5)  0.04 grains for an asphalt plant constructed or modified after June 11, 1973;  
 
(6)  repealed 8/20/2016.   



 
(c)  Sulfur-compound emissions, expressed as sulfur dioxide, from an industrial process 



or from fuel-burning equipment may not exceed 500 ppm averaged over a period of three hours, 
except as provided in (d) and (e) of this section. 
 



(d)  At a petroleum refinery, emissions from the following sources, constructed or 
modified after November 1, 1982, may not exceed the following: 
 



(1)  for a catalytic cracking unit catalyst regenerator 
 



(A)  1.0 kilogram of particulate matter per 1,000 kilograms of coke 
burnoff; 



(B)  43.0 additional grams of particulate matter per million joules supple-
mental heat attributable to fuels burned in a catalyst regenerator waste heat boiler; and 
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(C)  500 ppm carbon monoxide by volume of exhaust gas; 
 



(2)  for a sulfur recovery plant rated at more than 20 long tons per day 
 



(A)  250 ppm sulfur dioxide at zero percent oxygen on a dry basis; or 
 



(B)  10 ppm hydrogen sulfide and a total of 300 ppm reduced sulfur 
compounds, expressed as sulfur dioxide, at zero percent oxygen on a dry basis, if the air 
pollutants are not oxidized before release to the atmosphere; and 



 
(3)  for fuel-burning equipment, a sulfur dioxide concentration, averaged over 



three hours, equal to whichever of the following is applicable: 
 



(A)  for equipment burning only fuel gas, the concentration of uncon-
trolled emissions that would result from burning fuel gas containing 230 milligrams 
hydrogen sulfide per dry standard cubic meter; 



 
(B)  for fuel-burning equipment that does not burn fuel gas, 500 ppm; 



 
(C)  for fuel-burning equipment that burns a combination of fuel gas and 



other fuels, a concentration based on the allowable emissions in (A) and (B) of this para-
graph, prorated by the proportion of fuel gas and other fuels to the total fuel burned in the 
equipment. 



 
(e)  At a coal preparation plant, emissions from the following sources, if constructed or 



modified after November 1, 1982, may not exceed the following: 
 



(1)  for a thermal drying unit, 70 milligrams of particulate matter per cubic meter 
of exhaust gas at standard conditions; and 
 



(2)  for a pneumatic coal-cleaning unit, 40 milligrams of particulate matter per 
cubic meter of exhaust gas at standard conditions. 
 



(f)  repealed 8/20/2016: 
 



(g)  Release of materials other than process emissions, products of combustion, or 
materials introduced to control pollutant emissions from a stack at a stationary source 
constructed or modified after November 1, 1982, is prohibited, except as authorized by a 
construction permit, Title V permit, or air quality control permit issued before October 1, 2004.  
(Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 11/4/99, Register 152; am 5/3/2002, 
Register 162; am 10/1/2004, Register 171; am 7/25/2008, Register 187; am 12/9/2010, Register 
196; am 8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030 
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 18 AAC 50.060.  Pulp mills.  Repealed.  (Eff. 1/18/97, Register 141; repealed 8/20/2016, 
Register 219) 
 
 



18 AAC 50.065.  Open burning.  (a)  General Requirements.  Except when conducting 
open burning under (g), (h), or (i) of this section, a person conducting open burning shall comply 
with the limitations of (b) - (f) of this section and shall ensure that 
 



(1)  the material is kept as dry as possible through the use of a cover or dry 
storage;  



(2)  before igniting the burn, noncombustibles are separated to the greatest extent 
practicable;  



(3)  natural or artificially induced draft is present;  
 



(4)  to the greatest extent practicable, combustibles are separated from grass or 
peat layer;  and  
 



(5)  combustibles are not allowed to smolder. 
 
(b)  Black Smoke Prohibited.  Except for firefighter training conducted under (h) or (i) 



of this section, open burning of asphalts, rubber products, plastics, tars, oils, oily wastes, 
contaminated oil cleanup materials, or other materials in a way that gives off black smoke is 
prohibited without written department approval.  Department approval of open burning as an oil 
spill response countermeasure is subject to the department's In Situ Burning Guidelines for 
Alaska, adopted by reference in 18 AAC 50.035.  Open burning approved under this subsection 
is subject to the following limitations: 



 
(1)  open burning of liquid hydrocarbons produced during oil or gas well flow 



tests may occur only when there are no practical means available to recycle, reuse, or dispose of 
the fluids in a more environmentally acceptable manner;  



 
(2)  the person who conducts open burning shall establish reasonable procedures 



to minimize adverse environmental effects and limit the amount of smoke generated; and 
 
(3)  the department will, in its discretion, as a condition of approval issued under 



this subsection, require public notice as described in (j) of this section. 
 



(c)  Toxic and Acid Gases and Particulate Matter Prohibited.  Open burning or 
incineration of pesticides, halogenated organic compounds, cyanic compounds, or polyurethane 
products in a way that gives off toxic or acidic gases or particulate matter is prohibited. 
 



(d)  Adverse Effects Prohibited.  Open burning of putrescible garbage, animal car-
casses, or petroleum-based materials, including materials contaminated with petroleum or 
petroleum derivatives, is prohibited if it causes odor or black smoke that has an adverse effect on 
nearby persons or property. 
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(e)  Air Quality Advisory.  Open burning is prohibited in an area if the department 
declares an air quality advisory under 18 AAC 50.245 or 18 AAC 50.246, stating that burning is 
not permitted in that area for that day.  This advisory will be based on a determination that there 
is or is likely to be inadequate air ventilation to maintain the standards set by 18 AAC 50.010.  
The department will make reasonable efforts to ensure that the advisory is broadcast on local 
radio or television. 
 



(f)  Wood Smoke Control and PM-2.5 Nonattainment Areas.  Open burning is 
prohibited between November 1 and March 31 in each wood smoke control area identified in    
18 AAC 50.025(b) and in each PM-2.5 nonattainment area identified in 18 AAC 50.015(b)(3). 
In a PM-2.5 nonattainment area, a local air quality open burn permit program may replace the 
seasonal open burning prohibition in this section if the program  
 
  (1)  does not cause or contribute to violations of the PM-2.5 ambient air quality 
standards set out in 18 AAC 50.010; and 
 
  (2)  is part of a local air quality plan included in the State Air Quality Control 
Plan, adopted by reference in 18 AAC 50.030.   
 



(g)  Controlled Burning.  Controlled burning to manage forest land, vegetative cover, 
fisheries, or wildlife habitat, other than burning to combat a natural wildfire, requires written 
department approval if the area to be burned exceeds 40 acres yearly.  The department will, in its 
discretion, require public notice as described in (j) of this section. 
 



(h)  Firefighter Training: Structures.  A fire service may open burn structures for 
firefighter training without ensuring maximum combustion efficiency under the following 
circumstances: 
 



(1)  before igniting the structure, the fire service shall  
 



(A)  obtain department approval for the location of the proposed 
firefighter training; approval will be based on whether the proposed open burning is 
likely to adversely affect public health in the neighborhood of the structure; 



 
(B)  visually identify materials in the structure that might contain asbestos, 



test those materials for asbestos, and remove all materials that contain asbestos; 
 



(C)  ensure that the structure does not contain 
 



(i)  putrescible garbage; 
 



(ii)  electrical batteries; 
 
(iii)  stored chemicals such as fertilizers, pesticides, paints, glues, 



sealers, tars, solvents, household cleaners, or photographic reagents; 
 
(iv)  stored linoleum, plastics, rubber, tires, or insulated wire; 
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(v)  hazardous waste; 



 
(vi)  lead piping; 
 
(vii)  plastic piping with an outside diameter of four inches or 



more; or 
 
(viii)  urethane or another plastic foam insulation;  



 
(D)  provide public notice consistent with (j) of this section; and 



 
(E)  ensure that a fire-service representative is on-site before igniting the 



structure; 
 



(2)  the fire service shall ignite and conduct training on only one main structure 
and any number of associated smaller structures at a time; examples of associated smaller 
structures are garages, sheds, and other outbuildings;  and 



 
(3)  the fire service shall respond to complaints in accordance with (k) of this 



section. 
 



(i)  Firefighter Training: Fuel Burning.  Unless a greater quantity is approved by the 
department, a fire service may open burn up to 250 gallons of uncontaminated fuel daily and up 
to 600 gallons yearly for firefighter training without ensuring maximum combustion efficiency.   
To conduct this training without prior written department approval, the fire service shall 
 



(1)  provide public notice consistent with (j) of this section before burning more 
than 20 gallons of uncontaminated fuel, unless waived in writing by the department;  and 
 



(2)  respond to complaints in accordance with (k) of this section. 
 



(j)  Public Notice.  A person required to provide public notice of open burning shall issue 
the notice through local news media or by other appropriate means if the area of the open 
burning does not have local news media.  The public notice must be issued as directed by the 
department and must  



 
(1)  state the name of the person conducting the burn; 



 
(2)  provide a list of material to be burned;  



 
(3)  provide a telephone number to contact the person conducting the burn before 



and during the burn;   
 
(4)  for a surprise fire drill, state  



 
(A)  the address or location of the training;  and  
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(B)  the beginning and ending dates of the period during which a surprise 
fire drill may be conducted (this period may not exceed 30 days); and 



 
(5)  for open burning other than a surprise fire drill, state the expected time, date, 



and location of the open burning. 
 



(k)  Complaints. A person required to provide public notice of open burning shall  
 



(1)  make a reasonable effort to respond to complaints received about the burn; 
 



(2)  keep, for at least 30 days, a record of all complaints received about the burn, 
including to the extent feasible; 



 
(A)  the name, address, and telephone number of each person who 



complained; 
(B)  a short summary of each complaint; and 



 
(C)  any action the person conducting the open burning took to respond to 



each complaint; and 
 



(3)  upon request, provide the department with a copy of the records kept under 
(2) of this subsection.  (Eff. 1/18/97, Register 141; am 2/28/2015, Register 213; am 3/6/2016, 
Register 217) 
 
Authority: AS 46.03.020  AS 46.14.010  AS 46.14.030 



AS 46.03.710  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 
 
 



18 AAC 50.070.  Marine vessel visible emission standards.  Within three miles of the 
Alaska coastline, visible emissions, excluding condensed water vapor, may not reduce visibility 
through the exhaust effluent of a marine vessel by more than 20 percent except as follows: 
 



(1)  while at berth or at anchor, visibility may be reduced by up to 100 percent for 
periods aggregating no more than 
 



(A)  three minutes in any one hour; and 
 



(B)  an additional three minutes during initial startup of a vessel; for 
purposes of this subparagraph, "initial startup" includes the period during which a vessel 
is testing equipment in preparation to casting off or weighing anchor; 



 
(2)  during the hour immediately after weighing anchor or casting off, visibility 



may be reduced under one, but not both, of the following options: 
 
 



(A)  visibility may be reduced by up to 40 percent for that entire hour; or 
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(B)  visibility may be reduced by up to 100 percent for periods 



aggregating no more than nine minutes during that hour;  
 



(3)  during the hour immediately before the completion of all maneuvers to 
anchor or make fast to the shore, visibility may be reduced under one, but not both, of the 
following options: 



(A)  visibility may be reduced by up to 40 percent for that entire hour; or 
 



(B)  visibility may be reduced by up to 100 percent for periods 
aggregating no more than nine minutes during that hour; and 



 
(4)  at any time not covered by (1) - (3) of this section, visibility may be reduced 



by up to 100 percent for periods aggregating no more than three minutes in any one hour.  
(Eff. 1/18/97, Register 141; am 6/21/98, Register 146) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  
 



 18 AAC 50.075.  Solid fuel-fired heating device visible emission standards.  (a)  A 
person may not operate a solid fuel-fired heating device in a manner that causes 
 



(1)  black smoke;  or 
 



(2)  visible emissions that exceed 20 percent opacity for more than six minutes in 
any one hour in an area for which an air quality advisory is in effect under 18 AAC 50.245 or    
18 AAC 50.246, except during the first 15 minutes after initial firing of the device; visible 
emissions are measured following opacity reading procedures as required under 40 C.F.R. Part 
60, Appendix A, Method 9, adopted by reference in 18 AAC 50.040, as modified in Volume III, 
sec. IV-3, Appendix IV-3, of the State Air Quality Control Plan, adopted by reference in           
18 AAC 50.030; alternatively, visible emissions may be measured using the alternative method 
to Method 9, ALT-082, approved and revised by EPA as of May 17, 2012. 
 



(b)  A person may not operate a wood-fired heating device in an area for which the 
department has declared an air quality episode under 18 AAC 50.245. 



 
(c)  In the Mendenhall Valley wood smoke control area identified in 18 AAC 50.025(b), 



a person may not violate or cause a violation of a provision of the Code of the City and Borough 
of Juneau, Alaska, Chapter 36.40, as amended by the provisions of the Ordinance of the City and 
Borough of Juneau, Alaska, Serial No. 2008-28, sec. 2, adopted by reference in 18 AAC 50.030. 



 
 



(d)  A person may operate a solid fuel-fired heating device in an area for which the 
department has declared a PM-2.5 air quality episode under 18 AAC 50.246 or under emergency 
episode provisions included in a local air quality plan incorporated in the State Air Quality 
Control Plan, adopted by reference in 18 AAC 50.030, only if 
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 (1)  visible emissions or opacity from the solid fuel-fired heating device is below 
the opacity limits identified in the episode announcement for that area as defined in the State Air 
Quality Control Plan, adopted by reference in 18 AAC 50.030;  



 
 (2)  the owner or operator of the solid fuel-fired heating device obtains a written 



temporary waiver from the department or local air quality control program from the opacity 
limits identified in the episode announcement; the department or local air quality program may 
grant a temporary waiver after considering 



 
  (A)  financial hardship information provided by the owner or operator; 
 
  (B)  technical feasibility and device design information provided by the 



owner or operator; 
 



(C)  potential impact to locations with populations sensitive to exposure to 
PM-2.5; locations under this subparagraph include hospitals, schools, child care facilities, 
health clinics, long-term care facilities, assisted living homes, and senior centers; 



 
(D)  mitigation measures implemented by the owner or operator to prevent 



adverse health impacts to individuals sensitive to exposure to PM-2.5; and 
 



(E)  the contribution of the device to the exceedance of the PM-2.5 
concentration triggering the episode announcement; or 



 
(3)  the department has not prohibited operation under (e) of this section. 
 



(e)  The department may prohibit operation of a solid fuel-fired heating device in an area 
for which the department has declared a PM-2.5 air quality episode under emergency episode 
provisions included in a local air quality plan incorporated in the State Air Quality Control Plan, 
adopted by reference in 18 AAC 50.030, only if 



 
(1)  the temperature is warmer than any threshold temperature identified in a local 



air quality plan incorporated in the State Air Quality Control Plan, adopted by reference 
in 18 AAC 50.030; and 



 
(2)  the announcement identifies 
 



(A)  the air quality zone affected by the prohibition; and 
 



(B)  any exceptions as identified in the State Air Quality Control Plan, 
adopted by reference in 18 AAC 50.030.  (Eff. 1/18/97, Register 141; am 
5/6/2009, Register 190; am 2/28/2015, Register 213; am 11/26/2016, Register 
220) 



 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030 
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 Editor’s note:  The alternative to EPA Method 9, ALT-082, addressed in 18 AAC 
50.075(a)(2) is available at the department’s Anchorage, Fairbanks, and Juneau offices, and can 
be obtained by contacting the Department of Environmental Conservation, Division of Air 
Quality, at (907) 465-5100. The document is also available from the United States 
Environmental Protection Agency, Technology Transfer Network, Emission Measurement 
Center, at http://www.epa.gov/ttn/emc/tmethods.html 
 
 
 
 18 AAC 50.076.  Solid fuel-fired heating device fuel requirements; registration of 
commercial wood sellers.  (a)  A person operating a solid fuel-fired heating device in an area 
identified in 18 AAC 50.015(b)(3) may use only the following fuels: 
 
  (1)  for wood-fired heating devices, and subject to additional limitations under (b) 
of this section, 
   (A)  wood, if not prohibited under (c) of this section; 
 



(B)  the following wood products, if made wholly from wood not 
prohibited under (c) of this section: 



 
    (i)  wood pellets; 
 
    (ii)  manufactured compressed wood logs; 
 
    (iii)  bricks; 
 
    (iv)  pucks; 
 



(C)  manufacturer-recommended starter fuels, including home heating oil, 
propane, natural gas, or wood-based material for dual fuel-fired hydronic heaters; 



 
(D)  biomass fuels approved by the manufacturer; 
 



(2)  for coal-burning devices, 
 
 (A)  coal; 
 
 (B)  coal pellets; 
 
(3)  for all solid fuel-fired heating devices, a fuel that is approved by the 



manufacturer and not prohibited under (c) of this section. 
 



(b)  Not earlier that October 1, 2015, and between October 1 and March 31 of each year, 
a person operating a wood-fired heating device in an area identified in 18 AAC 50.015(b)(3) may 
use only the following fuels: 



 
 (1)  dry wood, if not prohibited under (c) of this section; 
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 (2)  the following wood products, if made wholly from wood not prohibited under 
(c) of this section; 



 
  (A)  wood pellets; 
 
  (B)  manufactured compressed wood logs; 
 
  (C)  bricks; 
 
  (D)  pucks; 
 
 (3)  manufacturer-recommended starter fuels, including home heating oil, 



propane, natural gas, or wood-based material for dual fuel-fired hydronic heaters; 
 
 (4)  biomass fuels approved by the manufacturer; 
 
 (5)  a fuel that is approved by the manufacturer, and that is not wet wood or a fuel 



prohibited under (c) of this section. 
 
(c)  A person operating a solid fuel-fired device may not burn or incinerate in the device  
 
 (1)  wood that has paint, stains, or other types of coating; 
 
 (2)  wood that has been treated with preservatives, including copper chromium 



arsenate, creosote, or pentachlorophenol; 
 
 (3)  asphalt, rubber, tires, or tar products, including materials contaminated with 



petroleum, petroleum derivatives, oily wastes, or oil cleanup materials; 
 
 (4)  chlorinated or halogenated organic compounds, including plastics, 



polyurethane products, pesticides, herbicides, or fungicides; 
 
 (5)  compounds containing cyanide or asbestos; 
 
 (6)  animal carcasses; or   
 
 (7)  putrescible garbage; 
 
 (8)  construction and demolition debris, including plywood and particleboard; 
 
 (9)  flooring products; or 
 
 (10)  manure. 
 
(d)  A commercial wood seller must register under (e) of this section with the department 



to sell or provide wood to a person located in an area that is identified in 18 AAC 50.015(b)(3), 
if 
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 (1)  under 42 U.S.C. 7513 and 7602, EPA has designated the area as a “serious” 
nonattainment area with respect to PM-2.5; 



 
 (2)  the department issues a finding that wood smoke is a significant component 



of the PM-2.5 amount that resulted in designation of the area identified in 18 AAC 50.015(b)(3) 
as “nonattainment”; and 



 
 (3)  not later than 60 days before the date on which the requirements of this 



subsection and (e) – (g) of this section are to apply, the department 
 



(A)  prepares a notice identifying the need for applying the requirements 
of this subsection and (e) – (g) of this section with regard to the sale or provision of wood 
to a person located in the area; and  



 
(B)  issues the notice described in (A) of this paragraph by 
 
 (i)  publication in a newspaper of general circulation; 



 
(ii)  posting in the office of the local air pollution control program; 



and 
(iii)  posting on the Alaska Online Public Notice System              



(AS 44.62.175). 
 



(e)  Before selling or providing wood to a person located in the areas that is identified in 
18 AAC 50.015(b)(3), a commercial wood seller subject to (d) – (g) of this section must 



 
 (1)  submit a registration application in a format provided by the department; 
 
 (2)  have available for use a moisture content meter that the department has 



approved under (g)(1) of this section; 
 
 (3)  have a valid business license issued under AS 43.70; and 
 
 (4)  renew the registration every three years by submitting, at least 30 days before 



the expiration date of the existing registration, an application for renewal to the department in a 
format provided by the department. 
 



(f)  Upon receipt of a complete registration application and the department’s 
determination that the commercial wood seller is in compliance with (e)(2) and (3) of this 
section, the department will 
 



 (1)  issue a unique registration identification number to the commercial wood 
seller; 



 
 (2)  issue the commercial wood seller a batch of uniquely numbered three-part 



moisture content disclosure forms for use under (g) of this section; and 
 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



41 



 
 



 (3)  add the commercial wood seller to a list of registered commercial wood 
sellers that the department maintains and makes available to the public. 



 
(g)  A commercial wood seller who is registered as required under (d) – (f) of this section 
 
 (1)  shall test, using a commercially available moisture test meter that the 



department has approved for accuracy, the moisture content of a load of wood at the time of sale 
or provision to the consumer, or if the consumer purchases one or more loads of wood for later 
delivery or arranges for the later delivery of one or more loads of wood, shall test the moisture 
content of each load at the time of delivery, unless the wood sold or delivered is subject to (2), 
(3) or (4) of this subsection; the department will maintain a list of commercially available 
moisture test meters that the department has approved for accuracy; for split wood, wood rounds, 
or logs that are cut at the time of or before sale and that are marketed, sold, or provided as dry 
wood, the commercial wood seller shall 
 



(A)  measure moisture content in at least three pieces of wood for each 
cord of wood purchased; 



 
(B)  randomly select the wood to be tested from differing locations 



throughout the entire load; 
 
(C)  ensure that each selected piece of wood undergoes a fresh cut and is 



tested in the center of the fresh cut end; and 
 
(D)  document the measured moisture content on the moisture content 



disclosure form that the department provides under (f)(2) of this section, and fully 
complete and sign the form; 



 
(2)  if selling or providing frozen wood, shall note on the moisture content 



disclosure form that the wood is frozen and assumed to be wet wood with greater than 20 percent 
moisture content, and shall fully complete and sign the rest of the form; for purposes of this 
paragraph, “frozen wood” means wood that is 
 



 (A)  cut at a temperature below 32 degrees Fahrenheit for immediate sale 
or provision to the consumer; or 



 
 (B)  delivered at a temperature below 32 degrees Fahrenheit, if the 



consumer purchase one or more loads of wood for later delivery or arranges for the later 
delivery of one or more loads of wood; 



 
(3)  if marketing, selling, or providing wet wood, shall note on the moisture 



content disclosure form that the wood is wet and assumed to be greater than 20 percent moisture 
content, and shall fully complete and sign the rest of the form; 



 
(4)  if marketing, selling, or providing, as dry wood,  
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 (A)  wood that was split before freezing, may market, sell, or provide the 
wood as dry wood only if 



 
(i)  the split wood is covered and stacked for ventilation; 
 
(ii)  after splitting, covering, and stacking the wood, the 



commercial wood seller tests the wood as required under (1)(A) – (D) of this 
subsection and the test results demonstrate that each piece of wood tested is dry 
wood; 
 



(iii)  the commercial wood seller records and saves the test results 
and the date of the test; and 
 



(iv)  upon actual sale, provision, or delivery, if the temperature is 
below 32 degrees Fahrenheit, the commercial wood seller documents the 
previously recorded test results and the date on the moisture content disclosure 
form and fully completes and signs the rest of the form; 



 
(B)  wood that was split after freezing, may market, sell, or provide the 



wood as dry wood after freezing only if 
 
 (i)  the wood is mechanically dried; 
 
 (ii)  the wood is manufactured as pellet logs; or 
 
 (iii)  the source of the wood is from fire-killed trees and has been 



inspected by the department and found to be dry wood; 
 
(5)  shall obtain the consumer’s signature on the moisture content disclosure form, 



or if the consumer is unavailable, shall mark on the form that the consumer is unavailable; 
 
(6)  shall provide the consumer with a copy of the signed moisture content 



disclosure form; 
 
(7)  shall submit to the department, not later than the 15th day of each month, the 



department’s copy of each moisture content disclosure form completed during the previous 
month; 



(8)  shall retain the seller’s own copy of each completed moisture content 
disclosure form for two years after the date of the sale, provision, or delivery; 
 



(9)  shall account for each moisture content disclosure form received from the 
department; when making a monthly submission under (7) of this subsection, the commercial 
wood seller shall 



(A)  submit any moisture content disclosure form not given to a consumer 
due to damage or errors; and 
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(B)  report the unique number of any moisture content disclosure form that 
is lost; 



 
(10)  shall return any unused moisture content disclosure forms if the commercial 



wood seller’s registration expires or is revoked; 
 
(11)  is subject to one or more of the following if the commercial wood seller fails 



to comply with a provision of this subsection: 
 



(A)  remedial training on the requirements of (d) – (f) of this section and 
this subsection; 



 
(B)  a notice of violation; 
 
(C)  until the department determines that the commercial wood seller is in 



compliance, removal of the seller from the list that the department maintains under (f)(3) 
of this section; 



 
(D)  revocation of registration; 
 
(E)  enforcement under AS 46.03.020, 46.03.760, or 46.03.790; and 
 



(12)  may request an informal or adjudicatory hearing as prescribed in 18 AAC 
15.185 and 18 AAC 15.195 – 18 AAC 15.340 if the department denies registration, denies 
renewal of a registration, or takes an action under (11)(A) –(D) of this subsection. 



 
(h)  In this section, “commercial wood seller” 
 
 (1)  means a person who sells wood for use in space heating; 
 
 (2)  does not include a person whose sales of wood consist wholly of 
 
  (A)  wood products permissible under (a)(1)(B) or (b)(2) of this section; or 
 



(B)  bundles of split dry wood that are sized not more than 0.75 cubic feet 
a bundle; or 



 
(C)  logs or rounds intended for resale, where the resale of the wood and 



measurement and documentation of their moisture content will be addressed by a 
commercial wood seller. 



 
(i)  A commercial wood seller is not required to meet the requirements of (g) of this 



section for any portion of its sales that are 
 
(1)  wood products permissible under (a)(1)(B) or (b)(2) of this section; 
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(2)  bundles of split dry wood that are sized not more than 0.75 cubic feet per 
bundle; or 



 
(3)  logs or rounds intended for resale, where the resale of the wood and 



measurement and documentation of their moisture content will be addressed by another 
commercial wood seller.  (Eff. 2/28/2015, Register 213; am 3/2/2016, Register 217; am 
11/26/2016, Register 220) 



 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 
  AS 46.14.010  AS 46.14.030 



 
Editor’s note:  A copy of the list of commercially available moisture test meters that the 



Department of Environmental Conservation has approved under 18 AAC 50.076(g) for use by 
commercial wood sellers is available at the department’s offices in Anchorage, Fairbanks, and 
Juneau, and can be obtained by contacting the Department of Environmental Conservation, 
Division of Air Quality, at (907) 465-5100, or can be obtained from the Internet at 
http://burnwise.alaska.gov/moisture_disclosure_program.htm. 



 
The list of registered commercial wood sellers described in 18 AAC 50.076(f) is 



available at the department’s offices in Anchorage, Fairbanks, and Juneau, and can be obtained 
by contacting the Department of Environmental Conservation, Division of Air Quality, at (907) 
465-5100, or can be obtained from the Internet at 
http://burnwise.alaska.gov/moisture_disclosure_program.htm. 



 
 



 
18 AAC 50.077.  Standards for wood-fired heating devices.  (a) This section applies to 



a person who 
 
 (1)  owns or operates a wood-fired heating device in an area identified in 18 AAC 



50.015(b)(3), if the wood-fired heating device 
 
  (A)  is installed on or after February 28, 2015; and 
 
  (B)  is not otherwise exempted in this section; 
 
 (2)  intends to supply, sell, lease, distribute, convey, or install a wood-fired 



heating device for operation in an area identified in 18 AAC 50.015(b)(3), if 
 
  (A)  the wood-fired heating device 
 
   (i)  is installed on or after February 28, 2015; and 
 
   (ii)  is not otherwise exempted in this section: or 
 



(B)  under 42 U.S.C. 7513 and 7602, EPA designates the area as a 
“serious” nonattainment area with respect to PM-2.5, and the wood-fired heating device 
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(i)  is being sold, leased or conveyed as part of an existing building 
or other property and the device was installed in that building or on that property 
before February 28, 2015; 



 
(ii)  lacks valid EPA certification under 40 C.F.R. 60.533 before 



February 28, 2015 or a qualifying “white tag” under EPA’s Phase 2 voluntary 
partnership program for hydronic heaters before February 28, 2015; 



 
(iii)  is being sold, leased, or conveyed as part of an existing 



building or other property on or after the date of EPA’s designation of the area as 
a “serious” nonattainment area: and 



 
(iv)  is not otherwise exempted in this section. 
 



(b)  Except as provided under (f), (g), or (h) of this section, a person may not operate,  
install, or reinstall a wood-fired hydronic heater in an area identified in 18 AAC 50.015(b)(3), 
and may not supply, sell, lease, distribute, or convey a wood-fired hydronic heater for operation 
or installation in an area identified in 18 AAC 50.015(b)(3), unless 



 
 (1)  the model received a qualifying “white tag” under EPA’s Phase 2 voluntary 



partnership program for hydronic heaters, meets the particulate matter annual average emission 
limit in (2) of this subsection, and has a rated size under 350,000 Btu per hour; or 



 
 (2)  a laboratory with current EPA accreditation under 40 C.F.R. 60.535 has tested 



the model to meet an average emission level of 0.32 pounds per million Btu of heat output, a 
particulate matter annual average emission limit of 2.5 grams per hour, and a maximum 
individual test-run emission rate of 18.0 grams of fine particles per hour; the test results must 
have been 



 
(A)  obtained using the test procedures applicable to the specific device in 



EPA’s Phase 2 voluntary partnership program for hydronic heaters; those procedures are 
set out in 



(i)  Attachment 2 to the EPA Hydronic Heater Program Phase 2 
Partnership Agreement, dated October 12, 2011, consisting of EPA’s Test method 
28 WHH for Measurement of Particulate Emissions and Heating Efficiency of 
Wood-Fired Hydronic Heating Appliances; the test method is adopted by 
reference; 



 
(ii)  ASTM International E 2618-09, Standard Test Method for 



Measurement of Particulate Emissions and Heating Efficiency of Outdoor Solid 
Fuel-Fired Hydronic Heating Devices, approved February 15, 2009 and adopted 
by reference; 



 
(iii)  ASTM International E 2515-11, Standard Test Method for 



Determination of Particulate Matter Emissions Collected by a Dilution Tunnel, 
approved November 1, 2011 and adopted by reference; and 
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(B)  submitted to and approved by the department as described in (e) of 
this section, if the wood-fired hydronic heater is not already listed under (e) of this 
section by the department. 



 
(c)  Except as provided under (f), (g), or (h) of this section, a person may not operate,  



install, or reinstall a woodstove in an area identified in 18 AAC 50.015(b)(3), and may not 
supply, sell, lease, distribute, or convey a woodstove for operation or installation in an area 
identified in 18 AAC 50.015(b)(3), unless 



 (1)  the model 
 
  (A)  has a valid certification under 40 C.F.R. 60.533 from EPA; 
 



(B)  meets the particulate matter annual average emission limit in (2) of 
this subsection; however, this subparagraph applies only to a woodstove that is installed 
on or after August 31, 2015; and 



 
(C)  has a rated size under 350,000 Btu per hour; or 
 



(2)  a laboratory with current EPA accreditation under 40 C.F.R. 60.535 has tested 
the model to meet a particulate matter annual average emission limit of 2.5 grams per hour; the 
test results must have been 



 
 (A)  obtained using the 
 



(i)  test procedures applicable to the specific device; those 
procedures are set out in 40 C.F.R. Part 60, Appendix A, Methods 28 and 28 A, 
adopted by reference in 18 AAC 50.040; and 
 



(ii)  emission concentration measurement procedures applicable to 
the specific device; those procedures are set out in 40 C.F.R. Part 60, Appendix 
A, Methods 5G and 5H, adopted by reference in 18 AAC 50.040; and 
 
 (B)  submitted to and approved by the department as described in (e) of 



this section, if the woodstove is not already listed under (e) of this section by the 
department. 



 
(d)  Except as provided under (f), (g), or (h) of this section, and if a wood-fired heating 



device has a rated size of 350,000 Btu or greater per hour, a person may not operate or install the 
wood-fired heating device in an area identified in 18 AAC 50.015(b)(3), and may not supply, 
sell, lease, distribute, or convey the wood-fired heating device for operation or installation in an 
area identified in 18 AAC 50.015(b)(3), unless a laboratory with current EPA accreditation under 
40 C.F.R. 60.535 has tested the model to meet a particulate matter annual average emission limit 
of 2.5 grams per hour; the test results must have been  
 



  (1)  obtained using the test procedures applicable to the specific device; those 
procedures are set out in 
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(A)  ASTM International E 2618-09, Standard Test Method for 
Measurement of Particulate Emissions and Heating Efficiency of Outdoor Solid Fuel-
Fired Hydronic Heating Devices, adopted by reference in (b)(2)(A)(ii) of this section; 



 
(B)  ASTM International E 2515-11, Standard Test Method for 



Determination of Particulate Matter Emissions Collected by a Dilution Tunnel, adopted 
by reference in (b)(2)(A)(iii) of this section; and 



 
(2)  submitted to and approved by the department as described in (e) of this 



section, if the wood-fired heating device is not already listed under (e) of this section by the 
department. 



 
(e)  The department may review, without a prior submission by the manufacturer, test 



results under (b)(2), (c)(2), or (d) of this section. If the department determines that the model 
tested complies with the requirements of (b)(2), (c)(2), or (d) of this section, as applicable, the 
department will approve the test results and place the model on the list that the department 
prepares under this subsection. If a wood-fired heating device subject to this section is not 
already on that list, and is not a wood-fired hydronic heater allowable under (b)(1) of this section 
or a woodstove allowable under (c)(1) of this section, the installation or operation of the wood-
fired heating device or the supplying, sale, lease, distribution, or conveyance of the wood-fired 
heating device for operation or installation may not occur unless the manufacturer submits, and 
the department reviews and approves, proof of compliance with the requirements of (b)(1) or 
(c)(1) of this section, as applicable, or test results demonstrating compliance with the 
requirements of (b)(2), (c)(2), or (d) of this section, as applicable. The department will make a 
list of the wood-fired heating devices that the department has approved under this subsection or 
that are allowable under (b)(1) or (c)(1) of this section and will make the list available to the 
public. 



 
(f)  A person described in (a)(2) of this section may supply, sell, lease, distribute, convey, 



or install a wood-fired heating device if that person has confirmed in writing with the buyer or 
operator of the device that the device will be installed and used in an area other than an area 
identified in 18 AAC 50.015(b)(3). 



 
(g)  Subsections (b) – (d) of this section do not apply to a wood-fired heating device that is 



located in an area that is identified in 18 AAC 50.015(b)(3), if  
 
  (1)  under 42 U.S.C. 7513 and 7602, EPA has designated the area as a “moderate” 



nonattainment area with respect to PM-2.5; and 
 



  (2)  the wood-fired heating device is being sold, leased, or conveyed as part of an 
existing building or other property and the device was installed in that building or on that 
property before February 28, 2015. 
 



(h)  Subsections (b) – (d) of this section do not apply to the conveyance of a wood-fired 
heating device under (a)(2)(B) of this section if the owner requests and receives a temporary 
waiver from the department or a local air quality program. The department or local air quality 
program may grant a temporary waiver after considering 
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  (1)  financial hardship information provided by the owner or operator; 
 
  (2)  technical feasibility information provided by the owner or operator; and 
 
  (3)  potential impact to locations with populations sensitive to exposure to       



PM-2.5; locations under this paragraph include hospitals, schools, child care facilities, health 
clinics, long-term care facilities, assisted living homes, and senior centers. 



 
(i)  A person who disputes a decision by the department under this section may request 



review under 18 AAC 15.185 or 18 AAC 15.195 – 18 AAC 15.340.  (Eff. 2/28/2015, Register 
213; am 11/26/2016, Register 220) 



 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 
  AS 46.14.010  AS 46.14.030 
 
 Editor’s note:  For the convenience of consumers, the United States Environmental 
Protection Agency (EPA) keeps a list of wood-fired hydronic heaters with qualifying “white 
tags” under EPA’s Phase 2 voluntary partnership program for hydronic heaters. That list is part 
of EPA’s Partners – Program Participation – List of Qualified Hydronic Heaters, and is 
available on the Internet at http://www.epa.gov/burnwise/owhhlist.html. For additional 
information whether a heater appearing on that list is in compliance with 18 AAC 50.077, please 
contact the Department of Environmental Conservation at: Department of Environmental 
Conservation, Division of Air Quality, 410 Willoughby Avenue, Suite 303, P.O. Box 111800, 
Juneau, AK 99811; telephone (907) 465-5100. 
 
 For the convenience of consumers, the United States Environmental Protection Agency 
(EPA) keeps a list of wood heaters certified under 40 C.F.R. 60.533. That list, entitled List of 
EPA Certified Wood Heaters (Heaters certified as meeting the 1988 Standards of Performance 
for New Residential Wood Heaters), is available on the Internet at 
http://www.epa.gov/Compliance/resources/publications/monitoring/caa/woodstoves/certifiedwod
.pdf. For additional information whether a heater appearing on that list is in compliance with     
18 AAC 50.077, please contact the Department of Environmental Conservation, Division of Air 
Quality, 410 Willoughby Avenue, Suite 303, P.O. Box 111800, Juneau, AK 99811; telephone 
(907) 465-5100. 
 
 The test methods adopted by reference in 18 AAC 50.077 may be reviewed at the 
department’s Anchorage, Fairbanks, or Juneau office. For information on how to obtain a copy 
of the ASTM International documents adopted by reference in 18 AAC 50.077, contact ASTM 
International, Publications Department, 100 Barr Harbor Drive, P.O. Box C700, West 
Conshohocken, Pennsylvania, 19428-2959; telephone (877) 909-2786; fax (610) 832-9555. 
 
 The list of wood-fired heating devices maintained under 18 AAC 50.077(e) is available at 
the department’s offices in Anchorage, Fairbanks, and Juneau, is available on the Internet at 
http://burnwise.alaska.gov/, or can be obtained by contacting the Department of Environmental 
Conservation, Division of Air Quality, 410 Willoughby Avenue, Suite 303, P.O. Box 111800, 
Juneau, AK 99811; telephone (907) 465-5100. 
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18 AAC 50.080.  Ice fog standards.  The department will, in its discretion, require a 
person who proposes to build or operate an industrial process, fuel-burning equipment, or 
incinerator in an area of potential ice fog to obtain a permit and to reduce water emissions.   
(Eff. 1/18/97, Register 141) 
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  
 



 18 AAC 50.085.  Volatile liquid storage tank emission standards.  (a)  The owner, 
operator, or permittee of a volatile liquid storage tank located in the Port of Anchorage that has a 
volume of 9,000 barrels (378,000 gallons) or more shall reduce organic vapors emitted to the 
atmosphere by using 
 



(1)  an internal floating roof installed before June 1, 1992; 
 



(2)  an internal floating roof that meets the specifications of 40 C.F.R. 
60.112b(a)(1), adopted by reference in 18 AAC 50.040; 



 
(3)  a closed vent system and control device that collects and reduces organic 



vapors emitted to the atmosphere by at least 95 percent (six-hour average), as specified in the 
department's Air Quality Compliance Certification Procedures for Volatile Liquid Storage 
Tanks, Delivery Tanks, and Loading Racks, adopted by reference in 18 AAC 50.030;  or 
 



(4)  a system that the department determines is as effective as those described in 
(2) or (3) of this subsection, using procedures in the document referred to in (3) of this subsec-
tion. 



 
(b)  The owner, operator, or permittee of a volatile liquid storage tank with an internal 



floating roof described in (a)(1) of this section shall reduce organic vapors emitted to the 
atmosphere by modifying the seals and fittings to meet the specifications of 40 C.F.R. 
60.112b(a)(1), adopted by reference in 18 AAC 50.040, no later than the first time after 
June 1, 1995 that the tank is emptied and degassed. 
 



(c)  The owner, operator, or permittee of a volatile liquid storage tank that is located in 
the Port of Anchorage, that has a volume equal to or greater than 952 barrels (40,000 gallons) but 
less than 9,000 barrels (378,000 gallons), and that is not equipped with a control device 
described in (a)(1) - (4) of this section, shall, no later than the first time on or after June 1, 1995 
that the tank is emptied and degassed, reduce organic vapors emitted to the atmosphere by 
installing conservation vents on the tank as specified in the document referred to in (a)(3) of this 
section. 



 
(d)  When conducting source testing, the department will, and the owner, operator, or 



permittee shall, use the procedures specified in the document referred to in (a)(3) of this section 
to determine compliance with this section.  In accordance with those procedures, the owner, 
operator, or permittee of a volatile liquid storage tank subject to this section shall 
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(1)  periodically inspect air pollution control equipment; 
 
(2)  repair any deficiencies detected;  



 
(3)  report to the department the results of all inspections and repairs; and  
 
(4)  keep records of those inspections and repairs for at least five years.   



(Eff. 1/18/97, Register 141) 
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030 
 



Editor's note:  A complete description of the Port of Anchorage is in the state air quality 
control plan adopted by reference in 18 AAC 50.030. 



 
 
18 AAC 50.090.  Volatile liquid loading racks and delivery tank emission standards.  



(a)  The owner, operator, or permittee of a stationary source that is located in the Port of 
Anchorage and that has a volatile liquid loading rack with a design throughput of 15 million 
gallons (357,143 barrels) or more per year shall reduce organic vapors emitted to the atmosphere 
by 



(1)  operating a vapor collection system and liquid product loading equipment that 
 



(A)  loads volatile liquid through the bottom of the delivery tank or 
through a submerged loading arm that extends to within six inches of the bottom of the 
delivery tank; 



 
(B)  collects all organic vapors displaced during the loading of vapor-



laden delivery tanks; 
 



(C)  prevents any organic vapors collected at one delivery tank loading 
position from passing to another delivery tank loading position; 



 
(D)  processes the vapors collected under (B) of this paragraph with 
 



(i)  a control device that emits no more than 10 milligrams of 
organic vapors per liter of volatile liquid loaded (six-hour average); or 



 
(ii)  a system that the department determines is as effective as the 



control device described in (i) of this subparagraph; in making a determination 
under this clause, the department will use the procedures specified in the depart-
ment's Air Quality Compliance Certification Procedures for Volatile Liquid 
Storage Tanks, Delivery Tanks, and Loading Racks, adopted by reference in 
18 AAC 50.030; 
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(E)  prevents the gauge pressure in any delivery tank connected to the 
vapor collection system from exceeding 18 inches of water;  and 



 
(F)  does not contain a pressure relief valve designed to open at a gauge 



pressure of less than 18 inches of water, except that for a system using vapor balancing to 
a storage tank, a pressure relief valve on the storage tank or on any portion of the vapor 
collection system between a storage tank and the control device may be designed to open 
at a gauge pressure less than 18 inches of water, but may not open at the normal system 
operating pressure; 



 
(2)  preventing the loading of liquid product into any vapor-laden delivery tank 



unless the tank 
(A)  is connected to a vapor collection system that meets the requirements 



of (1) of this subsection; and 
 
(B)  has been certified vapor-tight under (b) of this section within the 



preceding 12 months; and 
 



(3)  preventing leaks in the vapor collection system or liquid loading equipment 
that result in the release of a volatile liquid organic or a volatile organic vapor in a concentration 
exceeding 10,000 ppm by volume, measured as methane. 
 



(b)  The owner or operator of a delivery tank that is to be loaded with volatile liquid at a 
loading rack described in (a) of this section shall 
 



(1)  perform annual tests to certify that the delivery tank is vapor-tight;  the owner 
or operator shall perform an annual test in accordance with 40 C.F.R. Part 60, Appendix A-8, 
Method 27, adopted by reference in 18 AAC 50.040(a), except that 



 
(A)  the time period of the pressure test (t) is five minutes; 



 
(B)  the initial pressure (P) is 450 millimeters, or 17.7 inches, of water; 
 
(C)  the allowable pressure change is 75 millimeters, or three inches, of 



water; and 
  (D)  the test shall be performed for the volatile liquid as it would be for 
gasoline; 
  



(2)  mark the delivery tank with the month and year that the tank was last certified 
vapor-tight according to the test required under (1) of this subsection as follows; 



 
(A)  for a delivery tank this is the tank portion of a tank truck or tank 



trailer, the delivery tank must be marked in accordance with the requirements of            
49 C.F.R. 180.415(b)(3)(vii), as revised as of October 1, 2007, and adopted by reference; 



 
(B)  for a delivery tank that is the tank portion of a rail tank car, 
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(i)  the delivery tank must be marked with letters and numerals 
 at least four inches high; 
 



(ii)  the color of the letters and numerals must contrast with the 
 color of the tank; 
 



(iii)  the delivery tank must be marked on both sides; a marking 
 need not appear in an exact location; however, each marking must be clearly  



  visible; 
(iv)  the marking must be “V – month/year”; 
 



(3)  provide the owner, operator, or permittee of the loading rack with a copy of 
the most recent test results under (1) of this subsection; and 
 



(4)  keep a copy of the most recent test results with the delivery tank.  
 



(c)  When conducting source testing, the department will, and the owner, operator, or 
permittee shall, use the procedures specified in the department's Air Quality Compliance 
Certification Procedures for Volatile Liquid Storage Tanks, Delivery Tanks, and Loading Racks, 
adopted by reference in 18 AAC 50.030, to determine compliance with this section.  In 
accordance with those procedures, the owner, operator, or permittee shall  
 



(1)  periodically inspect air pollution control equipment; 
 



(2)  repair any deficiencies detected;  
 



(3)  report to the department the results of all inspections and repairs;  and  
 



(4)  keep records of all inspections and repairs for at least five years. 
 (Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am 7/25/2008, Register 187) 
 
Authority: AS 46.03.020   AS 46.14.020   Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030  
 
Editor's note:  A complete description of the Port of Anchorage is in the state air quality control 
plan adopted by reference in 18 AAC 50.030. 
 
 



18 AAC 50.100.  Nonroad engines. The actual and potential emissions of nonroad 
engines are not included when determining the classification of a stationary source or modifica-
tion under AS 46.14.130.  Nothing in this section exempts nonroad engines from compliance 
with other applicable air pollution control requirements.  (Eff. 1/18/97, Register 141; am 
10/1/2004, Register 171) 



 
Authority: AS 46.03.020  AS 46.14.010  AS 46.14.030 



AS 46.14.020  
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 18 AAC 50.110.  Air pollution prohibited.  No person may permit any emission which 
is injurious to human health or welfare, animal or plant life, or property, or which would 
unreasonably interfere with the enjoyment of life or property.   (Eff. 5/26/72, Register 42) 
 
Authority: AS 46.03.020  AS 46.03.710 
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Article 2.  Program Administration. 
 
Section  
200.  Information requests 
201.  Ambient air quality investigation 
205.  Certification 
210.  (Repealed) 
215.  Ambient air quality analysis methods 
220.  Enforceable test methods 
225.  Owner-requested limits 
230.  Preapproved emission limits 
235.  Unavoidable emergencies and malfunctions 
240.  Excess emissions 
245.  Air quality episodes and advisories for air pollutants other than PM-2.5 
246.  Air quality episodes and advisories for PM-2.5 
250.  Procedures and criteria for revising air quality classifications 
260.  Guidelines for best available retrofit technology under the regional haze rule 
 
 18 AAC 50.200.  Information requests.  If requested by the department to determine 
compliance with AS 46.03, AS 46.14, and this chapter, the owner, operator, or permittee of a 
stationary source shall maintain records of, and report to the department information on, the 
nature and amount of emissions from the stationary source and other information designated by 
the department.  (Eff. 1/18/97, Register 141; am 10/1/2004, Register 171) 
 
Authority: AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 



AS 46.14.020   
 



18 AAC 50.201. Ambient air quality investigation.  (a)  Upon a finding by the 
department that emissions from an existing stationary source have a reasonable likelihood of 
causing or significantly contributing to ambient concentrations of one or more air pollutants that 
exceed an ambient air quality standard, maximum allowable increase, or the limitations of  
18 AAC 50.110, the department may require the owner, operator, or permittee to evaluate the 
effect of the stationary source’s emissions of those air pollutants on ambient air or on the 
limitations of 18 AAC 50.110 that are at issue.  An evaluation submitted under 18 AAC 50.306,  
18 AAC 50.540, this section, or prior equivalent regulations, and deemed complete by the 
department, must satisfy the evaluation requirements of this section, and any prior analysis must 
accurately represent the stationary source’s emissions. 
 



(b)  Based on an evaluation submitted under (a) of this section or other information in the 
department's possession and subject to AS 46.14.010(e), the department may require an existing 
stationary source to reduce emissions or implement another control strategy to reduce the 
ambient impact of those emissions as necessary to ensure that the concentration of air pollutants 
in the ambient air does not exceed the ambient air quality standards, maximum allowable 
increases, or the limitations of 18 AAC 50.110.  A reduction or control strategy may be imposed 
as a source-specific permit condition or as a regulation.  Before imposing a reduction or control 
strategy, the department will consult with the affected owner, operator, or permittee and provide 
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the affected public an opportunity for comment and hearing.  To the extent practicable, given the 
costs of determining an equitable allocation, any emission reduction or control strategy imposed 
under this section will be equitably allocated among stationary, mobile, and area sources and 
source categories based upon their relative contribution to the ambient impacts of concern, the 
cost of additional controls, and other equitable factors. 
 



(c)  When determining whether to impose a reduction or control strategy under (b) of this 
section, the department will consider the uncertainties of ambient air quality analysis, the costs 
and benefits of resolving the uncertainties, the nature of the ambient impact area, and the 
proximity and magnitude of adjacent impacts. 
 



(d)  The provisions of this section do not apply if the area affected by the emissions of an 
air pollutant is designated nonattainment for that air pollutant under 18 AAC 50.015. 
 



(e)  The provisions of this section do not limit the department’s ability to require or 
conduct ambient air quality analysis or control under the construction permit program established 
under AS 46.14.120 and this chapter.  (Eff. 1/18/97, Register 141; am 10/1/2004, Register 171)  
 
Authority: AS 46.03.020  AS 46.14.030  Sec.  30, ch.  74, SLA 1993 



AS 46.14.020  AS 46.14.120 
 



18 AAC 50.205.  Certification.  (a)  Any permit application, report, affirmation, or com-
pliance certification required by the department under a permit program established under  
AS 46.14 or this chapter must include the signature of a responsible official for the permitted 
stationary source following the statement:  "Based on information and belief formed after 
reasonable inquiry, I certify that the statements and information in and attached to this document 
are true, accurate, and complete."  



 
(b)  The department may accept an electronic signature on an electronic application or 



other electronic record required by the department under a permit program established under  
AS 46.14 or this chapter if 



 
(1)  a certifying authority registered under AS 09.25.510 verifies that the 



electronic signature is authentic;  and 
 
(2)  the person providing the electronic signature has made an agreement, with the 



certifying authority described in (1) of this subsection, that the person accepts or agrees to be 
bound by an electronic record executed or adopted with that signature.  (Eff. 1/18/97, Register 
141; am 10/1/2004, Register 171) 
 
Authority: AS 09.25.510  AS 46.14.020  AS 46.14.140 



AS 46.03.020  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 
 



18 AAC 50.210.  Potential to emit.  Repealed.  (Eff.  1/18/97, Register 141; repealed 
10/1/2004, Register 171)  
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18 AAC 50.215.  Ambient air quality analysis methods.  (a)  A person who submits 
meteorological or ambient air monitoring data under AS 46.03, AS 46.14, or this chapter shall 
obtain the data in accordance with 
 



(1)  the department's Alaska Quality Assurance Project Plan for the State of 
Alaska Air Monitoring & Quality Assurance Program, adopted by reference in 18 AAC 50.030, 
for PM-2.5, PM-10, total suspended particulates (TSP), lead, carbon monoxide, nitrogen dioxide, 
sulfur dioxide,  ozone, and ammonia; 
 



(2)  a reference method or an equivalent method described in 40 C.F.R Part 50, 
Appendices D and P, adopted by reference in 18 AAC 50.035(b), for ozone;  



 
(3)  EPA’s Meteorological Monitoring Guidance for Regulatory Modeling 



Applications, adopted by reference in 18 AAC 50.035(a), EPA’s Quality Assurance Handbook 
for Air Pollutant Measurement Systems; Volume IV: Meteorological Measurements Version 2.0, 
adopted by reference in 18 AAC 50.035(a), and the department’s Quality Assurance Project 
Plan for the State of Alaska Air Monitoring & Quality Assurance Program, adopted by reference 
in 18 AAC 50.030, for meteorological data; or 



 
(4)  an alternative method that is representative, accurate, verifiable, capable of 



replication, and approved by the department. 
 



(b)  Except as provided in (c) of this section, a person who submits an analysis performed 
to predict ambient air quality conditions shall  
 



(1)  ensure that estimates of ambient concentrations and impairment to visibility 
are based on applicable air quality models, databases, and other requirements specified in          
40 C.F.R. Part 51, Appendix W (Guideline on Air Quality Models), adopted by reference in      
18 AAC 50.040(f);  and 
 



(2)  for comparing predicted or measured ambient concentrations of an air 
pollutant to a maximum allowable increase established under 18 AAC 50.020, exclude 
 



(A)  concentrations attributable to a temporary construction activity for a 
new or modified source;  and 



 
(B)  the concentrations described under 40 C.F.R. 51.166(f), adopted by 



reference in 18 AAC 50.040(h). 
 



(c)  A person may substitute or modify a refined air quality model referenced in (b)(1) of 
this section only after 
 



(1)  demonstrating, consistent with 40 C.F.R. Part 51, Appendix W (Guideline on 
Air Quality Models), Section 3.2.2 (Use of Alternative Models – Recommendations), adopted by 
reference in 18 AAC 50.040(f), that the alternative air quality model is more appropriate than a 
preferred air quality model; and 
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(2)  obtaining approval from the regional administrator and the commissioner.  
 



(d)  A stationary source or modification will be considered to cause or contribute to a 
violation of an ambient air quality standard or maximum allowable increase for a Class II area if 
the source or modification would, at a minimum, exceed a significant impact level listed in Table 
5 of this subsection at any locality that does not or would not meet the applicable ambient air 
quality standard or maximum allowable increase for a Class II area. A person shall conduct the 
comparison of a modeled impact to the significant impact level as follows: 
 



 (1)  for the 24-hour PM-2.5 significant impact level, the annual average PM-2.5 
significant impact level, the one-hour nitrogen dioxide significant impact level, or the one-hour 
sulfur dioxide significant impact level, the person shall compare 



 
  (A)  the highest modeled concentration when using either one year of 



 meteorological data or screening meteorological data; or 
 
  (B)  the highest multi-year average concentration when using a multi-year   



 meteorological data set;  
 
 (2)  for all other pollutants and averaging periods, the person shall use the highest 



modeled concentration. 
Table 5.   



Significant Impact Levels (SILs) 
 



 



Pollutant 



Significant impact level (micrograms per cubic meter) 



 
Averaging period  



Annual 24 hours 8 hours 3 hours 1hour 



Sulfur 
dioxide 



1.0 5 N/A 25 8 



PM-10 1.0 5 N/A N/A N/A 



PM 2.5 0.3 1.2 N/A N/A N/A 



Nitrogen 
dioxide 



1.0 N/A N/A N/A 8 



Carbon 
monoxide 



N/A N/A 500 N/A 2,000 



Note to Table 5: In this table, “N/A” means not applicable.  
 
 (e)  A person may use the AERSCREEN dispersion model as an allowed screening 
technique under Section 4.2.1 of 40 C.F.R. Part 51, Appendix W (Guideline on Air Quality 
Models), adopted by reference in 18 AAC 50.040(f), for estimating the ambient impacts from 
onshore sources, if the analysis conducted with AERSCREEN is consistent with EPA’s 
AERSCREEN Model User’s Guide, adopted by reference in 18 AAC 50.035(a).  (Eff. 1/18/97, 
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Register 141; am 6/21/98, Register 146; am 10/1/2004, Register 171; am 7/25/2008, Register 
187; am 4/1/2010, Register 193; am 10/29/2010, Register 196; am 9/17/2011, Register 199; am 
9/14/2012, Register 203; am 1/4/2013, Register 205; am 4/17/2015, Register 214; am 8/20/2016, 
Register 219) 
 
Authority: AS 46.03.020  AS 46.14.140  Sec. 30, ch. 74, SLA 1993 



AS 46.14.030  AS 46.14.180 
  
 18 AAC 50.220.  Enforceable test methods.  (a)  The department may require an owner, 
operator, or permittee to conduct air pollutant emission tests to determine compliance with  
AS 46.14 and this chapter.  If an applicable emission standard, permit provision, or other 
requirement specifies a time period within which testing must be completed, the owner, operator, 
or permittee shall conduct the testing within the specified period regardless of whether the 
department explicitly calls for testing under this subsection. 
 



(b)  Unless otherwise specified by an applicable requirement or test method, an air 
pollutant emission test must be performed 
 



(1)  at a point or points that characterize the actual discharge into the ambient air; 
and 



 
(2)  at the maximum rated burning or operating capacity of the emission unit or 



another rate determined by the department to characterize the actual discharge into the ambient 
air. 



 
(c)  Reference test methods to be used by the owner, operator, or permittee for an 



applicable requirement of AS 46.14 or this chapter are as follows: 
 



(1)  except as provided in (2) of this subsection, 
 



(A)  source testing for compliance with requirements adopted by reference 
in 18 AAC 50.040(a) must be conducted in accordance with the source test methods and 
procedures specified in 40 C.F.R. Part 60, adopted by reference in 18 AAC 50.040(a); 



 
(B)  source testing for compliance with requirements adopted by reference 



in 18 AAC 50.040(b) must be conducted in accordance with the source test methods and 
procedures specified in 40 C.F.R. Part 61, adopted by reference in 18 AAC 50.040(b); 



 
(C)   source testing for compliance with requirements adopted by 



reference in 18 AAC 50.040(c) must be conducted in accordance with the source test 
methods and procedures specified in 40 C.F.R. Part 63, adopted by reference in 18 AAC 
50.040(c); 



(D)  source testing for reduction in visibility through the exhaust effluent 
must follow the procedures set out in Vol. 3, sec. IV-3, Appendix IV-3, "Alaska Air 
Quality Visible Emissions Evaluation Procedures," of the state air quality control plan, 
adopted by reference in 18 AAC 50.030; 
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(E)  source testing for emissions of total particulate matter, sulfur com-
pounds, nitrogen compounds, carbon monoxide, lead, volatile organic compounds, 
fluorides, sulfuric acid mist, municipal waste combustor organics, metals, and acid gases 
must follow the procedures specified in Appendix A to 40 C.F.R. Part 60, adopted by 
reference in 18 AAC 50.035(b);  and 



 
(F)  source testing for emissions of PM-10 and PM-2.5 must follow the 



procedures set out in Appendix M to 40 C.F.R. Part 51, adopted by reference in 18 AAC 
50.035;  



 
(2)  emissions of any air pollutant may be determined using an alternative method 



approved by the department in accordance with Method 301 in Appendix A to 40 C.F.R. Part 63, 
adopted by reference in 18 AAC 50.035(b);  and 
 



(3)  standard exhaust gas volumes must include only the volume of gases formed 
from the theoretical combustion of the fuel, plus the excess air volume normal for the specific 
emission unit type, corrected to standard conditions. 



 
(d)  In deciding whether to require a test under (a) of this section, the department will 



consider 
 



(1)  the compliance status of the emission unit and the margin of compliance with 
each applicable requirement as demonstrated by prior compliance tests or other reasonably 
accurate data or calculations; 
 



(2)  the potential variability of emissions from the stationary source;  and 
 



(3)  the date and results of prior compliance tests, if any. 
 



(e)  The owner, operator, or permittee shall submit the results of testing conducted under 
this section as required by Vol. 3., sec. IV-3, Appendix IV-3, of the state air quality control plan, 
adopted by reference in 18 AAC 50.030.   
 



(f)  In source testing for compliance with the particulate matter standards in  
18 AAC 50.050 or 18 AAC 50.055, the three-hour average is determined using the average of 
three one-hour test runs.  The source test must account for those emissions caused by soot 
blowing, grate cleaning, or other routine maintenance activities by ensuring that at least one test 
run includes the emissions caused by the routine maintenance activity and is conducted under 
conditions that lead to representative emissions from that activity.  The emissions must be 
quantified using the following equation: 
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Where: 



E = the total particulate emissions of the source in grains per dry standard 
cubic foot (gr/dscf). 



EM = the particulate emissions in gr/dscf measured during the test that included 
the routine maintenance activity. 



ENM = the arithmetic average of particulate emissions in gr/dscf measured by the 
test runs that did not include routine maintenance activity. 



A = the period of routine maintenance activity occurring during the test run 
that included routine  maintenance activity, expressed to the nearest 
hundredth of an hour. 



B = the total period of the test run, less A. 
R = the maximum period of source operation per 24 hours, expressed to the 



nearest hundredth of an hour. 
S = the maximum period of routine maintenance activity per 24 hours, ex-



pressed to the nearest hundredth of an hour.  
(Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am 9/17/2011, Register 199; am 
9/14/2012, Register 203; am 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.140 



AS 46.14.010  AS 46.14.030  Sec. 30, ch. 74, SLA 1993 
 



 
 18 AAC 50.225.  Owner-requested limits.  (a)  The owner or operator of an existing or 
proposed stationary source may request an enforceable limit on the ability to emit air pollutants 
to avoid all permitting obligations under AS 46.14.130.  A limitation approved under this section 
is an enforceable limitation for the purpose of determining  
 



(1)  stationary source-specific allowable emissions;  and 
 



(2)  a stationary source’s potential to emit.   
 



(b)  To request approval under this section of limits on the ability to emit, the owner or 
operator shall submit to the department 
 



(1)  a completed stationary source identification form; 
 



(2)  a list of all emission units at the stationary source; 
 



(3)  a calculation of the stationary source’s actual emissions and potential to emit 
air pollutants; 
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(4)  a description of each proposed limit, including for each air pollutant a 
calculation of the effect the limit will have on the stationary source's potential to emit and the 
allowable emissions; 



 
(5)  a description of a verifiable method to attain and maintain each limit, 



including monitoring and recordkeeping requirements; 
 



(6)  citation to each requirement that the person seeks to avoid, including an 
explanation of why the requirement would apply in the absence of the limit and how the limit 
allows the person to avoid the requirement; 
 



(7)  repealed 10/6/2013; 
 
(8)  a statement that the owner or operator of the stationary source will be able to 



comply with each limit;  and 
 



(9)  a certification, bearing the signature of the person requesting the limits, that 
states: "Based on information and belief formed after reasonable inquiry, I certify that the 
statements and information in this request are true, accurate, and complete.” 



 
(c)  Within 30 days after receiving a request under (b) of this section, the department will 



 
(1)  make a preliminary decision to approve the request; or 



 
(2)  deny the request and notify the owner or operator of the reasons for the 



denial. 
 



(d)  If the department makes a preliminary decision to approve a request under (c) of this 
section, the department will solicit public comment on the preliminary decision as follows: 
 



(1)  the department will publish a notice in a newspaper of general circulation 
within the area where the stationary source is or will be located;  the department will publish this 
notice in two consecutive issues of the newspaper and in other media the department considers 
appropriate; the notice will include 
 



(A)  the name and address of the applicant and the location or proposed 
location of the stationary source; 



 
(B)  a summary describing the proposed limit, including reference to the 



requirement that the limit avoids;  
 
(C)  a statement that the department will accept public comment on the 



proposed limit for 30 days after first publishing notice; and 
 



(D)  the name and address of the person to whom comments should be 
sent; 
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(2)  the department will make available for public review, in at least one location 
within the area affected by the stationary source, the materials submitted by the owner or 
operator and a copy of the proposed limit; 
 



(3)  the department, upon its own motion or upon a request made in accordance 
with 18 AAC 15.060, will hold a public hearing on the application as described in  
18 AAC 15.060(d) - (h); and 
 



(4)  the department will accept public comments and testimony on the proposed 
limit for 30 days after publishing the notice required by (1) of this subsection; if the department 
determines additional time is needed to allow full public participation, it will  
 



(A)  extend the public comment period by up to an additional 60 days; and 
  



(B)  publish notice of the extension as provided under (1) of this subsec-
tion. 



 
   (e)  After the public comment period provided under (d) of this section, the department 
will consider the comments received during the public comment period and will make a final 
decision whether to approve, approve with conditions, or deny the request for cause.  This final 
decision, or a decision to deny the request under (c)(2) of this section, is a permit action for the 
purpose of review under AS 46.14.200.  The absence of a department decision within 30 days 
after the close of the public comment period provided in (d) of this section will be considered a 
permit action to deny the request for the purpose of review under AS 46.14.200. 
 



(f)  If the department approves a request for a limit, it will issue a letter of approval that 
 



(1)  describes the terms and conditions of the approval, including specific testing, 
monitoring, recordkeeping, or reporting requirements; 
 



(2)  lists all equipment covered by the approval; 
 



(3)  describes the requirement that the limit allows the owner or operator to avoid; 
and 



(4)  contains the statement "I understand and agree to the terms and conditions of 
this approval" followed by a space for the owner's or operator's signature. 
 



(g)  A limit approved under this section becomes effective the day after the department 
receives a copy of the letter of approval bearing the owner's or operator's signature in the space 
provided.  On and after the date the limit becomes effective and until the limit is revised or 
revoked under (h) of this section, the owner and operator shall comply with all terms and 
conditions of the approval. 
 



(h)  The owner or operator may request the department to revise the terms or conditions 
of the approval issued under this section by submitting a new request under (b) of this section.  
The owner or operator may request the department to revoke the approval in writing by 
explaining the reason for the request and applying for each permit listed in the original approval 
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under (f) of this section as if the limit had never been approved.  The limit remains in effect until 
the owner or operator 



 
(1)  obtains a new limit that allows the owner or operator to continue to avoid the 



requirement;  or 
 
(2)  for a request to revoke the limit, obtains any permit that was avoided, and 



complies with any other requirement that was avoided.   
 



 (i)  If an owner or operator requests a limit under this section for a stationary source that 
already has one or more limits approved under this section, the owner or operator shall provide a 
copy of all existing limits with the information provided under (b) of this section. This copy is 
required regardless of whether the new limit will apply to emission units regulated under any 
existing limits. If the department make a preliminary decision to approve the new limit, the 
department will combine the new limit and all existing limits into a single decisional document 
and process it in accordance with (d) – (g) of this section. All existing limits remain in effect 
until the effective date of the new decision, unless revoked earlier in accordance with (h) of this 
section.  (Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 10/1/2004, Register 171; am 
1/29/2005, Register 173; am 7/25/2008, Register 187; am 12/9/2010, Register 196; am 
9/14/2012, Register 203; am 10/6/2013, Register 208) 
 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.140  



AS 46.03.030  AS 46.14.120 
 
 18 AAC 50.230.  Preapproved emission limits.  (a)  This section sets out limits for 
certain stationary sources that become effective the day after the department receives a request 
containing all the required information.  Under these "preapproved" emission limits or PAELs, 
no additional department approval is required.  The owner and operator shall comply with the 
limit while that limit is in effect.  The limit remains in effect until revoked in accordance with (e) 
of this section. 
 



(b)  The owner or operator of a stationary source containing one or more emission units 
described in (c) or (d) of this section may request that the preapproved limits in those subsections 
be applied to that stationary source.  To make the request, the owner or operator shall submit to 
the department the information required for the limit requested. 



 
(c)  Limits on the allowable emissions of, or potential to emit, nitrogen oxides from diesel 



engines may be established by restricting the amount of fuel that may be burned in an engine.  
To implement these limits, the owner or operator shall 
 



(1)  submit to the department a letter or form containing 
 



(A)  the name and address of the stationary source to which the limits will 
apply; 
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(B)  a list of all diesel engines at the stationary source to which the limits 
will apply, including the model and rated capacity of each diesel engine; 



 
(C)  the maximum quantity of fuel, in gallons, that the owner or operator 



will be limited to use in the equipment listed in (B) of this paragraph in any consecutive 
12 months; 



 
(D)  a calculation of the nitrogen oxides, in tons per year, that the equip-



ment listed in (B) of this paragraph would have the potential to emit if subjected to the 
limits on fuel use proposed under (C) of this paragraph, determined by dividing the 
number provided under (C) of this paragraph by 3,309; 



 
(E)  an estimate of the potential to emit nitrogen oxides, in tons per year, 



from all emission units at the stationary source that are not listed under (B) of this 
paragraph; 



 
(F)  a calculation of the stationary source’s total potential to emit nitrogen 



oxides, determined by adding the values derived under (D) and (E) of this paragraph; 
 



(G)  a list setting out each of the conditions required under (2) of this 
subsection;  



 
(H)  a certification bearing the owner's or operator's signature stating that  



 
(i)  "Based on information and belief formed after reasonable 



inquiry, I certify that the information in this request is true, accurate, and com-
plete"; and 



 
(ii)  the owner or operator fully understands the conditions required 



under (2) of this subsection and agrees to those conditions in order to limit 
nitrogen oxide emissions from the equipment listed under (B) of this paragraph to 
no more than the value calculated under (D) of this paragraph; and 



 
(I)  the administration fee in 18 AAC 50.400(f)(2); and 



 
(2)  agree to 



 
(A)  limit the quantity of fuel burned in the equipment listed under (1)(B) 



of this subsection during any consecutive 12 months to no more than the amount pro-
posed under (1)(C) of this subsection; 



 
(B)  record the amount of fuel consumed in the equipment listed under 



(1)(B) of this subsection each month and calculate the total fuel consumed in the equip-
ment during the preceding 12 months; 
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(C)  keep all receipts for fuel purchases and all records and calculations 
under (B) of this paragraph available for department inspection for at least five years; and 



 
(D)  no later than January 31 of each year, submit to the department a copy 



of the records and calculations required by (B) of this paragraph for the preceding year. 
 



(d)  The owner or operator of a gasoline distribution facility may limit the maximum 
daily throughput of gasoline for the stationary source to less than 19,900 gallons.  If the limit in 
this subsection is applied, the department will consider the stationary source to be a bulk gasoline 
plant under the standards adopted by reference in 18 AAC 50.040(a)(2)(M) and (AA). The owner 
or operator shall  
 



(1)  submit to the department a letter or form containing 
 



(A)  the name and address of the stationary source to which the limit will 
apply; 



 
(B)  a list of each tank containing gasoline at the stationary source, 



including the working capacity of each tank;  
 



(C)  a list of the conditions required under (2) of this subsection; and 
 



(D)  a certification bearing the signature of the owner or operator stating 
that 



 
(i)  "Based on information and belief formed after reasonable 



inquiry, I certify that the information in this request is true, accurate, and 
complete"; and 



 
(ii)  the owner or operator fully understands the conditions required 



under (2) of this section and agrees to those conditions in order to be classified as 
a bulk gasoline plant; and 



 
(E)  the administration fee in 18 AAC 50.400(f)(2); and 



 
(2)  agree to 



 
(A)  limit the quantity of gasoline transferred from tanks at the stationary 



source each day to less than 19,900 gallons; 
 
(B)  record the amount of gasoline transferred from tanks at the stationary 



source each day; 
 
(C)  keep all receipts for fuel sales and all records under (B) of this 



paragraph available for department inspection for at least five years; and 
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(D)  no later than January 31 of each year, submit to the department a copy 
of the records required by (B) of this paragraph for the preceding year. 



 
(e)  The owner or operator may terminate a limit under this section by notifying the 



department, in writing, of the proposed date for termination of the limit.  On and after the 
proposed date, the limit is no longer in effect unless the limit made it possible for the owner or 
operator to avoid any preconstruction review procedures or to avoid the requirement for an 
operating permit.  If the limit  



 
(1)  made it possible for the owner or operator to avoid any preconstruction 



review under this chapter, the limit remains in effect until the owner or operator obtains 
 



(A)  a new construction permit under this chapter as if the limit had never 
existed;  or 



 
(B)  under this section, 18 AAC 50.225, or 18 AAC 50.508, a new limit 



that allows the owner or operator to continue to avoid preconstruction review;  or 
 



(2)  did not make it possible to avoid preconstruction review, but made it possible 
to avoid a Title V permit or minor permit to operate, the limit remains in effect until the owner or 
operator obtains 



 
(A)  a new Title V permit under this chapter as if the limit had never 



existed; or 
 
(B)  under this section or under a permit classified in 18 AAC 50.508, a 



 new limit that allows the owner or operator to continue to avoid the need for the permit.   
(Eff. 1/18/97, Register 141; am 6/21/98, Register 146; am 10/1/2004, Register 171; am 
1/29/2005, Register 173; am 7/1/2010, Register 194; am 9/26/2015, Register 215) 
 
Authority: AS 44.46.025  AS 46.14.030  AS 46.14.170 



AS 46.03.020   AS 46.14.120  AS 46.14.180 
AS 46.14.010  AS 46.14.130  AS 46.14.240 



  AS 46.14.020 
 
 
 18 AAC 50.235.  Unavoidable emergencies and malfunctions.  (a)  If an unavoidable 
emergency, malfunction, or nonroutine repair causes emissions in excess of a technology-based 
emission standard, the owner, operator, or permittee shall 
 



(1)  take all reasonable steps to minimize levels of emissions that exceed the 
standard; and 



 
(2)  give written notice to the appropriate department office within two working 



days after the event commenced or was discovered; notice under this paragraph must include a 
description of the event, the cause of the event, steps taken to mitigate emissions, and corrective 
measures taken or to be taken. 
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(b)  A person who asserts the affirmative defense recognized in AS 46.14.560 must 
demonstrate that 
 



(1)  an unavoidable emergency, malfunction, or nonroutine repair of an emission 
unit occurred, and the person can identify the cause; 
 



(2)  the stationary source was being properly operated when the event described in 
(1) of this subsection occurred;  and 
 



(3)  the person took the steps required under (a) of this section. 
 



(c)  In any enforcement action, the person seeking to assert the affirmative defense under 
AS 46.14.560 and this section has the burden of proof. 
 



(d)  For the purposes of this section, an emergency or malfunction is unavoidable  
 



(1)  if it arises from a sudden and reasonably unforeseeable event beyond the 
person's control, including an act of God, that requires immediate corrective action to restore 
normal operation; and  
 



(2)  to the extent it was not the result of improper design, lack of preventive 
maintenance, careless or improper operation, or operator error.  (Eff. 1/18/97, Register 141; 
am 6/14/98, Register 146; 10/1/2004, Register 171) 
 
Authority: AS 46.03.020  AS 46.14.140  AS 46.14.560 
 
 
 18 AAC 50.240.  Excess emissions.  (a)  In an enforcement action, the owner, operator, 
or permittee has the burden of proving that excess emissions were unavoidable.  This 
demonstration is a condition to obtaining relief under (d), (e), and (f) of this section. 
 



(b)  Excess emissions violations that the department determines to be unavoidable under 
this section are not subject to penalty by the department.  This section does not limit the 
department's power to enjoin the emission or require corrective action. 
 



(c)  Excess emissions that present a potential threat to human health or safety or that the 
owner, operator, or permittee believes to be unavoidable must be reported to the department as 
soon as possible.  Unless otherwise specified in the stationary source's permit, other excess 
emissions must be reported within 30 days after the end of the month during which the emissions 
occurred or as part of the next routine emission monitoring report, whichever is sooner.  If 
requested by the department, the owner, operator, or permittee shall submit a full written report 
that includes the known causes, the corrective actions taken, and the preventive measures to be 
taken to minimize or eliminate the chance of recurrence. 
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(d)  Excess emissions due to startup or shutdown will be considered unavoidable if the 
owner, operator, or permittee reports them as required under (c) of this section and demonstrates 
that  



(1)  the excess emissions could not have been prevented through careful planning 
and design; and 



 
(2)  if a bypass of control equipment occurred, the bypass was necessary to 



prevent loss of life, personal injury, or severe property damage. 
 



(e)  Excess emissions due to scheduled maintenance will be considered unavoidable if the 
owner, operator, or permittee reports them as required under (c) of this section and demonstrates 
that the excess emissions could not have been avoided through reasonable design, better 
scheduling for maintenance, or better operation and maintenance practices. 



 
(f)  Excess emissions due to upsets will be considered unavoidable if the owner, operator, 



or permittee reports them as required under (c) of this section and demonstrates that 
 



(1)  the event was not caused by poor or inadequate design, operation, or 
maintenance or by any other reasonably preventable condition; 
 



(2)  the event was not of a recurring pattern indicative of inadequate design, 
operation, or maintenance;  and 
 



(3)  when the operator knew or should have known that an emission standard or 
permit condition was being exceeded, the operator took immediate and appropriate corrective 
action in a manner consistent with good air pollution control practice for minimizing emissions 
during the event, taking into account the total emissions impact of the corrective action, 
including slowing or shutting down the source as necessary to minimize emissions.   
 



(g)  A demonstration under (d), (e), or (f) of this section must be supported by records 
made at the time the excess emissions occurred.  (Eff. 1/18/97, Register 141; am 10/1/2004, 
Register 171; am 12/29/2016, Register 220) 
 
Authority: AS 46.03.020  AS 46.14.140  AS 46.14.560 
  AS 46.14.030 
 
 
 18 AAC 50.245.  Air quality episodes and advisories for air pollutants other than 
PM-2.5.  (a)  The department or a local air quality control program may declare an air quality 
episode and prescribe and publicize curtailment action if the concentration of an air pollutant in 
the ambient air has reached, or is likely in the immediate future to reach, any of the 
concentrations established in Table 6 in this subsection. 
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Table 6.   



Concentrations Triggering an Air Quality Episode for Air Pollutants Other Than PM-2.5 
 
 Episode Type 



 
 Air Pollutant Concentration in 



micrograms per cubic meter 
{and in ppm where applicable} 



 
 Air alert 



 
Sulfur dioxide 365 (24-hour average) 



{0.14 ppm} 
 
PM-10 150 (24-hour average) 
 
PM-10 from wood burning 
(wood smoke control areas) 



92 (24-hour average) 



 
Carbon monoxide 10,000 (8-hour average) 



{8.7 ppm} 
 
 Air warning 



 
Sulfur dioxide 800 (24-hour average) 



{0.31 ppm} 
 
PM-10 350 (24-hour average) 
 
Carbon monoxide 17,000 (8-hour average) 



{15 ppm} 
 
 Air emergency 



 
Sulfur dioxide 1,600 (24-hour average) 



{0.61 ppm} 
 
PM-10  420 (24-hour average) 
 
PM-10 from wood burning 
(wood smoke control areas) 



During an air alert, a concentration 
measured or predicted to exceed 92 



(24-hour average), and to continue to 
increase beyond the concentration that 



triggered the air alert 
 
Carbon monoxide 34,000 (8-hour average) 



{30 ppm} 
 
 
   (b)  The department or a local air quality control program will declare an air quality 
advisory if, in its judgment, air quality or atmospheric dispersion conditions exist that might 
threaten public health. 
 



(c)  If the department or a local air quality control program declares an air quality 
advisory under (b) of this section, the department or a local air quality control program will 
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(1)  request voluntary emission curtailments from any person issued a permit 
under this chapter whose stationary source’s emissions might impact the area subject to the 
advisory; and  



(2)  publicize actions to be taken to protect public health. 
 



(d)  Nothing in this section alters a local government’s powers or obligations under a 
local air quality control program established under AS 46.14.400 and other local laws, as 
applicable.  (Eff. 1/18/97, Register 141; am 10/1/2004, Register 171; am 2/28/2015, Register 
213) 
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 



AS 46.14.010  AS 46.14.030 
 
 



18 AAC 50.246. Air quality episodes and advisories for PM-2.5. (a)  The department 
or a local air quality control program may declare an air quality episode and prescribe and 
publicize the actions to be taken if the concentrations of PM-2.5 in the ambient air has reached, 
or is likely in the immediate future to reach, any of the concentrations established in Table 6a in 
this subsection.  The episode thresholds and actions prescribed for any area that has a local air 
quality plan included in the State Air Quality Control Plan adopted by reference in 18 AAC 
50.030 must be consistent with the emergency episode provisions included in that plan. 



 
    Table 6a 
 
 Concentrations Triggering an Air Quality Episode for PM-2.5 
 



 



 Episode Type 



 



 Air Pollutant 



 



Concentration in 



micrograms per cubic meter 



Air alert PM-2.5 35.5  (24-hour average) 



Air warning PM-2.5 55.5 (24-hour average) 



Air emergency PM-2.5 150.5 (24-hour average) 



 
 (b)  The department or a local air quality control program authorized by the department 
under AS 46.14.400 will declare a PM-2.5 air quality advisory if, in its judgment, PM-2.5 air 
quality or atmospheric dispersion conditions exist that might threaten public health. 
 
 (c)  If the department or a local air quality control program declares a PM-2.5 air quality 
advisory under (b) of this section, the department or a local air quality control program will 
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  (1)  request voluntary emission curtailments from any person issued a permit 
under this chapter whose stationary source’s emissions might impact the area subject to the 
advisory; and 
 
  (2)  publicize actions to be taken to protect public health. 
 
 (d)  Nothing in this section alters a local government’s powers or obligations under a 
local air quality control program established under AS 46.14.400 and other local laws, as 
applicable.  (Eff. 2/28/2015, Register 213)  
 
Authority: AS 46.03.020  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 
  AS 46.14.010  AS 46.14.030 
 
 
 18 AAC 50.250.  Procedures and criteria for revising air quality classifications.  (a)  
Except for the Class I areas identified in 18 AAC 50.015(c), the class of any geographical area of 
the state can be revised.  This section sets out the procedures and criteria for revising an air 
quality classification. 
 



(b)  A geographic area that exceeds 10,000 acres and is one of the following may be 
classified only as Class I or Class II: 
 



(1)  a national park or national wilderness area established after August 7, 1977; 
or 



(2)  a national monument, national primitive area, national preserve, national 
recreation area, national wild and scenic river, national wildlife refuge or range, or a national 
lakeshore or seashore. 
 



(c)  The department will, on its own motion, or upon receipt of a petition under 
AS 44.62.220, propose to change the air quality classification of a geographical area.  The 
department will, in its discretion, combine or coordinate any public meetings or hearings 
conducted under (e) of this section with those conducted under AS 44.62.180 - 44.62.290.  The 
department will make the report prepared under (d) of this section available to the public during 
the public comment period provided under AS 44.62.210. 
 



(d)  Before proposing a change to a geographic air quality classification, the department 
will prepare, and a person submitting a petition under AS 44.62.220 must provide, a report that 
includes 



 
(1)  an accurate description of the boundaries of the geographic area for which the 



change in air quality classification is proposed; 
 



(2)  the classification in effect for the area and the proposed classification; 
 



(3)  a statement of the reasons why the change to the air quality classification is 
proposed and is in the public interest; 
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(4)  a detailed evaluation of new emissions and ambient air quality impacts 
expected to occur in the area to be reclassified and in adjacent areas as a result of a modification 
to a stationary source in that area or from construction and operation of a new stationary source 
in that area 



(A)  for which a complete permit application under AS 46.14.160 is 
pending before the department at the time the report is prepared; or 



 
(B)  that has been proposed, would be subject to this chapter and 



AS 46.14.120 or 46.14.130, and could not be permitted under those provisions without a 
change in the air quality classification for the area; 



 
(5)  an evaluation of the effects on air quality in other geographic areas classified 



in 18 AAC 50.015(c) of any proposed new or modified stationary source in the area to be 
reclassified; and 
 



(6)  a detailed analysis of the health, environmental, economic, social, and energy 
effects of the proposed reclassification. 
 



(e)  Before the commissioner will adopt an amendment to 18 AAC 50.015(c) that 
changes the air quality classification of an area of the state, 
 



(1)  for any change, 
 



(A)  the federal administrator must have approved the change; 
 



(B)  the department must have conferred with the elected leadership of 
local and other substate general purpose governments in the area covered by the proposed 
redesignation; 



 
(C)  the department must have notified each affected federal land manager 



of the proposed change and provided at least 30 days to comment on the report described 
in (d) of this section; 



 
(D)  the department must have published in a newspaper of general 



circulation in the state a summary of the comments and recommendations of any affected 
federal land manager received under (B) of this paragraph and an explanation of the 
reasons for implementing a change that is inconsistent with the recommendations of the 
federal land manager;  and 



 
(E)  the commissioner must have determined that 



 
(i)  the health, environmental, economic, social, and energy effects 



of the change are in the public interest; and 
 



(ii)  implementing the change will not cause or contribute to a 
violation of the ambient air quality standards or maximum allowable increase; 
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(2)  for any change to the classification of lands within the exterior boundary of a 
reservation of a federally-recognized Indian tribe, the governing body of the tribe must have 
approved the change; and 
 



(3)  for a reclassification of an area to Class III, the change must meet the 
applicable requirements of 42 U.S.C. 7474, adopted by reference as amended through 
December 19, 1996. 



 
(f)  In this section, “federal land manager” has the meaning given in 40 C.F.R. 



51.166(b)(24), as revised as of July 1, 2003 and adopted by reference.  (Eff. 1/18/97, Register 
141; am 10/1/2004, Register 171) 
 
Authority: AS 44.62.210  AS 44.62.230  AS 46.14.030 



AS 44.62.220  AS 46.03.020 
 
 
 



18 AAC 50.260 Guidelines for best available retrofit technology under the regional 
haze rule (a)  For the purposes of this section, the following are adopted by reference: 



 
 (1)  40 C.F.R. 51.301(Definitions), revised as of July 1, 2007, except that 



  (A)  “fugitive emissions” has the meaning given in 18 AAC 50.990; 



  (B)  “major stationary source” has the meaning given in AS 46.14.990 and 
 18 AAC 50.990; 



 
  (C)  “potential to emit” has the meaning given in AS 46.14.990; 



  (D)  “stationary source” has the meaning given in AS 46.14.990; 



 (2)  40 C.F.R. Part 51, Appendix Y (guidelines for BART determinations under 
the regional haze rule), as revised as of July 1, 2007.   



 
 (b)  Sources subject to BART shall be identified consistent with Section III of the BART 



guideline.  No later than 5 days after December 30, 2007, the Department shall notify the owner 
or operator of each source subject to BART in writing and shall identify the affected Class I 
areas.  A notice provided to the owner or operator prior to December 30, 2007 shall satisfy this 
obligation.  Unless the department exempts a source in accordance with Section III of the BART 
guideline, each source subject to BART shall comply with (d) through (h) and (l) through (o) of 
this section.  



 
(c)  An owner or operator notified under (b) of this section may request an exemption 



from BART.  Exemptions from BART approved by the department in writing prior to December 
30, 2007 shall have the same effect as those approved under this subsection.  An exemption from 
BART must be requested and processed as follows: 
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 (1)  the owner or operator shall: 



 (A)  notify the department no later than 10 days after the latter of  
December 30, 2007 or notification under (b) of this section that they intend to request 
exemption from BART through visibility impact analysis modeling;  and 



 
(B)  submit, no more than 30 days after the later of December 30, 2007 or 



the date of the department’s notice under (b) of this section, a visibility impact analysis 
modeling protocol that will meet the requirements of (h)(3) of this section for refined 
visibility impact analysis modeling: 



 
 (2)  no later than 30 days after receiving a submission under (1)(B) of this 



subsection, the department will: 
 



(A)  approve the modeling protocol;  or 



 (B)  disapprove the modeling protocol and notify the owner or operator of 
the reasons for the disapproval; 



 
(3)  upon approval of the modeling protocol, the owner or operator shall 



(A)  conduct a visibility impact analysis in accordance with (h)(3) of this 
section; and 



 
(B)  submit the visibility impact analysis report, including all supporting 



documentation, to the department no later than 60 days after the department approves a 
modeling protocol for the visibility impact analysis; if a modeling protocol is submitted 
and approved prior to December 30, 2007, the visibility impact analysis report required 
under this section shall be submitted no later than 90 days after December 30, 2007; 



 
(4)  the department will approve an exemption if the owner or operator meets the 



requirements of (1) and (3) of this subsection and the information submitted adequately 
demonstrates that the BART-eligible source is not reasonably anticipated to cause or contribute 
to any impairment of visibility in a Class 1 Area identified in the notice provided under (b) of 
this section; 



 
(5)  if the department does not approve an exemption based on the visibility 



impact analysis submitted under (c)(1) and (c)(3) of this section, the owner or operator shall:   
 



(A)  submit a BART control analysis under (d) and (e) of this section;  or 
 
(B)  submit an application under 18 AAC 50.225 for owner-requested 



limits (ORL); that application must be submitted no later than 30 days after the date of 
the disapproval; upon approval of an owner requested limit under 18 AAC 50.225, the 
owner or operator shall comply with the terms and conditions of the approval; if the 
owner requested limit is subsequently rescinded, the owner or operator shall conduct a 
BART control analysis in accordance with (d) – (o) of this section; 
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(6)  the department will notify the owner or operator, the Environmental 
Protection Agency, and each affected federal land manager, in writing, of a department approval 
or disapproval under this subsection; if the decision is to approve an exemption, either through 
visibility impact analysis or an owner-requested limit, the department will explain what 
requirements of this section no longer apply to the BART-eligible source. 
 



(d)  If an owner or operator does not submit an exemption modeling protocol under (c)(1) 
of this section or if the department denies the exemption request under (c) of this section, the 
owner or operator shall submit a BART assessment modeling protocol that meets the 
requirements of (h)(3) of this section for control technology visibility impact analysis modeling 
no more than 30 days after the latest of December 30, 2007, the date of the department’s notice 
under (b) of this section, or the date of the department’s notice disapproving the exemption 
request under (c) of this section. No more than 30 days after submission of a modeling protocol 
under this subsection, the department will  



 
 (1)  approve the modeling protocol;  or  
 
 (2)  disapprove the modeling protocol and notify the owner or operator of the 



reasons for the disapproval. 
 
 (e)  For purposes of analyzing the visibility impact from potential control technologies, 



the owner or operator of each source subject to BART shall submit to the department an analysis 
of control options consistent with Section IV of the BART guidelines; 



 
(1)  no more than 210 days after the later of December 30, 2007 or the date of the 



department’s notice under (b) of this section, if the owner or operator did not submit an 
exemption modeling protocol under (c)(1) of this section;  or 



 
(2)  no more than 180 days after the date of the department’s notice disapproving 



an exemption request submitted under (c) of this section. 
 



 (f)  The pollutants of concern for purposes of BART are SO2, NOx, and PM10. 
 



  (g)  If an owner or operator elects to apply, or has already applied, the most stringent 
controls available consistent with the analysis conducted under (e) of this section, they are not 
required to conduct a visibility impact analysis for the emission units and pollutants to which the 
controls are to be or have been applied. 
 



 (h)  A visibility impact analysis must: 
 
 (1)  use an identical modeling approach for comparing the pre-control and post-



control impacts of potential BART controls; 
 
 (2)  determine the maximum change in visibility impacts in daily deciviews, 



between the current or pre-control technology and each potential BART control option consistent 
with the approved modeling protocol compared to the annual average default natural visibility 
condition as listed in EPA’s Guidance for Estimating Natural Visibility Conditions Under the 
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Regional Haze Rule, EPA-454/B-03-005, dated September 2003 and adopted by reference, at 
each Class I area identified in the notice under (b) of this section. 



 
  (3)  be conducted in a manner consistent with either: 



   (A)  the Western Regional Air Partnership’s  CALMET/CALPUFF 
Protocol for BART Exemption Screening Analysis for Class I Areas in the Western United 
States, dated August 15, 2006 and adopted by reference, as amended by the Summary of 
WRAP RMC BART Modeling for Alaska, Draft #7,  dated April 6, 2007, adopted by 
reference; or 



 
   (B)  a modified protocol that was first submitted as a draft and made 
available for at least a 15-day review by EPA and each affected federal land manager, and 
subsequently approved in writing by the department. 
 



(i)  The department will request from the owner or operator any additional information 
necessary to complete review of the analysis of control options for a source subject to BART.  
The department will establish a reasonable deadline for submitting the information after 
consulting the owner or operator.  The owner or operator shall provide such information no later 
than the deadline established by the department.  



 
(j)  The department will review each analysis of control options and issue a preliminary 



BART determination for each emission unit at each source subject to BART.  In the preliminary 
BART determination, the department will include: 



 
 (1)  the pollutant-specific emission limits for each emission unit at each source 



subject to BART; and 
 
 (2)  the monitoring, record-keeping, and reporting needed to demonstrate 



compliance with the emission limits, consistent with 40 C.F.R. 71.6(a)(3), adopted by reference 
in 18 AAC 50.040(j);  



 
(k)  No more than 120 days after receipt of BART analysis under (e) of this section, the 



department will publish a notice of its preliminary BART determination and provide at least 30 
days for the public to comment in accordance with 40 C.F.R. 71.11, adopted by reference in  
18 AAC 50.040(j) except as follows: 



 
 (1)  the department may distribute a public notice to a person by electronic mail; 



if a person requests to be sent notice by postal mail instead of electronic mail, the department 
will send the notice by postal mail; 



 
 (2)  the department will hold a public hearing only if one is requested within  



15 days after publication of the notice.  
 
(l)  Within 15 days after the deadline for receipt of public comments, and after 



consideration of comments and testimony received, the department will make a final BART 
determination and provide written notice to each owner or operator, EPA, each affected federal 
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land manager, and any person who commented on the preliminary BART determination.  In the 
final BART determination, the department will include 



 
  (1)  the pollutant-specific emission limits for each emission unit at each source 



subject to BART; and 
 
 (2)  the monitoring, record-keeping, and reporting needed to demonstrate 



compliance with the emission limits, consistent with 40 C.F.R. 71.6(a)(3), adopted by reference 
in 18 AAC 50.040(j). 
 



(m)  An informal review of the final BART determination may be requested as prescribed 
in 18 AAC 15.185.  An adjudicatory hearing of the final BART determination may be requested 
as prescribed in 18 AAC 15.195 – 18 AAC 15.340. 



 
(n)  As expeditiously as practicable, but in no case more than five years after the date of 



EPA approval of the regional haze state implementation plan required under 42 U.S.C. 7410 and 
7491, the owner or operator of a source that is subject to a final BART determination under this 
section shall comply with the requirements established in that determination.  



 
(o)  The owner or operator of a source required to install control equipment to comply 



with the BART determination shall: 
 
 (1)  maintain the control equipment and establish procedures to ensure that the 



equipment is properly operated and maintained;  and 
 
 (2)  conduct monitoring, recordkeeping, and reporting in accordance with the 



methods set out in the final BART determination.  
 
(p)  Department services under this section are designated regulatory services for 



preapplication assistance and will be billed to the operating permit covering the source subject to 
BART as set out in 18 AAC 50.400(h) 



 
(q) In this section, 
 
 (1)  “BART” has the meaning given the term “Best Available Retrofit 



Technology” in 40 C.F.R. 51.301, adopted by reference in (a) of this section; 
 



  (2)  “ BART-eligible source” has the meaning given in 40 C.F.R. 51.301, adopted 
by reference in (a) of this section; 



 
  (3)  “BART guidelines” means 40 C.F.R. Part 51, Appendix Y (Guidelines for 
BART determinations under the regional haze rule), adopted by reference in (a) of this section. 
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  (4)  “cause or contribute to impairment of visibility” means to release emissions 
that produce a 0.5 or greater change in the daily deciview when compared against natural 
conditions; for the purposes of this paragraph, “natural conditions” includes naturally occurring 
phenomena that reduce visibility as measured in terms of light extinction, visual range, contrast, 
or coloration; 
 
  (5)  “deciview” has the meaning given in 40 C.F.R. 51.301, adopted by reference 
in (a) of this section; 



 
  (6)  “existing stationary facility” has the meaning given in 40 C.F.R. 51.301, 
adopted by reference in (a) of this section; 
 
  (7)  “federal land manager” has the meaning given in 40 C.F.R. 51.301, adopted 
by reference in (a) of this section; 
 
  (8)  “maximum change” means the greatest relative change in visibility between 
pre-BART controls and post-BART controls for purposes of this section; 



 
  (9)  “sources subject to BART” means a source identified by the department in 
accordance with Section III of the BART guidelines; 



 
  (10)  “visibility impact analysis” means an air quality modeling analysis 
conducted for the purposes of determining visibility impacts.  (Eff. 12/30/2007, Register 184; am 
7/1/2010, Register 194; am 10/6/2013, Register 208; am 9/26/2015, Register 215) 



 
Authority:   AS 46.03.710  AS 46.14.020  Sec. 30, ch. 74, SLA 1993 
  AS 46.14.010  AS 46.14.030  
 Editor’s note:  The Guidance for Estimating Natural Visibility Conditions Under the 
Regional Haze Rule, the CALMET/CALPUFF Protocol for BART Exemption Screening Analysis 
for Class I areas in the Western United States, and the Summary of WRAP RMC BART Modeling 
for Alaska, Draft #7, adopted by reference in 18 AAC 50.260(h), may be reviewed at the 
department's Anchorage, Fairbanks, or Juneau office.  To obtain a copy of these or any other 
documents adopted by reference in this section, contact the Department of Environmental 
Conservation, Air Quality Division at (907) 465-5100.    
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Article 3.  Major Stationary Source Permits. 
 
Section 
300.  (Repealed) 
301.  Permit continuity 
302.  Construction permits 
305.  (Repealed) 
306.  Prevention of significant deterioration (PSD) permits 
310.  (Repealed) 
311.  Nonattainment area major stationary source permits 
315.  (Repealed) 
316.  Preconstruction review for construction or reconstruction of a major source of hazardous 
air pollutants 
320.  (Repealed) 
321.  Case-by-case maximum achievable control technology determinations 
322.  (Repealed) 
325.  (Repealed) 
326.  Title V operating permits 
330.  (Repealed)  
335.  (Repealed) 
340.  (Repealed) 
341.  (Repealed) 
345.  Construction and operating permits: standard permit conditions 
346.  Construction and operating permits: other permit conditions 
350.  (Repealed)  
355.  (Repealed) 
360.  (Repealed) 
365.  (Repealed) 
370.  (Repealed) 
375.  (Repealed) 
380.  (Repealed) 
385.  (Repealed) 
390.  (Repealed) 
 



18 AAC 50.300.  Construction permits: classifications.  Repealed.  (Eff. 1/18/97, 
Register 141; am 6/21/98, Register 146; am 2/2/2002, Register 161; am 5/3/2002, Register 162; 
repealed 10/1/2004, Register 171) 



 
18 AAC 50.301.  Permit continuity.  (a)  An air quality permit that is effective under 



this chapter as of October 1, 2004 remains in effect until it 
 



(1)  expires, consistent with AS 46.14.230;  
 
(2)  is revoked by the department under AS 46.14.280;  or 
 
(3)  is replaced by a permit issued under this chapter.  
 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



80 



 
 



(b)  For a permit under this chapter, if the applicant has submitted a complete application 
before October 1, 2004, but the department has not yet issued the permit by that date, the 



 
(1)  applicant may request in writing that the department process the application 



under the regulations in effect before or after October 1, 2004;  and 
 
(2)  department will process the application in accordance with the applicant’s 



request.  (Eff.10/1/2004, Register 171) 
 



Authority: AS 46.03.020  AS 46.14.120  AS 46.14.230 
AS 46.14.010  AS 46.14.130  AS 46.14.280 



  AS 46.14.020  AS 46.14.140 
 



18 AAC 50.302.  Construction permits.  (a)  An owner or operator must obtain a 
construction permit before beginning actual construction of a new major stationary source, a 
major modification, a PAL major modification, or a new stationary source or modification 
subject to the construction permitting requirements of 42 U.S.C. 7412(i) (Clean Air Act sec. 
112(i)).  The owner or operator must obtain one or more of the following types of construction 
permits, as applicable: 



 
(1)  a prevention of significant deterioration (PSD) permits under 18 AAC 50.306; 
 
(2)  a nonattainment area major stationary source permit under 18 AAC 50.311; 
 
(3)  a construction permit under 18 AAC 50.316 for a major source of hazardous 



air pollutants. 
 



(b)   If a stationary source or modification requires permits under more than one section 
in this chapter, the owner or operator may file a single permit application, and the department 
will issue a single permit incorporating all applicable construction permit requirements.   



 
(c)  If a term or condition is established in a PSD permit listed in (a)(1) of this section, or 



established in a PSD permit incorporated into a permit under (b) of this section, and is identified 
in the permit as solely necessary to meet a Title V requirement associated with an integrated 
review conducted under 18 AAC 50.306(c)(3), the term or condition is considered a Title V term 
or condition upon incorporation into a Title V permit. A subsequent revision to the term or 
condition may be made solely through the applicable Title V operating permit amendment or 
modification provisions of 18 AAC 50.326.  (Eff.10/1/2004, Register 171; am 12/9/2010, 
Register 196; am 9/14/2012, Register 203) 



 
Authority: AS 46.03.020  AS 46.14.030  AS 46.14.140 



AS 46.14.010   AS 46.14.120  Sec. 30, ch. 74, SLA 1993 
AS 46.14.020  
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18 AAC 50.305.  Construction permit provisions requested by the owner or 
operator.  Repealed.  (Eff. 1/18/97, Register 141; repealed 10/1/2004, Register 171) 



 
 
18 AAC 50.306.  Prevention of significant deterioration (PSD) permits.  (a)  An 



owner or operator must obtain a prevention of significant deterioration (PSD) permit under this 
section before beginning actual construction of a new major stationary source, a major 
modification, or a PAL major modification.   



 
(b)  To satisfy the requirement of (a) of this section, the owner or operator must comply 



with the requirements of 40 C.F.R. 52.21, adopted by reference in 18 AAC 50.040 with the 
following changes: 



 
(1)  in 40 C.F.R. 52.21,  
 
 (A) the term “administrator” means 
 



 (i)  “federal administrator” in 40 C.F.R. 52.21(b)(17), (b)(37), 
 (b)(43), (b)(48)(ii)(c), (i)(1)(x), (l)(2), and (p)(2); and 



 
 (ii)  “department” elsewhere; 
 
(B)  the term “national ambient air quality standard” means an ambient air 



quality standard set out in 18 AAC 50.010 for this state; 
 
(C)  the term “ambient air increment” or “maximum allowable increase” 



means a maximum allowable increase set out in Table 3 in 18 AAC 50.020(b), calculated 
as described in 18 AAC 50.020;  



 
(2)  exclusions from increment consumption apply to the maximum extent 



allowed under 18 AAC 50.215(b)(2); 
 
(3)  in 40 C.F.R. 52.21(i)(1)(xi), each reference to the date “July 15, 2008” is 



replaced with “December 9, 2010”. 
 



(c)  The department will issue each permit under this section following the procedures 
and other requirements of AS 46.14, and of 40 C.F.R. 51.166(f) and (q)(2), and 40 C.F.R. 52.21, 
as adopted by reference in 18 AAC 50.040, with the following additions and exemptions:  



 
(1)  the date of receipt of the application is the date that the department has 



received all required information under AS 46.14.160 and this section; 
 
(2)  the department will provide at least 30 days for the public to comment, and 



upon its own motion or upon a request in accordance with 18 AAC 15.060, will hold a public 
hearing on the application as described in 18 AAC 15.060(d) - (h); 
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(3)  if requested by the owner or operator of a stationary source or modification 
that requires both a PSD permit and a Title V permit or permit modification, the department will 
integrate review of the operating permit application or amendment required by 18 AAC 50.326 
and the PSD permit application required by this section; a PSD permit application designated for 
integrated review will be processed in accordance with procedures and deadlines described in  
18 AAC 50.326. 



 
(d)  In each PSD permit issued under this section, the department will include terms and 



conditions 
(1)  as necessary to ensure that the permittee will construct and operate the 



proposed stationary source or modification in accordance with this section, including terms and 
conditions consistent with AS 46.14.180 that require the permittee to  



 
(A)  install, use, and maintain monitoring equipment; 
 
(B)  sample emissions according to the methods prescribed by the 



department, at locations and intervals specified by the department, and by procedures 
specified by the department; 



 
(C)  provide source test reports, monitoring data, emissions data, and 



information from analysis of any test samples; 
 
(D)  keep records; and 
 
(E)  make periodic reports on process operations and emissions, and 



reports consistent with 18 AAC 50.235 – 18 AAC 50.240; and 
 



(2)  for payment of fees consistent with 18 AAC 50.400 – 18 AAC 50.420. 
 



(e)  A person described in AS 46.14.200 may request an adjudicatory hearing to 
challenge the issuance, denial, or conditions of a PSD permit as prescribed in 18 AAC 15.195 –  
18 AAC 15.340.  (Eff.10/1/2004, Register 171; am 7/25/2008, Register 187; am 12/9/2010, 
Register 196; am 1/4/2013, Register 205) 



 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
 



18 AAC 50.310.  Construction permits: application.  Repealed. (Eff. 1/18/97, Register 
141; repealed 10/1/2004, Register 171) 



 
18 AAC 50.311.  Nonattainment area major stationary source permits.  (a)  In 



accordance with the provisions of 40 C.F.R. 51.165, as adopted by reference in 18 AAC 50.040, 
before commencing construction of a major stationary source, major modification, or PAL major 
modification for a nonattainment pollutant in a nonattainment area, an owner or operator must 
obtain a construction permit from the department.  
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(b)  The application for a permit under this section must include 
 



(1)  for the nonattainment air pollutant, a 
 
(A)  demonstration, including substantiating information, that emissions of 



the pollutant will be controlled to a rate that represents the lowest achievable emission 
rate (LAER); 



 
(B)  demonstration that reductions in actual emissions from other 



stationary sources within the nonattainment area will equal or exceed the expected 
maximum emissions increase from the construction and operation of the stationary source 
or modification;  and 



 
(C)  description of the proposed reductions in actual emissions used to 



demonstrate satisfaction of the requirements in (B) of this paragraph; the description must 
include 



(i)  from each stationary source providing the emission reductions, 
a complete application for a minor permit under 18 AAC 50.508(4);  and 



 
(ii)  a certification that proposed reductions in actual emissions will 



occur before the onset of emission increases from the stationary source or 
modification; 



 
(2)  a demonstration that other stationary sources owned or operated by the 



applicant within the state are in compliance with 
 



(A)  AS 46.14, this chapter, the Clean Air Act, and applicable federal 
regulations; or 



 
(B)  an order issued under AS 46.03 that controls air emissions from those 



stationary sources;  and 
 



(3)  a demonstration that the benefits of construction, operation, or modification 
of the stationary source will significantly outweigh the environmental and social costs incurred, 
considering factors such as alternative sites, sizes, production processes, and environmental 
control techniques. 



 
(c)  In accordance with 40 C.F.R. 51.161, as revised as of July 1, 2003 and adopted by 



reference, the department will provide notice and opportunity for a 30 - day public comment 
period on the department’s proposed permit or proposed denial.  The department will issue a 
permit only if the department finds that the applicant has shown that the stationary source or 
modification will meet the requirements of (b) of this section and 40 C.F.R. 51.165, adopted by 
reference in 18 AAC 50.040. 



 
(d)  In each construction permit issued under this section, the department will include 



terms and conditions  
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(1)  as necessary to ensure that the proposed stationary source or modification will 
meet the requirements of this section, including terms and conditions consistent with  
AS 46.14.180 for  
 



(A)  installation, use, and maintenance of monitoring equipment; 
 
(B)  sampling emissions according to the methods prescribed by the 



department, at locations and intervals specified by the department, and by procedures 
specified by the department; 



 
(C)  providing source test reports, monitoring data, emissions data, and 



information from analysis of any test samples; 
 
(D)  keeping records; and 
 
(E)  making periodic reports on process operations and emissions, and 



reports consistent with 18 AAC 50.235 – 18 AAC 50.240; and 
 



(2)  for payment of fees consistent with 18 AAC 50.400 – 18 AAC 50.420.  (Eff. 
10/1/2004, Register 171) 



 
Authority: AS 46.03.020  AS 46.14.020  AS 46.14.170 
  AS 46.03.850  AS 46.14.130  AS 46.14.180 



AS 46.14.010  AS 46.14.140  
 
18 AAC 50.315.  Construction permits: review and issuance.  Repealed.  (Eff. 



1/18/97, Register 141; am 6/21/98, Register 146; am 7/11/2002, Register 163; repealed 
10/1/2004, Register 171) 



 
18 AAC 50.316.  Preconstruction review for construction or reconstruction of a 



major source of hazardous air pollutants.  (a)  Applicability.  The owner or operator of a 
major source of hazardous air pollutants subject to a standard under 40 C.F.R. Part 63, adopted 
by reference in 18 AAC 50.040, must obtain a construction permit before 



 
(1)  constructing a new major source of hazardous air pollutants subject to that 



standard; 
(2)  reconstructing a major source of hazardous air pollutants subject to that 



standard;  or  
 
(3)  reconstructing a major source of hazardous air pollutants in a way that causes 



the source to become an affected source that is major-emitting under 40 C.F.R. Part 63 and 
subject to that standard. 



 
(b)  Definitions.  The term “administrator” as used in 40 C.F.R. 63.5(d) - (e), adopted by 



reference in 18 AAC 50.040, means “department” for the purposes of this section. 
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(c)  Procedures for preconstruction approval.  An application for a construction permit 
required under this section must be prepared and submitted in accordance with 40 C.F.R. 
63.5(d), adopted by reference in 18 AAC 50.040.  After receiving a complete application, 



 
(1)  the department will prepare a report that contains a preliminary decision to 



approve or deny the permit application; the department will make a decision to issue the permit 
only if the department determines that the criteria of 40 C.F.R. 63.5(e)(1), adopted by reference 
in 18 AAC 50.040, are met; 



 
(2)  if the department makes the preliminary decision to deny the permit 



application, the owner, operator, or permittee may submit additional information for the 
department to consider before the department makes a final decision, as follows: 



 
(A)  after consulting with the applicant, the department will specify dates 



by which the applicant must submit any additional information under this paragraph; 
 
(B)  within 60 days after receiving the additional information, the 



department will 
 



(i)  make a preliminary decision to approve or approve with 
conditions;  or 



 
(ii)  take a final permit action and deny the permit application for 



cause; 
 



(3)  if the department makes a preliminary decision to approve the permit 
application, the department will 



 
(A)  prepare a draft permit;  
 
(B)  provide at least 30 days for the public to comment, and upon its own 



motion or upon a request in accordance with 18 AAC 15.060, will hold a public hearing 
on the application as described in 18 AAC 15.060(d) - (h); and 



 
(C)  make available for public review the materials submitted by the 



applicant and a copy of the proposed permit in at least one location within the area known 
or expected to be affected by the stationary source as proposed; 



 
(4)  if the department makes a decision to issue a final permit, the department will 



issue the permit consistent with AS 46.14.170. 
 



(d)  Permit Content.  In a permit under this section, the department will include terms 
and conditions that 



 
(1)  reference specific applicable requirements under each applicable subpart of  



40 C.F.R. 63, adopted by reference in 18 AAC 50.040; 
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(2)  require reporting in accordance with 18 AAC 50.235 - 18 AAC 50.240; and 
 
(3)  require payment of fees in accordance with 18 AAC 50.400 -  



18 AAC 50.420. 
  



(e)  Notification.  For each notification that the owner or operator is required to send to 
the administrator under 40 C.F.R. 63.9, adopted by reference in 18 AAC 50.040, the owner or 
operator shall also send a copy of the notification to the department.  (Eff. 10/1/2004, Register 
171; am 12/1/2004, Register 172) 
 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
 



18 AAC 50.320.  Construction permits: content and duration.  Repealed.  (Eff. 
1/18/97, Register 141; repealed 10/1/2004, Register 171) 



 
18 AAC 50.321.  Case-by-case maximum achievable control technology 



determinations.  (a)  Purpose.  This section implements EPA requirements for case-by-case 
maximum achievable control technology (MACT) determinations under 42 U.S.C. 7412(g) 
(Clean Air Act, sec. 112(g) and in 40 C.F.R. 63.40 - 63.44, adopted by reference in  
18 AAC 50.040.  



 
(b)  Applicability.  This section applies to any owner or operator who constructs or 



reconstructs a major source of hazardous air pollutants after October 1, 2004, unless the 
 



(1)  major source of hazardous air pollutants has been specifically regulated or 
exempted from regulation by a standard under 42 U.S.C. 7412(d), (h), or (j) (Clean Air Act secs. 
112(d), (h), or (j), and  40 C.F.R. Part 63, adopted by reference in 18 AAC 50.040;  or 



 
(2)  stationary source is exempted under (c) of this section.  
 



(c)  Exclusions from this section.  The requirements of this section do not apply to 
 



(1)  an electric utility steam generating unit unless, and until such time as that unit 
is added to the source category list under 42 U.S.C. 7412(c)(5) (Clean Air Act, sec. 112(c)(5));  



 
(2)  a stationary source that is within a source category that has been deleted from 



the source category list under 42 U.S.C. 7412(c)(9) (Clean Air Act, sec 112(c)(9));  or 
 
(3)  research and development activities, as defined in 40 C.F.R. 63.41. 
 



(d)  Prohibition.  A person subject to this section may not begin actual construction or 
reconstruction of a major source of hazardous air pollutants unless the department has made a 
final and effective case-by-case determination under (e) of this section under which emissions 
from the constructed or reconstructed major source of hazardous air pollutants will be controlled 
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to a level no less stringent than the maximum achievable control technology emission limitation 
for new sources.   



 
(e)  Procedures for MACT determinations.  To satisfy the requirements of (d) of this 



section the owner or operator must obtain a notice of MACT approval under the procedures of  
40 C.F.R. 63.43(d) – (m), adopted by reference in 18 AAC 50.040.  To the extent practicable, the 
department will coordinate processing of the notice of MACT approval with the processing of 
any permit that is required for the stationary source or modification under this chapter. 
 



(f)  Definitions.  For purposes of this section, 
 



(1)  the definitions of 40 C.F.R. 63.41 are adopted by reference, except that 
“permitting authority” means the department; 



 
(2)  terms used in this section that are not defined in 40 C.F.R. 63.41 have the 



meaning given in the Clean Air Act and 40 C.F.R. 63, Subpart A, except that “construction,” 
“emission standard,” “hazardous air pollutant,” “operator,” “owner,” “potential to emit,” and 
“stationary source” have the meanings given in AS 46.14.990 and “fugitive emissions” has the 
meaning given in 18 AAC 50.990.  (Eff. 10/1/2004, Register 171; am 12/1/2004, Register 172; 
am 10/6/2013, Register 208) 



 
Authority: AS 46.14.010(a) AS 46.14.020 
 



18 AAC 50.322.  Construction permits: reopenings.  Repealed.  (Eff. 1/18/97, Register 
141; repealed 10/1/2004, Register 171) 



 
 18 AAC 50.325. Operating permits: classifications.  Repealed. (Eff. 1/18/97, Register 
141; am 6/21/98, Register 146; repealed 10/1/2004, Register 171) 
 



18 AAC 50.326.  Title V operating permits.  (a)  Obligation for a permit.  Except as 
provided in (b) – (k) of this section, an owner or operator of a Title V source must obtain a  
Title V permit consistent with 40 C.F.R. Part 71, as adopted by reference in 18 AAC 50.040. 



 
(b)  Definitions.  For purposes of this section, the definitions of 40 C.F.R. 71.2 are 



adopted by reference, except that  
 



(1)  “permitting authority” and “delegate agency” mean the department; 
 
(2)  “applicable requirement” also means any obligation created by AS 46.14, this 



chapter, or a term or condition of a preconstruction permit issued by the department”; 
 
(3)  “part 71 permit” means a Title V permit; 
 
(4)  “part 71 program” means the permit program under this section; 
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(5)  “part 71 source” means any source subject to the permitting requirements 
under this section;  



 
(6)  “emissions unit” has the meaning given in AS 46.14.990; 
 
(7)  “stationary source” has the meaning given in AS 46.14.990; 
 
(8)  “administrator” means the administrator of EPA, except that “administrator” 



or “regional administrator” means the department at  
 



(A)  40 C.F.R. 71.3(e); and 
 
(B)  40 C.F.R. 71.6(a)(7). 
 



(c)  Applications.  To be timely, an application must satisfy AS 46.14.150, and 40 C.F.R. 
71.5(a)(1)(i) - (ii) do not apply.  To be timely, an application for renewal must also satisfy         
40 C.F.R. 71.5(a)(1)(iii). Application fees must be paid in accordance with 18 AAC 50.400 –    
18 AAC 50.430.  To establish confidentiality for information submitted to the department, the 
owner and operator must satisfy the requirements of AS 46.14.520, and 40 C.F.R. 71.5(a)(3) 
does not apply.  The requirements of 18 AAC 50.205 apply to a permit application, report, or 
compliance certification under this section, and 40 C.F.R. 71.5(d) does not apply.  After March 
13, 2013, an applicant for an operating permit, modification or revision to an operating permit, or 
renewal of an existing operating permit must use the department’s Title V Standard Application 
and Forms, adopted by reference in 18 AAC 50.035(a). The owner or operator of an existing 
Title V source who is planning a modification that requires a Title I permit as well as an 
operating permit modification may request either  



 
(1)  integrated review of the Title I and Title V permits, in which the department 



will consolidate all required public notices, hearings, and comment periods; the applicant may 
provide either one application for both requested permits, or two separate applications;  or  



 
(2)  changing the Title V permit by administrative amendment under 40 C.F.R. 



71.7(d), adopted by reference in 18 AAC 50.040; to qualify for this option, the application must 
satisfy the requirements for both the Title I and Title V applications; for applications that qualify, 
the department will issue or deny the Title I permit following the required procedures for the 
Title I permit, and all of the procedures of this section; a Title I permit must include all of the 
permit content required for the Title I permit and required under this section. 



 
(d)  Applications – insignificant emission units.  The provisions in 40 C.F.R. 



71.5(c)(11) for insignificant emission units and activities do not apply and are replaced by         
(d) - (i) of this section.  Emission units and activities described in (e) - (i) of this section are 
insignificant and need not be included in an operating permit application except as follows:  



 
(1)  an emission unit is not insignificant and must be included in an operating 



permit application if the emission unit is subject to  
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(A)  a federal requirement adopted by reference in 18 AAC 50.040(a) - 
(d);  



 
(B)  an emission unit-specific requirement established under  
 



(i)  18 AAC 50.201; 
 
(ii)  a construction permit issued under this chapter; or 
 
(iii)  a permit issued before January 18, 1997; or  
 



(C)  a stationary source-specific or emission unit-specific emission 
limitation;  



 
(2)  the application must list each requirement of 18 AAC 50.040(e),  



18 AAC 50.050 - 18 AAC 50.075, 18 AAC 50.085, and 18 AAC 50.090 that applies to 
insignificant emission units at the stationary source;  



 
(3)  the application must list each emission unit at the stationary source that is 



identified as insignificant under (e) or (g) of this section; if requested by the department, the 
applicant must provide sufficient documentation for the department to determine whether a 
source has been appropriately listed as insignificant;  



 
(4)  the application may not omit information needed to evaluate the fee required 



under 18 AAC 50.410; 
 
(5)  the application must include compliance certification based on reasonable 



inquiry for insignificant emission units; a compliance certification made during the permit term 
according to the schedule proposed to satisfy 40 C.F.R. 71.5(c)(9) must include insignificant 
emission units;  



 
(6)  the application must propose conditions for monitoring, record keeping, and 



reporting if the conditions are necessary to assure compliance with requirements identified in (2) 
of this subsection.  



 
(e)  Applications – insignificant emission units: emission rate basis.  Except as 



provided in (d) of this section, an emission unit is insignificant based on emission rate if its 
actual emissions of each air pollutant are less than the rates listed in this subsection.  If requested 
by the department, an applicant or permittee shall demonstrate that an emission unit listed as 
insignificant under this subsection has actual emissions less than the following rates:  



 
(1)  five TPY of carbon monoxide;  
 
(2)  two TPY of nitrogen oxides;  
 
(3)  two TPY of sulfur oxides;  
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(4)  two TPY of volatile organic compounds;  
 
(5)  0.75 TPY of PM-10;  
 
(6)  0.005 TPY of lead;  
 
(7)  0.15 TPY of fluorides;  
 
(8)  0.35 TPY of sulfuric acid mist;  
 
(9)  0.5 TPY of hydrogen sulfide;  
 
(10)  0.5 TPY of total reduced sulfur, including hydrogen sulfide;  
 
(11)  0.000000175 TPY of municipal waste combustor organics, measured as total 



tetra- through octa- chlorinated dibenzo-p-dioxins and dibenzofurans;  
 



(12)  0.75 TPY of municipal waste combustor metals, measured as particulate 
matter;  



 
(13)  two TPY of municipal waste combustor acid gases, measured as Sulfur 



dioxide and hydrogen chloride;  
 
(14)  two TPY of ozone depleting substances in aggregate, the sum of Class I and 



Class II substances as defined in the Clean Air Act and 40 C.F.R. Part 82, adopted by reference 
in 18 AAC 50.040;  



 
(15)  for greenhouse gases, 3,750 TPY of CO2 equivalent emissions (CO2e); 
 
(16)  0.5 TPY for any regulated air pollutant not listed in (1) – (15) of this 



subsection.  
 



(f)  Applications – insignificant emission units:  category basis.  Except as provided in 
(d) of this section, the following categories of emission units are insignificant:  



 
(1)  mobile transport tanks on vehicles, except for those containing asphalt or 



volatile liquids;  
 
(2)  lubricating oil storage tanks;  
 
(3)  equipment used to mix, package, store, or handle soaps, lubricants, hydraulic 



fluid, vegetable oil, grease, animal fat, and aqueous salt solutions if covered in a manner that 
minimizes or prevents unintended emissions; this category does not include equipment used to 
mix or package powdered detergent, spray dryers, or any equipment that must have an emission 
control device to comply with the requirements of 18 AAC 50.045(d) or 18 AAC 50.055; 



 
(4)  pressurized storage of oxygen, nitrogen, carbon dioxide, air, or inert gasses;  
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(5)  vents from continuous emissions monitors and other analyzers;  
 
(6)  sampling connections used exclusively to withdraw materials for laboratory 



analyses and testing;  
 
(7)  sample gathering, preparation, and management;  



 
(8)  equipment and instrumentation used for quality control, quality assurance, or 



inspection purposes;  
 
(9)  laboratory calibration and maintenance equipment;  
 
(10)  individual laboratory hoods;  
 
(11)  ventilating units used for human comfort that do not exhaust air pollutants 



into the ambient air from any manufacturing, industrial, or commercial process;  
 
(12)  comfort air conditioning;  
 
(13)  maintenance and upkeep activities such as routine housekeeping, grounds 



keeping, lawn and landscaping activities, general repairs, cleaning, painting, welding, plumbing, 
re-tarring roofs, applying insulation to buildings in accordance with applicable environmental 
and health and safety requirements, and paving or striping parking lots if these activities are not 
conducted as part of a manufacturing process, are not related to the primary business activity of 
the stationary source, and do not otherwise require a permit revision; this category does not 
include process control flares, spray paint equipment for rail cars or aircraft, or boilers or internal 
combustion engines used to provide electric power or heat;  



 
(14)  portable solid waste containers such as dumpsters for municipal solid waste 



or office wastes;  
 
(15)  structural changes that do not give rise to air pollutant emissions; this 



category does not include emissions from construction activities;  
 
(16)  portable welding, brazing, cutting, and soldering operations used in 



incidental maintenance;  
 
(17)  recreational fireplaces, including the use of barbecues, campfires, and 



ceremonial fires;  
 
(18)  food preparation for human consumption including cafeterias, kitchen 



facilities, and barbecues located at a source for providing food service on the premises;  
 
(19)  tobacco smoking rooms and areas;  
 
(20)  emergency backup generators at single family or duplex residential 



locations;  
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(21)  washers, dryers, extractors, and tumblers for fabrics using water solutions of 
bleach or detergents;  



 
(22)  janitorial services and consumer use of janitorial products;  
 
(23)  office activities;  
 
(24)  materials and equipment used by, and activity related to, operation of an 



infirmary if the infirmary is not the stationary source’s business activity; this category does not 
include medical waste incineration at military bases;  



 
(25)  personal care activities;  
 
(26)  bathroom and toilet vents;  
 
(27)  septic sewer systems, not including active wastewater treatment facilities;  
 
(28)  cleaning and sweeping of streets and paved surfaces;  
 
(29)  fuel and exhaust emissions from vehicles in parking lots;  
 
(30)  flares used to indicate danger to the public;  
 
(31)  firefighting and similar safety equipment and equipment used to train 



firefighters not subject to 18 AAC 50.065; 
 
(32)  non-commercial smokehouses;  
 
(33)  drop hammers or hydraulic presses for forging or metalworking;  
 
(34)  blacksmith forges;  
 
(35)  inspection equipment for metal products;  
 
(36)  conveying and storage of plastic pellets;  
 
(37)  plastic pipe welding;  
 
(38)  tire buffing where a water spray is used with the particulate collection 



system to prevent smoke generation;  
 
(39)  wet sand and gravel screening;  
 
(40)  wax application;  
 
(41)  ultraviolet curing processes;  
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(42)  hand-held applicator equipment for hot melt adhesives;  
 
(43)  steam cleaning operations;  
 
(44)  steam sterilizers;  
 
(45)  portable drums and totes;  
 
(46)  hand-held equipment for buffing, polishing, cutting, drilling, sawing, 



grinding, turning, or machining wood, metal, or plastic;  
 
(47)  oxygen, nitrogen, or rare gas extraction and liquefaction equipment; this 



category does not include associated power generation equipment;  
 
(48)  equipment used exclusively to slaughter animals; this category does not 



include other equipment at slaughterhouses such as rendering cookers, boilers, heating plants, 
incinerators, and electrical power generating equipment;  



 
(49)  ozonation equipment;  
 
(50)  demineralization and oxygen scavenging (deaeration) of water;  
 
(51)  pulse capacitors;  
 
(52)  laser trimmers using dust collection to prevent fugitive emissions;  
 
(53)  gas cabinets using only gasses that are not regulated air pollutants;  
 
(54)  Carbon dioxide lasers used only on metals and other materials that do not 



emit hazardous air pollutants in the process;  
 
(55)  photographic process equipment by which an image is reproduced upon 



material sensitized to radiant energy such as blueprint activity, photocopying, mimeograph, 
telefacsimile, photographic developing, and microfiche;  



 
(56)  consumer use of paper trimmers and binders;  
 
(57)  hydraulic and hydrostatic testing equipment;  
 
(58)  batteries and battery charging areas; this category does not apply to 



manufacturing or rebuilding facilities;  
 
(59)  salt baths using nonvolatile salts that do not result in emissions of any 



regulated air contaminants;  
 
(60)  shock chambers;  
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(61)  mechanical wire strippers;  
 
(62)  humidity chambers;  
 
(63)  solar simulators;  
 
(64)  environmental chambers that do not use hazardous air pollutant gasses;  
 
(65)  steam vents and safety relief valves not emitting process chemicals;  
 
(66)  air compressors, pneumatically operated systems, and related hand tools;  
 
(67)  digester chip feeders;  
 
(68)  process water and white water storage tanks;  
 
(69)  demineralizer tanks;  
 
(70)  hydrogen peroxide tanks;  
 
(71)  dryers; this category is limited to Yankee, after dryer, curing systems, and 



cooling systems;  
 
(72)  winders;  
 
(73)  chipping;  
 
(74)  debarking;  
 
(75)  pulp mill sludge dewatering and handling;  
 
(76)  screw press vents;  
 
(77)  pond dredging;  
 
(78)  polymer tanks and storage devices and associated pumping and handling 



equipment used for solids dewatering and flocculation;  
 
(79)  electrical circuit breakers, transformers, or switching equipment installation 



or operation;  
 
(80)  electric or steam-heated drying ovens or autoclaves, excluding the articles or 



substances being processed in the ovens or autoclaves and the boilers delivering the steam;  
 
(81)  sewer manholes, junction boxes, sumps, and lift stations associated with 



wastewater treatment systems at publicly owned treatment works;  
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(82)  lube oil, seal oil, or hydraulic fluid storage tanks and equipment if those 
tanks and equipment do not emit volatile organic compounds (VOCs) or hazardous air 
pollutants;  



 
(83)  natural gas pressure regulator vents; this category does not include venting 



at oil and gas production facilities;  
 
(84)  lubricating pumps, sumps, and systems;  
 
(85)  well service equipment;  
 
(86)  aircraft ground support equipment (AGE), lights, and heating, ventilation, 



and air conditioning (HVAC) support; this category does not include portable power generators;  
 
(87)  engine crankcase vents and equipment lubricating sumps;  
 
(88)  tanks containing separated water produced from oil and gas operations;  
 
(89)  skimmer pits, oil-water separators, and maintenance of filter separators;  
 
(90)  removal of sludge or sediment from pits, ponds, sumps, or wastewater 



conveyance facilities;  
 
(91)  site assessment work, including the evaluation of waste disposal or 



remediation sites;  
 
(92)  instrument systems using air or natural gas;  
 
(93)  drill site manifold and wellhead enclosures;  
 
(94)  vent emission from gas streams used as buffer or seal gas in rotating pump 



and compressor seals;  
 
(95)  natural gas odorizing activities;  
 
(96)  pneumatic starters on reciprocating engines, turbines, compressors, or other 



equipment;  
 
(97)  pipeline maintenance pigging activities;  
 
(98)  truck, car, or aircraft washing if equipment is not designed to vaporize 



hydrocarbons from the wash water;  
 
(99)  nonroutine clean-out of tanks and equipment for the purpose of worker entry 



or in preparation for maintenance or decommissions;  
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(100)  fugitive emissions of jet fuels associated with aircraft fuel cell and fuel 
bladder repair;  



 
(101)  portable electrical generators that can be moved by hand from one location 



to another;  
 
(102)  natural gas and liquefied petroleum gas (LPG) vehicle fleet fueling 



facilities;  
(103)  military field exercises, except emissions from permanent stationary 



sources;  
 
(104)  fire suppression;  
 
(105)  storage of water-treating chemicals to be used in a drinking water system or 



a boiler water feedwater system.  
 
(g)  Applications – insignificant emission units:  size or production rate basis.  



Except as provided in (d) of this section, the following emission units are insignificant on the 
basis of size or production rate:  



 
(1)  operation, loading, and unloading of storage tanks and storage vessels with 



less than a 260-gallon capacity (35 cubic feet), with lids or other closure and heated only to the 
minimum extent necessary to avoid solidification;  



 
(2)  operation, loading, and unloading of storage tanks with not greater than 



1,100-gallon capacity, with lids or other closure not for use with hazardous air pollutants, and 
with a maximum true vapor pressure of 550 millimeters (mm) of mercury (Hg);  



 
(3)  operation, loading, and unloading of volatile liquid storage with 10,000-



gallon capacity or less, with lids or other closure and storing liquid with a vapor pressure not 
greater than 80 millimeters (mm) of mercury (Hg) at 21 degrees Celsius;  



 
(4)  operation, loading, and unloading of butane, propane, or liquefied petroleum 



gas (LPG) storage tanks with vessel capacity under 40,000 gallons;  
 
(5)  a combustion emission unit with a rated capacity less than 4,000,000 Btu per 



hour exclusively using natural gas, butane, propane, or liquefied petroleum gas (LPG); emission 
units under this paragraph do not include internal combustion engines;  



 
(6)  a combustion emission unit with a rated capacity less than 350,000 Btu per 



hour using a commercial fuel containing less than 0.5 percent sulfur by weight for coal or less 
than 500,000 Btu per hour at one percent sulfur by weight for other fuels; emission units under 
this paragraph do not include internal combustion engines;  



 
(7)  a combustion emission unit with a rated capacity less than 1,700,000 Btu per 



hour using kerosene, No. 1 fuel oil, or No. 2 fuel oil; emission units under this paragraph do not 
include internal combustion engines;  
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(8)  a combustion emission unit with a rated capacity less than 300,000 Btu per 
hour if burning used oil; emission units under this paragraph do not include internal combustion 
engines;  



 
(9)  a combustion emission unit with a rated capacity less than 450,000 Btu per 



hour if burning wood waste or waste paper; emission units under this paragraph do not include 
internal combustion engines;  



 
(10)  welding using not more than 50 pounds per day of welding rod;  
 
(11)  foundry sand molds, unheated and using binders with less than 0.25 percent 



free phenol by sand weight;  
 
(12)  "paralyene" coaters using less than 500 gallons of coating per year;  
 
(13)  printing and silkscreening using less than two gallons per day of any 



combination of inks, coatings, adhesives, fountain solutions, thinners, retarders, or nonaqueous 
solutions if they do not contain hazardous air pollutants;  



 
(14)  comfort cooling towers and ponds that have a capacity not greater than 



10,000 gallons per minute, that are not used with barometric jets or condensers, and that do not 
use chromium-based corrosion inhibitors;  



 
(15)  combustion turbines rated at less than 160 horsepower;  
 
(16)  batch distillation equipment with a batch capacity not greater than  



55 gallons and used only for solvents that do not contain hazardous air pollutants;  
 
(17)  cleaning equipment  
 



(A)  with less than 10 square feet of air-vapor interface; and  
 
(B)  using solvent 
 



(i)  that does not contain a hazardous air pollutant; and  
 
(ii)  with a vapor pressure not more than 30 millimeters (mm) of 



mercury (Hg) at 20 degrees Celsius;  
 
(18)  surface coating using less than two gallons per day of formulations not 



containing hazardous air pollutants;  
 
(19)  tanks, vessels, and pumping equipment with lids or other appropriate closure 



for storage or dispensing of aqueous solutions of inorganic salts, bases, and acids; 
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(20)  cleaning and stripping activities and equipment using solutions having less 
than one percent volatile organic compounds (VOCs) by weight; when used on metallic 
substances, acid solutions are not insignificant;  



 
(21)  equipment with lids or other closures used exclusively to pump, load, 



unload, or store organic material that has an initial boiling point (IBP) not less than 150 degrees 
Celsius and a vapor pressure not more than 5 millimeters (mm) of mercury (Hg) at 21 degrees 
Celsius;  



(22)  surface coating, aqueous solution, or suspension containing less than one 
percent volatile organic compounds (VOCs);  



 
(23)  storage and handling of water-based lubricants for metal working if the 



organic content of the lubricant is less than 10 percent;  
 
(24)  municipal or industrial wastewater chlorination facilities of not greater than 



1,000,000 gallons per day capacity;  
 
(25)  diesel engines of 250 horsepower or less being used to provide power for 



well servicing equipment.  
 



(h)  Applications – insignificant emission units:  case-by-case basis.  This subsection 
lists emission units or activities that may be insignificant on the basis of size or production rate. 
Insignificant emission units and activities listed in this subsection that are subject to a standard 
under 18 AAC 50.050 – 18 AAC 50.090 must be listed on the permit application. Except as 
provided in (d) of this section, the department may determine the following emission units to be 
insignificant on a case-by-case basis:  



 
(1)  ponds and lagoons that are permitted under 33 U.S.C. 1342 (Federal Water 



Pollution Control Act, National Pollutant Discharge Elimination System), and that are used 
solely for settling suspended solids and skimming oil and grease;  and  



 
(2)  coffee roasters with a capacity of less than 15 pounds per day of coffee.  
 



(i)  Applications – insignificant emission units:  administratively insignificant 
emission units.  The following emission units might have significant emissions, but are 
considered administratively insignificant emission units for the purpose of operating permit 
applications:  



 
(1)  the propulsion of mobile sources;  
 
(2)  general vehicle maintenance, including vehicle exhaust from repair stationary 



sources;  and  
(3)  agricultural activities on the property of a stationary source that are not 



subject to review by the department under 18 AAC 50.306, 18 AAC 50.311, or 18 AAC 50.502 
and are not under common control with the permitted stationary source.   
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(j)  Permit content.  Permit terms and conditions issued under this section will be 
developed in accordance with 40 C.F.R. Part 71, adopted by reference in 18 AAC 50.040, except 
as follows: 



(1)  with respect to any fee requirement or reference, the applicable provisions of 
18 AAC 50.400 – 18 AAC 50.430 apply, and 40 C.F.R. 71.9 does not apply; 
 



(2)  the department will include the expiration date in the permit; the permit 
duration and expiration provisions of AS 46.14.230 apply, and 40 C.F.R. 71.6(a)(2) and (a)(11) 
do not apply; 
 



(3)  a stationary source subject to this section will also be subject to the standard 
operating permit conditions and other permit conditions as required by 18 AAC 50.345 and  
18 AAC 50.346; prompt reporting of permit deviations is subject to the department’s Standard 
Permit Condition III, adopted by reference in 18 AAC 50.346, instead of 40 C.F.R. 
71.6(a)(3)(iii)(B)(1) – (B)(4); the provisions of 40 C.F.R. 71.6(a)(5) – (7) are replaced by the 
standard permit conditions of 18 AAC 50.345; 



 
(4)  for purposes of 40 C.F.R. 71.6(c)(6), the department will include in a Title V 



permit, consistent with AS 46.14.020(b) and 46.14.180, terms and conditions that are necessary 
to implement a requirement of AS 46.14 or this chapter;  



 
(5)  notwithstanding 40 C.F.R. 71.6(b), a department term or condition is not 



federally enforceable unless required by the Clean Air Act; that term or condition is not subject 
to affected state review under 40 C.F.R. 71.8; in the permit, the department will identify each 
term or condition that is not federally enforceable and not subject to affected state review; 



 
(6)  inspection and entry requirements are subject to AS 46.14.515; the provisions 



of 40 C.F.R. 71.6(c)(2) do not apply; 
 
(7)  upon request of the applicant, and in accordance with this section, and with  



40 C.F.R. 52.21(aa), adopted by reference in 18 AAC 50.040, the department will establish a 
plantwide applicability limitation (PAL) in a Title V permit.  



 
(k)  Permit review and issuance.  The review and issuance of a permit under this section 



will be conducted in accordance with 40 C.F.R. Part 71, adopted by reference, in 18 AAC 50.040 
except as follows: 



 
(1)  the department may distribute a public notice to a person by electronic mail; 



if a person requests that the department send the notice by postal mail, the department will send 
the notice to the person by postal mail; 



 
(2)  the department will only issue a permit if the permit conditions provide for 



compliance with all applicable requirements and the requirements of this section; the provisions 
of 40 C.F.R. 71.7(a)(1)(iv) do not apply; 
 



(3)  the provisions of 40 C.F.R. 71.7(a)(1)(v) and (a)(2) do not apply; the 
department will, subject to the provisions of AS 46.14.170 and AS 46.14.220, issue the final 
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permit; if EPA objects to a permit after the 45-day review period in AS 46.14.220 and the 
department has not issued the final permit, the department will not issue the final permit until the 
objections are resolved if the objections are based on 



 
(A)  a petition filed by a person that is submitted within 60 days after the 



review period ends;  and 
 
(B)  objections that were raised during the public comment period for the 



permit, unless the petitioner shows that raising the objection during the public comment 
period was impracticable or that grounds for the objection arose after the public comment 
period; 



 
(4)  language in 40 C.F.R. Part 71 that makes related provisions in 40 C.F.R. Part 



71 dependent on whether a program has been delegated does not apply, including the phrase “in 
the case of a program delegated pursuant to §71.10” in 40 C.F.R. 71.7, 71.8, and 71.11, and the 
phrase “When a part 71 program has been delegated in accordance with the provisions of this 
section,” in 40 C.F.R. 71.10; 



 
(5)  a permit under this section becomes effective 30 days after the department 



issues the final permit; 
 
(6)  when the department makes a final decision to approve or deny an application 



for a Title V permit, the department will notify the applicant and any person who commented on 
the application; a person described in AS 46.14.200 may request an adjudicatory hearing as 
prescribed in 18 AAC 15.195 – 18 AAC 15.340; the provisions of 40 C.F.R. 71.11(d)(1)(i)(E) do 
not apply; in a notification of denial of an application, the department will include the reasons for 
denial; 



 
(7)  the department will keep for five years any record and submit to the federal 



administrator any information that the federal administrator may reasonably require to ascertain 
whether the state Title V permit program complies with the requirements under 42 U.S.C. 7661 – 
7661f (Title V, Clean Air Act). 
 



(l)  Significant permit modifications.  If an existing Title V permit prohibits 
construction or a change in operation for which a permit or notice of MACT approval is required 
under 18 AAC 50.306, 18 AAC 50.311, or 18 AAC 50.321, the owner or operator must obtain, 
in accordance with 40 C.F.R. 71.7(e), adopted by reference in 18 AAC 50.040, a significant 
permit modification to the Title V permit before commencing operation that incorporates the 
construction or change.  (Eff. 10/1/2004, Register 171; am 12/1/2004, Register 172; am 
9/17/2011, Register 199; am 9/14/2012, Register 203) 



 
Authority: AS 46.03.020  AS 46.14.140  AS 46.14.190 
  AS 46.14.010  AS 46.14.150  AS 46.14.220 
  AS 46.14.020  AS 46.14.170  AS 46.14.230 
  AS 46.14.120  AS 46.14.180  AS 46.14.515 
  AS 46.14.130 
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18 AAC 50.330.  Operating permits: exemptions.  Repealed.    (Eff. 1/18/97, Register 
141; repealed 10/1/2004, Register 171) 
 



18 AAC 50.335.  Operating permits: application.  Repealed. (Eff. 1/18/97, Register 
141; am 6/14/98, Register 146; am 6/21/98, Register 146; am 10/16/2003, Register 168; repealed 
10/1/2004, Register 171) 



 
18 AAC 50.340.  Operating permits:  review and issuance.  Repealed.  (Eff. 1/18/97, 



Register 141; am 6/14/98, Register 146; am 7/11/2002, Register 163; repealed 10/1/2004, 
Register 171) 
 



18 AAC 50.341.  Operating permits:  reopenings.  Repealed.  (Eff. 6/14/98, 
Register 146; repealed 10/1/2004, Register 171) 



 
18 AAC 50.345.  Construction, minor and operating permits: standard permit 



conditions.  (a)  Subsections (b) – (o) of this section set out standard permit conditions that the 
department will include in each operating permit.  The department may include the conditions set 
out in (c)(1) and (2) and (d) – (o) of this section in each minor permit and construction permit.  
The conditions set out in (m) – (o) of this section do not apply to visible emissions observations 
by smoke readers, except in connection with required particulate matter testing. 



 
(b)  Compliance with permit terms and conditions is considered to be in compliance with 



those requirements that are 
 
(1)  included and specifically identified in the permit; or 
 
(2)  determined in writing in the permit to be inapplicable. 



 
(c)  The permittee must comply with each permit term and condition.  Noncompliance 



with a permit term or condition constitutes a violation of AS 46.14, this chapter, and, except for 
those terms or conditions designated in the permit as not federally enforceable, the Clean Air 
Act, and is grounds for 



 
(1)  an enforcement action; 
 
(2)  permit termination, revocation and reissuance, or modification in accordance 



with AS 46.14.280;  or 
 
(3)  denial of an operating permit renewal application. 
 



(d)  It is not a defense in an enforcement action to claim that it would have been 
necessary to halt or reduce the permitted activity in order to maintain compliance with a permit 
term or condition. 



 
(e)  Each permit term and condition is independent of the permit as a whole and remains 



valid regardless of a challenge to any other part of the permit. 
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(f)  The permit may be modified, reopened, revoked and reissued, or terminated for 
cause.  A request by the permittee for modification, revocation and reissuance, or termination or 
a notification of planned changes or anticipated noncompliance does not stay any permit 
condition. 
 



(g)  The permit does not convey any property rights of any sort, nor any exclusive 
privilege. 



 
(h)  The permittee shall allow the department or an inspector authorized by the 



department, upon presentation of credentials and at reasonable times with the consent of the 
owner or operator to 



 
(1)  enter upon the premises where a source subject to the permit is located or 



where records required by the permit are kept; 
 
(2)  have access to and copy any records required by the permit; 
 
(3)  inspect any stationary source, equipment, practices, or operations regulated by 



or referenced in the permit; and 
 
(4)  sample or monitor substances or parameters to assure compliance with the 



permit or other applicable requirements. 
 



(i)  The permittee shall furnish to the department, within a reasonable time, any 
information that the department requests in writing to determine whether cause exists to modify, 
revoke and reissue, or terminate the permit or to determine compliance with the permit.  Upon 
request, the permittee shall furnish to the department copies of records required to be kept by the 
permit.  The department may require the permittee to furnish copies of those records directly to 
the federal administrator. 



 
(j)  The permittee shall certify any permit application, report, affirmation, or compliance 



certification submitted to the department and required under the permit by including the 
signature of a responsible official for the permitted stationary source following the statement:  
“Based on information and belief formed after reasonable inquiry, I certify that the statements 
and information in and attached to this document are true, accurate, and complete.”  Excess 
emission reports must be certified either upon submittal or with an operating report required for 
the same reporting period.  All other reports and other documents must be certified upon 
submittal.  
 



(k)  In addition to any source testing explicitly required by the permit, the permittee shall 
conduct source testing as requested by the department to determine compliance with applicable 
permit requirements. 



 
(l)  The permittee may request an extension to a source test deadline established by the 



department.  The permittee may delay a source test beyond the original deadline only if the 
extension is approved in writing by the department’s appropriate division director or designee. 
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(m)  Before conducting any source tests, the permittee shall submit a plan to the 
department.  The plan must include the methods and procedures to be used for sampling, testing, 
and quality assurance and must specify how the emission unit will operate during the test and 
how the permittee will document that operation.  The permittee shall submit a complete plan 
within 60 days after receiving a request under (k) of this section and at least 30 days before the 
scheduled date of any test unless the department agrees in writing to some other time period.  
Retesting may be done without resubmitting the plan. 



 
(n)  At least 10 days before conducting a source test, the permittee shall give the 



department written notice of the date and the time the source test will begin. 
 
(o)  Within 60 days after completing a source test, the permittee shall submit one certified 



copy of the results in the format set out in the Source Test Report Outline, adopted by reference 
in 18 AAC 50.030.  The permittee shall certify the results in the manner set out in (j) of this 
section.  If requested in writing by the department, the permittee must provide preliminary results 
in a shorter period of time specified by the department.  (Eff. 1/18/97, Register 141; am 6/21/98, 
Register 146; am 5/3/2002, Register 162; am 10/1/2004, Register 171; am 11/9/2008, Register 
188; am 9/14/2012, Register 203; am 8/20/2016, Register 219) 
 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.140 



AS 46.14.010  AS 46.14.130  AS 46.14.180 
 AS 46.14.020 
 
18 AAC 50.346.  Construction and operating permits:  other permit conditions. (a)  



For a construction permit or Title V permit, the department will use the standard permit 
condition in this subsection, unless the department determines that emission unit-specific or 
stationary source-specific conditions more adequately meet the requirements of this chapter or 
that no comparable condition is appropriate for the stationary source or emission unit.  The 
department’s Standard Permit Condition II – Air Pollution Prohibited, as revised as of September 
27, 2010, is adopted by reference. 



 
(b)  In a Title V permit, the department will use the standard permit conditions listed in 



this subsection, unless the department determines that emission unit-specific or stationary 
source-specific conditions more adequately meet the requirements of this chapter or that no 
comparable condition is appropriate for the Title V source or emission unit.  The following 
standard permit conditions prepared by the department are adopted by reference: 



 
(1)   Standard Permit Condition I – Emission Fees, as revised as of May 18, 2016; 



 
(2)  Standard Permit Condition III – Excess Emissions and Permit  



Deviation Reports, as revised as of September 27, 2010; 
 



(3)  Standard Permit Condition IV – Notification Form, as revised as of  
September 27, 2010; 
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(4)  Standard Operating Permit Condition V – Insignificant Sources, as  
revised as of September 27, 2010; 
 



(5)  Standard Operating Permit Condition VI – Good Air Pollution Control  
Practices, as revised as of August 25, 2004; 



 
(6)  Standard Operating Permit Condition VII – Operating Reports, as  



revised as of May 18, 2016. 
 



(7)  Standard Operating Permit Condition XIV – Document Submittals  
and Electronic Copies, as revised as of August 20, 2008; 
 
  (8)  Standard Operating Permit Condition XV – Emission Inventory Reporting, as 
revised as of May 18, 2016; 
 
  (9)  Standard Operating Permit Condition XVI – Emission Inventory Reporting 
Form, as revised as of May 18, 2016. 
 



(c)  Unless the department determines that emission unit-specific or stationary source-
specific conditions more adequately meet the requirements of this chapter, the department will 
use the standard operating permit conditions listed in Table 7 of this subsection for the respective 
emission unit or emission unit types identified in the table.  The standard operating permit 
conditions listed in Table 7 are adopted by reference. 
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Table 7 
Standard Operating Permit Conditions  



Emission Unit or Activity Standard Operating Permit Condition 



-Gas-fired fuel burning equipment, except 
flares 



Standard Operating Permit Condition VIII – 
Visible Emissions and Particulate Matter 
Monitoring Plan for Gas-Fired Fuel Burning 
Equipment, August 25, 2004 



–Stationary diesel engines 
–Liquid-fired stationary turbines  
–Other liquid-fired fuel burning equipment 



Standard Operating Permit Condition  IX –
Visible Emissions and Particulate Matter 
Monitoring Plan for Liquid-Fired Emission 
Units, September 27, 2010 



–Coal fired boilers  
–Coal handling equipment 
–Construction of gravel pads or roads that are 



part of a permitted stationary source, or other 
construction that has the potential to generate 
fugitive dust that reaches ambient air 



–Commercial, industrial, municipal solid waste, 
air curtain, and medical waste incinerators 



–Sewage sludge incinerators not using wet 
methods to handle the ash 



–Mines 
–Urea manufacturing 
–Soil remediation units 
–Dirt roads under the control of the operator 



with frequent vehicle traffic 
–Other sources the department finds are likely 



to generate fugitive dust 



Standard Operating Permit Condition X – 
Reasonable Precautions to Prevent Fugitive 
Dust, September 27, 2010 



–Fuel burning equipment burning liquid fuel Standard Operating Permit Condition XI – SO2 
Emissions from Oil Fired Fuel Burning 
Equipment, August 25, 2004 



–Fuel burning equipment burning liquid fuel Standard Operating Permit Condition XII – 
SO2 Material Balance Calculation, August 25, 
2004 



–Coal fired boilers Standard Operating Permit Condition XIII – 
Coal Fired Boilers, August 20, 2008 
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(d)   Repealed 10/1/2004.  (Eff. 5/3/2002, Register 162; am 10/1/2004, Register 
171; am 11/9/2008, Register 188; am 12/9/2010, Register 196) 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.180 



 AS 46.14.010  AS 46.14.130  AS 46.14.250 
  AS 46.14.020  AS 46.14.140 
 



18 AAC 50.350.  Operating permits:  content.  Repealed.  (Eff. 1/18/97, Register 141; 
am 6/14/98, Register 146; am 6/21/98, Register 146; am 5/3/2002, Register 162; repealed 
10/1/2004, Register 171) 



 
18 AAC 50.355.  Changes to a permitted facility.  Repealed.  (Eff. 1/18/97, Register 



141; repealed 10/1/2004, Register 171) 
 
18 AAC 50.360.  Facility changes that violate a permit condition.  Repealed.  (Eff. 



1/18/97, Register 141; repealed 10/1/2004, Register 171) 
 



18 AAC 50.365.  Facility changes that do not violate a permit condition.  Repealed.  
(Eff. 1/18/97, Register 141; repealed 10/1/2004, Register 171) 
 



18 AAC 50.370.  Administrative revisions.  Repealed.  (Eff. 1/18/97, Register 141; 
repealed 10/1/2004, Register 171) 
 



18 AAC 50.375.  Minor and significant permit revisions.  Repealed.  (Eff. 1/18/97, 
Register 141; am 6/14/98, Register 146; am 6/21/98, Register 146; repealed 10/1/2004, Register 
171) 



18 AAC 50.380.  General operating permits. Repealed.  (Eff. 1/18/97, Register 141; am 
6/14/98, Register 146; repealed 10/1/2004, Register 171) 
 



18 AAC 50.385.  Permit-by-rule for certain small storage tanks.  Repealed.  (Eff. 
6/21/98, Register 146; repealed 10/1/2004, Register 171) 
 



18 AAC 50.390.  Permit-by-rule for drilling rigs and associated equipment.  
Repealed.  (Eff.  2/2/2002, Register 161; am 2/6/2002, Register 161; repealed 10/1/2004, 
Register 171) 
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Article 4.  User Fees. 
 
Section 
 
400.  Permit administration fees 
401.  (Repealed) 
403.  Negotiated service agreements 
405.  (Repealed) 
410.  Emission fees 
420.  Billing procedures 
430.  Fee appeal procedures 
499.  Definition for user fee requirements 
 
 18 AAC 50.400.  Permit administration fees.  (a)  The permittee, owner, or operator of 
a Title V source described under 18 AAC 50.326 shall pay to the department the annual permit 
administration fees listed in this subsection.  Permittees will be invoiced in July for each period 
from July 1 through the following June 30.  Each annual permit fee is one-fifth of the total 
original permit cost or total cost of permit renewal.  For an initial Title V permit, the annual 
permit fee is collected starting the first July after the permit is issued. The following permit 
administration fees apply to Title V sources: 
 



(1)  for renewal of a permit for an oil-and-gas source with the potential to emit 
more than 250 tons per year of any one pollutant, the  



 
(A)  annual permit fee is $4,261;  and  
 
(B)  annual compliance review fee is $4,436; 



 
(2)  for renewal of a permit for a large power plant, other than one described in (3) 



of this section, with the potential to emit more than 250 tons per year of any one pollutant, the  
 



(A)  annual permit fee is $2,527; and 
 
(B)  annual compliance review fee is $3,372; 
 



(3)  for renewal of a permit for a standard coal-fired plant with the potential to 
emit more than 250 tons per year of any one pollutant, the 



 
 (A)  annual permit fee is $6,871; and 
 
 (B)  annual compliance review fee is $6,767; 



 
(4)  for renewal of a permit for a small power plant with the potential to emit 



more than 250 tons per year of any one pollutant, the 
 



(A)  annual permit fee is $1,720;  and 
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(B)  annual compliance review fee is $2,491; 
 
(5)  for renewal of a permit for a Title V source, with the potential to emit more 



than 100 and less than 250 tons per year of any one pollutant, and that is an oil-and-gas source or 
thermal soil remediation unit, the 



 
(A)  annual permit fee is $1,303; and 
 
(B)  annual compliance review fee is $3,341; 



 
(6)  for renewal of a permit for a small power plant, with the potential to emit 



more than 100 and less than 250 tons per year of any one pollutant, the 
 



(A)  annual permit fee is $2,067; and 
 
(B)  annual compliance review fee is $2,989; 



 
(7)  for a Title V source that is operating under the department’s general operating 



permit for diesel engines, the annual compliance review fee is $1,554; 
 
(8)  for a Title V source that is operating under the department’s general operating 



permit for asphalt plants, the annual compliance review fee is $2,091; 
 
(9)  for renewal of a permit for a Title V source, other than one described in (1) – 



(8) of this subsection, and that has the potential to emit less than 250 tons per year of any one 
pollutant, the 
 



(A)  annual permit fee is $844; and 
 
(B)  annual compliance review fee is $3,159. 



 
(b)  If the permittee, owner, or operator of a Title V source is subject to an annual permit 



fee listed in (a) of this section for renewal of a Title V permit, and does not apply to renew the 
Title V permit for that source, that person may request a refund in writing and the department 
will refund any annual permit fees that had been paid for that renewal.  Annual compliance 
review fees are not refundable. 
 



(c)  If the department prepares a new general operating permit or a new general minor 
permit, the department will determine the cost of that permit by multiplying the number of hours 
the department spent to develop the permit by the hourly rate of salary and benefits of the 
department employees who developed the permit. This cost will be divided by the number of 
permittees who receive or are expected to receive the permit to determine the permit 
administration fee. 



 
(d)  The permittee, owner, or operator of a stationary source shall pay an annual 



compliance fee of $750, to be paid for each period from July 1 through the following June 30, for 
a stationary source that is not classified as needing a Title V permit and that is 
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 (1)  subject to a minor permit under 18 AAC 50.502; the annual compliance 
review fee must be paid in addition to general minor permit fee in (c) of this section;  



 
 (2)  subject to an owner requested limit under 18 AAC 50.508(5); the annual 



compliance review fee must be paid in addition to the fees paid under (h) of this section; or 
  
 (3)  required to have a minor permit under 18 AAC 50.502(b), that is operating 



under an operating or general permit issued before October 1, 2004. 
 



(e)  After the department completes a review, action, or activity described in this 
subsection, and sought by the permittee, owner or operator of a stationary source subject to       
18 AAC 50.326 or 18 AAC 50.502, the permittee, owner, or operator will be invoiced for and 
shall pay a nonrefundable one-time fee as follows: 



 
 (1)  for department intake and procession of an excess emission report or permit 



deviation report submitted in accordance with a stationary source’s permit, a fee of $20; 
 
 (2)  for a fee review under 18 AAC 15.190, a fee of $110; the department will 



waive the fee charged under this paragraph if the outcome of the fee review is a reduction of 50 
percent or more in the amount of the disputed fee. 



 
 (f)  The permittee, owner, or operator of a stationary source who requests an owner 



requested limit (ORL) under 18 AAC 50.225 or a preapproved emission limit under 18 AAC 
50.230 must pay the following fees: 



 
 (1)  for an ORL, 
  
  (A)  a one-time administrative fee of $2,168, to be paid before the 



 department takes action on any request received; and 
 



(B)  an annual compliance review fee of $319, unless the permittee, 
owner, or operator is required to pay an annual compliance review fee under (a) or (d) of 
this section. 
 
 (2)  for a preapproved emission limit for diesel engines under 18 AAC 50.230(c),  



or a preapproved emission limit for a gasoline distribution facility considered under 18 AAC 
50.230(d) to be a bulk gasoline plant, 



 
  (A)  a one-time administrative fee of $88, to be paid before the limit takes 



 effect; and 
  (B)  an annual compliance review fee of $95. 



 
(g)  The fee for department review of and routine compliance services for a request for 



open burning under 18 AAC 50.065 is $230. If the department determines that smoke incursion 
into a public place, into an airport, into a Class I area, into any nonattainment area, or into any 
maintenance area is likely, all additional costs will be charged in accordance with (h) of this 
section. 
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(h)  Unless the designated regulatory service is subject to a fixed fee set out in (a) – (g) of 
this section, or to the terms of a negotiated service agreement under AS 37.10.052(b) and          
18 AAC 50.403, the permittee, owner, or operator shall pay an hourly permit administration fee 
for a designated regulatory service. The department will calculate the total amount due under this 
subsection by multiplying the number of hours spent to provide the designated regulatory service 
by the hourly rate of salary and benefits of the department employees who provided the 
designated regulatory service, and by adding to the resulting amount any other direct costs.  
 



(i)  In this section, 
 



(1)  "airport" has the meaning given in AS 02.25.110; 
 
(2)  “annual compliance review fee” means the fee charged for routine 



compliance services, review of source test plans, and review of source test results; 
 
(3)  “ annual permit fee” means the fee charged for services related to the renewal 



of a Title V permit and any administrative amendments; 
 
(4)  "large power plant" 
 



(A)  means a Title V source 
 



(i)  the purpose of which is to generate electricity, and that contains 
a combustion turbine electric generator or natural gas-fired steam plant; or 



 
(ii)  that has a potential to emit a total greater than or equal to 500 



tons per year of regulated air pollutants in the aggregate, and that contains 
emission units used to provide power to a mine or military base;  
 



(B)  does not include a Title V source that operates under the department's 
general permit for diesel engines; 



 
(5)  "oil-and-gas source"  
 



(A)  means a Title V source not described in (4)(A) of this subsection, the 
purpose of which is the exploration for, extraction of, processing of, transportation of, or 
storage of crude oil, natural gas, or other petroleum products, or related activities; 



 
(B)  does not include a petroleum refinery or liquefied natural gas (LNG) 



plant; 
 
(6)  "public place" has the meaning given in AS 46.06.150; 



 
(7)  “routine compliance services”  
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(A)  means all direct services and costs necessary to accomplish the 
regularly scheduled onsite or offsite review of a stationary source’s emission units, 
records, and self-monitoring reports 



 
(B)  includes annual compliance certifications (ACCs), facility operating 



reports (FORs), source test plans, source test results, notices and reports, federal emission 
standard periodic reports, and notices to determine the source’s compliance with 
applicable requirements; 



 
(C)  does not include the unscheduled review of evidence in support of a 



complaint investigation or compliance action; 
 



(8)  "small power plant" 
 



(A)  means a Title V source not described in (4)(A) or (5) of this 
subsection 



 
(i)   the purpose of which is to generate electricity, and that 



contains one or more diesel-fired internal combustion engines to generate power; 
 
(ii)  the purpose of which is seafood processing;  or 
 
(iii)  that has a potential to emit a total less than 500 tons per year 



of regulated air pollutants in the aggregate, and that contains emission units used 
to provide power to a mine or military base;   



 
(B)  does not include a Title V source that operates under the department's 



general permit for diesel engines. 
 



(9)  “standard coal-fired plant” means a Title V source that is not within 10 miles 
of Denali National Park, that contains a coal-fired boiler used for purposes of generating 
electrical power, to include cogeneration, and that has a potential to emit a total greater than or 
equal to 500 tons per year of regulated air pollutants in the aggregate.  (Eff. 1/18/97, Register 
141; am 6/21/98, Register 146; am 10/1/2004, Register 171; am 12/1/2004, Register 172; am 
1/29/2005, Register 173; am 12/30/2007, Register 184; am 7/25/2008, Register 187; am 
7/1/2010, Register 194; am 9/14/2012, Register 203; am 9/26/2015, Register 215) 



 
Authority: AS 37.10.050  AS 44.46.025  AS 46.14.140 



AS 37.10.052  AS 46.03.020  AS 46.14.240 
AS 37.10.058 
 
 



18 AAC 50.401.  Fees for a notice of MACT approval.  Repealed.  (Eff. 10/1/2004, 
Register 171; repealed 1/29/2005, Register 173) 
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18 AAC 50.403.  Negotiated service agreements.  If a fixed permit administration fee 
has not been set under 18 AAC 50.400(a) - (g) for a designated regulatory service, the permittee, 
owner, or operator of a stationary source may request a negotiated service agreement under 
AS 37.10.052(b) for that designated regulatory service. Unless a completed negotiated agreement 
specifies otherwise, all work done by the department to develop the negotiated service agreement 
is a designated regulatory service billed in accordance with 18 AAC 50.400(h).  (Eff. 1/29/2005, 
Register 173; am 12/3/2005, Register 176; am 7/1/2010, Register 194; am 9/26/2015, Register 
215) 



 
Authority: AS 37.10.050  AS 44.46.025  AS 46.14.140 
  AS 37.10.052  AS 46.03.020  AS 46.14.240 
  AS 37.10.058 
 



18 AAC 50.405.  Transition process for permit fees. Repealed. (Eff. 1/29/2005, 
Register 173; repealed 9/26/2015, Register 215) 



 
 



18 AAC 50.410.  Emission fees.  (a)  For each period from July 1 through the following 
June 30, the permittee, owner, or operator shall pay to the department an annual emission fee 
based on the stationary source’s assessable emissions for that year for each stationary source that 
is subject to a permit under this chapter. The emissions fee is assessed per ton for each air 
pollutant for which projected emissions are 10 tons per year or greater. 



 
(b)  Except as provided in (c) and (g) of this section, emission fees will be assessed as 



follows: 
 
 (1)  for stationary sources required to obtain an operating permit under  



AS 46.14.130(b), an emission fee rate of $42.95 per ton; of that per-ton amount, $33.16 will be 
allocated to the clean air protection fund under AS 46.14.260, and $9.79 will be allocated to the 
emission control permit receipts account under AS 46.14.265;  



 
 (2)  for stationary sources not subject to (1) of this subsection but otherwise 



required to obtain a permit under AS 46.14.130, the emission fee rate of $9.79 per ton; the 
amount will be allocated to the emissions control permit receipts account under  
AS 46.14.265. 
 



(c)  The quantity of emissions for which fees will be assessed is the lesser of the 
stationary source’s  



 
(1)  potential to emit;  or 
 
(2)  projected annual rate of emissions, as that term is used in AS 46.14.250, when 



demonstrated by credible evidence of actual emissions based upon the most representative 
information available from one or more of the following: 



 
(A)  an enforceable test method described in 18 AAC 50.220;  
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(B)  material balance calculations; 
 
(C)  emission factors from EPA’s Compilation of Air Pollutant Emission 



Factors, Volume I:  Stationary Point and Area Sources, adopted by reference in  
18 AAC 50.035;  



 
(D)  other methods and calculations approved by the department, 



including appropriate vendor-provided emission factors when sufficient documentation is 
provided. 
 
(d)  For a stationary source that needs an operating permit only because that source 



contains an emission unit that is subject to a federal emission standard under 42 U.S.C. 7411 or  
7412, only emissions from the emission unit subject to that standard are subject to emission fees 
under (b)(1) of this section. 
 



(e)  In emissions projections prepared under AS 46.14.250(h)(1)(B) and (c)(2) of this 
section, the permittee, owner, or operator shall account for emissions from equipment classified 
under 18 AAC 50.100 that temporarily replaces or substitutes for permanently installed 
equipment at a stationary source.  
 



(f)  Repealed 9/26/2015. 
 
(g)  Notwithstanding (a) - (d) of this section, for the projected annual rate of emissions 



for a portable oil and gas operation under a general minor permit under 18 AAC 50.560, the 
emission fee is allocated to the emission control permit receipts account under AS 46.14.265, 
and the permittee shall pay the emission fee 



 
 (1)  at the time of application or notification for operation that will occur in the 



same state fiscal year; 
  



(2)  for operation that will occur during more than one state fiscal year under  
a single application or notification, after billing under 18 AAC 50.420 by the department for any 
subsequent state fiscal year;  and 
 



(3)  at the following rates for a single portable oil and gas operation for which the 
owner or operator submits a new application or notification for operation under the general 
minor permit on or after December 3, 2005: 
 



(A)  for a portable oil and gas operation north of 69 degrees, 30 minutes 
North latitude, 



 
(i)  $1,414 for operation at one or more ice pads during a winter 



drilling season; 
 
(ii)  $4,241 for operation during a state fiscal year at one or more 



sites not including a seasonal ice pad; 
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(B)  for a portable oil and gas operation outside the area described in (A) 
of this paragraph, 



 
(i)  $1,318 for drilling five or fewer wells under the same 



application or notification during a state fiscal year; 
 
(ii)  $2,635 for drilling no fewer than six and no more than 10 



wells under the same application or notification during a state fiscal year; 
 



(iii)  $3,953 for drilling 11 or more wells under the same 
application or notification during a state fiscal year. 



 
(h)  Repealed 9/26/2015.  (Eff. 1/18/97, Register 141; am 5/3/2002, Register 162; am 



10/16/2003, Register 168; am 10/1/2004, Register 171; am 1/29/2005, Register 173; am 
12/3/2005, Register 176; am 12/14/2006, Register 180; am 6/18/2009, Register 190; am 
7/1/2010, Register 194; add’l am 7/1/2010, Register 194; am 9/26/2015, Register 215; am 
8/20/2016, Register 219) 
 
Authority: AS 44.46.025  AS 46.14.140  AS 46.14.250 



AS 46.03.020   
 



18 AAC 50.420.  Billing procedures.  (a)  The department will send supplemental bills 
for emission fees and fixed permit administration fees after September 26, 2015 to bill or credit 
for the prorated difference between bills sent for state fiscal year 2016 before September 26, 
2015 and the rates in effect as of September 26, 2015. The department will bill emission fees 
assessed under 18 AAC 50.410(a) on or before July 1 of each year in a manner consistent with 
AS 46.14.250.  The department will bill fixed permit administration fees under AS 46.14.240 
and 18 AAC 50.400(a) - (g) 



 
(1)  on or before the 15th of July; or 
 
(2)  quarterly on or before January 15, April 15, July 15, and October 15 if 



requested in writing by the person required to pay the fee. 
 



(b)  On or before the 15th of each month, the department will bill permit administration 
fees for designated regulatory services rendered during the preceding month under  
18 AAC 50.400(h).   
 



(c)  Fees assessed under this chapter are due within 60 days after the billing date.  A 
payment that is past due accrues interest at the rate set in AS 46.14.255 unless the person 
required to pay the fee successfully disputes the fee or a portion of the fee under 18 AAC 50.430.  
Interest will be charged on the unpaid balance, beginning on the 61st day after the billing date. 



 
(d)  A person required to pay an emission fee under 18 AAC 50.410 may pay that fee in 



equal quarterly installments if 
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(1)  the fee exceeds $1,000;  and 
 
(2)  a written request is submitted to the department with the first installment 



before the due date described in (c) of this section. 
 



(e)  If installment payments are requested under (d) of this section, the remaining three 
installments, including interest accrued as described in (c) of this section, must be paid on or 
before October 15, January 15, and April 15 of each year. 



 
(f)  An owner, operator, or permittee who 
 



(1)  increases a stationary source's assessable emissions through a permit revision 
shall pay to the department an emission fee for the increase in assessable emissions; the fee is 
due within 60 days after the effective date of the permit revision;  or 



 
(2)  decreases the stationary source's assessable emissions through a permit 



revision may request in writing a prorated refund or credit to the stationary source's fee account 
toward future fees. 



 
(g)  The owner, operator, or permittee who terminates operations or whose permit has 



lapsed or is terminated by the department may request in writing a refund calculated by the 
department for fees collected in excess of the amount due for the stationary source’s actual 
emissions for the current state fiscal year. 



 
(h)  Unless the owner, operator, or permittee requests otherwise, an invoice for emission 



fees or permit administration fees will be sent to the last known address of the stationary source 
that is subject to the fee.  In an invoice, the department will include an itemized list of charges 
and credits for the billing period and a calculation of total credit balance or amount due on the 
account.  For permit administration fees for designated regulatory services under  
18 AAC 50.400(h), the department will also include as part of the itemized list the 



 
(1)  date on which the task was performed and a description of the task; 
 
(2)  name of the individual who performed the task;  and 
 
(3)  time spent on the task on that date and the charge for the task, determined 



under 18 AAC 50.400(h).  (Eff. 1/18/97, Register 141; am 10/16/2003, Register 168; am 
10/1/2004, Register 171; am 1/29/2005, Register 173; am 7/1/2010, Register 194; am 9/26/2015, 
Register 215) 
 
Authority: AS 44.46.025  AS 46.14.140  AS 46.14.250 



AS 46.03.020  AS 46.14.240  AS 46.14.255 
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18 AAC 50.430.  Fee appeal procedures.  (a)  A person who disputes the imposition of 
a fee under AS 46.14 or this chapter or who disputes the computation of charges may request 
review under 18 AAC 15.190. 
 



(b)  Repealed 7/11/2002.  
 
(c)  Repealed 7/11/2002.  (Eff. 1/18/97, Register 141; am 7/11/2002, Register 163) 



 
Authority: AS 44.46.025  AS 46.14.140  AS 46.14.250 



AS 46.03.020  AS 46.14.240  
 
 



18 AAC 50.499.  Definitions for user fee requirements.  In 18 AAC 50.400 –  
18 AAC 50.499, unless the context requires otherwise, 



 
(1)  “designated regulatory service” has the meaning given in AS 37.10.058; 
 
(2)  “direct cost” has the meaning given in AS 37.10.058; 
 
(3)  “hourly rate of salary and benefits” has the meaning given in AS 37.10.058. 
 
(4)  “state fiscal year” means a year beginning on July 1 of one calendar year and 



ending on June 30 of the following calendar year. (Eff. 1/29/2005, Register 173; am 9/26/2015, 
Register 215) 



 
Authority:   AS 37.10.050  AS 44.46.025  AS 46.14.140 
  AS 37.10.052  AS 46.03.020  AS 46.14.240 
  AS 37.10.058 
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Article 5.  Minor Permits. 
 



Section  
 
502.  Minor permits for air quality protection 
508.  Minor permits requested by the owner or operator 
509.  (Repealed) 
510.  Minor permit –Title V permit interface 
540.  Minor permit: application 
542.  Minor permit: review and issuance 
544.  Minor permits: content 
546.  Minor permits: Revisions 
560.  General minor permits 
 



18 AAC 50.502.  Minor permits for air quality protection.  (a)  A minor permit is 
required as described in (b) - (f) of this section, except that a permit is not required under this 
section  



 
(1)  before construction, modification, or relocation of a new major stationary 



source or major modification that requires a permit under 18 AAC 50.306 – 18 AAC 50.311; 
however, a minor permit is required under this section for an air pollutant if that air pollutant is 
not significant under 40 C.F.R. 52.21(b)(23), adopted by reference in 18 AAC 50.040, and if a 
permit is not required under 18 AAC 50.311; a minor permit that is required under this paragraph 
for that air pollutant will be issued as part of the major permit;  



 
(2)  before operation if the stationary source needs a Title V permit; however, the 



need for a Title V permit does not exempt a stationary source from the requirement for a minor 
permit for construction, modification, or relocation;  



 
(3)   before relocation if the stationary source is already allowed by permit to 



operate at the new location;  or 
 
(4)  as provided in (g) of this section. 
 



(b)  Except as provided in (a) or (d) of this section, the owner or operator must obtain a 
minor permit under this section before construction, operation, or relocation of a stationary 
source containing 



 
(1)  an asphalt plant with a rated capacity of at least five tons per hour of product; 
 
(2)  a thermal soil remediation unit with a rated capacity of at least five tons per 



hour of untreated material; 
 
(3)  a rock crusher with a rated capacity of at least five tons per hour; 
 
(4)  one or more incinerators with a cumulative rated capacity of 1,000 pounds or 



more per hour; 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



 



 
118 



(5)  a coal preparation plant;  or 
 
(6)  a Port of Anchorage stationary source. 
 



(c)  The owner or operator must obtain a minor permit under this section before 
 



(1)  beginning actual construction of a new stationary source with a potential to 
emit greater than 



 
   (A)  15 TPY of PM-10; 
 



(B)  40 TPY of nitrogen oxides; 
 
(C)  40 TPY of sulfur dioxide; 
 
(D)  0.6 TPY of lead; 
 
(E)  100 TPY of carbon monoxide within 10 kilometers of a carbon 



monoxide nonattainment area; or 
 
(F)  10 TPY of direct PM-2.5 emissions; or 
 



(2)  beginning actual construction or, if not already authorized in a permit under 
this chapter, beginning relocation 



 
(A)  on or after December 3, 2005 of a portable oil and gas operation, 



unless the owner or operator 
 
(i)  complies with an existing operating permit developed for the 



portable oil and gas operation at the permitted location;  or 
 
(ii)  operates as allowed under AS 46.14.275 (Timely and 



Complete Application as Shield) without an operating permit; 
 
(B)  after October 1, 2004 of an emission unit with a rated capacity of  



10 million Btu or more per hour in a sulfur dioxide special protection area established 
under 18 AAC 50.025(c); 



 
(3)  beginning a physical change to or a change in the method of operation of an 



existing stationary source with a potential to emit an air pollutant greater than an amount listed in 
(1) of this subsection that will cause for that pollutant an emissions increase calculated at the 
discretion of the owner or operator as either an increase in  



 
(A)  potential to emit that is greater than  
 



(i)  10 TPY of PM-10; 
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(ii)  10 TPY of sulfur dioxide; 
 
(iii)  10 TPY of nitrogen oxides;  
 
(iv)  100 TPY of carbon monoxide for a stationary source within 



10 kilometers of a carbon monoxide nonattainment area; or 
 
    (v)  10 TPY of direct PM-2.5 emissions; or 
 



(B)  actual emissions and a net emissions increase greater than  
 



(i)  10 TPY of PM-10; 
 
(ii)  10 TPY of sulfur dioxide; 
 
(iii)  10 TPY of nitrogen oxides;  
 
(iv)  100 TPY of carbon monoxide for a stationary source within 



10 kilometers of a carbon monoxide nonattainment area; or 
 
(v)  10 TPY of direct PM-2.5 emissions; or 
 



(4)  beginning a physical change to or a change in the method of operation of an 
existing stationary source with a potential to emit an air pollutant that is less than or equal to an 
amount listed in (1) of this subsection that will cause for that pollutant an emissions increase 
calculated at the discretion of the owner or operator as either an increase in 



 
 (A)  the potential to emit, that is greater than 
 
  (i)  15 TPY of PM-10; 
 
  (ii)  40 TPY of sulfur dioxide; 
 
  (iii)  40 TPY of nitrogen oxides; 
 



(iv)  100 TPY of carbon monoxide for a stationary source within 
10 kilometers of a carbon monoxide nonattainment area; or 



 
(v)  10 TPY of direct PM-2.5 emissions; or 
 



(B)  actual emissions and a net emissions increase greater than 
 
 (i)  15 TPY of PM-10; 
 
 (ii)  40 TPY of sulfur dioxide; 
 
 (iii)  40 TPY of nitrogen dioxides; 
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 (iv)  100 TPY of carbon monoxide for a stationary source within 
10 kilometers of a carbon monoxide nonattainment area; or 



 
 (v)  10 TPY of direct PM-2.5 emissions. 



 
(d)  An owner or operator may satisfy the requirement for a minor permit under this 



section through a stationary source-specific permit issued under 18 AAC 50.540 –  
18 AAC 50.544 or a general minor permit under 18 AAC 50.560.  An owner or operator may 
apply for a minor permit under this section that is valid at multiple locations.  The owner or 
operator of a stationary source listed in (b) of this section  



 
(1)  if operating under an operating permit issued before October 1, 2004 may  



 
(A)  continue to operate under that permit, which remains in effect 



regardless of the stated expiration date in the permit, unless the department takes an 
action under AS 46.14.280; or 



 
(B)  apply for a new permit under this section at any time; or 



 
(2)  if qualified, may apply for and operate under a general operating permit that 



was issued before October 1, 2004 and that has not expired or been revoked by the department as 
of the date the department receives a complete application;  the owner or operator may 



 
(A)  continue to operate under that permit, which remains in effect 



regardless of the stated expiration date in the permit, unless the department takes action 
under AS 46.14.280; or 



 
(B)  apply for a new permit under this section at any time. 



 
(e)  For the purposes of (c)(3)(B) and (4)(B) of this section, actual emissions shall be 



calculated by comparing projected actual emissions to the baseline actual emissions.  In 
determining the projected actual emissions, before beginning actual construction, the owner or 
operator of the stationary source shall 
 



(1)  consider all relevant information, including historical operational data, the 
owner’s or operator’s own representations, the owner’s or operator’s expected business activity 
and the owner’s or operator’s highest projections of business activity, the owner’s or operator’s 
filings with the state or federal regulatory authorities, and compliance plans under  
AS 46.14.120;  and 



 
(2)  include fugitive emissions to the extent quantifiable and emissions associated 



with startups, shutdowns, and malfunctions; and 
 
(3)  exclude, in calculating any increase in emissions that results from the 



particular project, that portion of the unit's emissions following the project that an existing unit 
could have accommodated during the consecutive 24-month period used to establish the baseline 
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actual emissions and that are also unrelated to the particular project, including any increased 
utilization due to product demand growth. 



 
(f)  If the owner or operator elects to base permit applicability for a modification on a 



calculation of actual emissions, if the project does not need a minor permit based on that 
calculation, and if a reasonable possibility exists that the project may result in an emissions 
increase greater than the thresholds in (c)(3) or (4) of this section, the owner or operator shall 
comply with the following: 



 
(1)  before beginning actual construction of the project, the owner or operator 



shall document and maintain a record of the following information: 
 



(A)  a description of the project; 
 
(B)  identification of each emission unit that has emissions of a regulated 



NSR pollutant that could be affected by the project; and 
 
(C)  a description of the applicability test used to determine that the 



project is not a modification subject to (c)(3) or (4) of this section for any regulated NSR 
pollutant, including the baseline actual emissions, the projected actual emissions, the 
amount of emissions excluded under (e)(3) of this section, an explanation for why that 
amount was excluded, and any netting calculations, if applicable; 



 
(2)  if the emission unit is an existing electric utility steam generating unit, before 



beginning actual construction, the owner or operator shall provide a copy of the information 
listed in (1) of this subsection to the department;  



 
(3)  the owner or operator shall monitor the emissions of any regulated NSR 



pollutant that could increase as a result of the project and that is emitted by any emission unit 
identified in (1)(B) of this subsection, and shall calculate and maintain a record of the annual 
emissions, in tons per year on a calendar year basis, for a period of five years following 
resumption of regular operations after the project, or for a period of 10 years following 
resumption of regular operations after the project if the project increases the design capacity of 
or potential to emit that regulated NSR pollutant at that emission unit; 
 



(4)  if the emission unit is an existing electric utility steam generating unit, the 
owner or operator shall submit a report to the department within 60 days after the end of each 
year during which records must be generated under (3) of this subsection setting out the unit's 
annual emissions during the calendar year that preceded submission of the report.  



 
(5)  if the emissions unit is an existing unit other than an electric utility steam 



generating unit, the owner or operator shall submit a report to the department if the annual 
emissions, in tons per year, from the project identified in (1) of this subsection, exceed the 
baseline actual emissions, as documented and maintained under (1)(C) of this subsection, by an 
amount exceeding the thresholds in (c)(3) or (4) of this section for that regulated NSR pollutant, 
and if those emissions differ from the reconstruction projection as documented and maintained 
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under (1)(C) of this subsection; the report shall be submitted to the department within 60 days 
after the end of that year; the report must contain the following: 



 
(A)  the name, address, and telephone number of the stationary source; 
 
(B)  the annual emissions as calculated under (3) of this subsection;  
 
(C)  any other information that the owner or operator wishes to include in 



the report. 
 



(g)  An increase in emissions under (c)(3) or (4) of this section does not require a permit 
under that paragraph if a plantwide applicability limitation (PAL) is established for the stationary 
source under 40 C.F.R. 52.21(aa), adopted by reference in 18 AAC 50.040.   



 
(h)  For the purposes of this section  
 



(1)  “baseline actual emissions” has the meaning given in 40 C.F.R. 52.21(b)(48), 
adopted by reference in 18 AAC 50.040, except that in that definition the term “major stationary 
source” is revised to read “stationary source within the meaning given in AS 46.14.990”; 



 
(2)  “electric utility steam generating unit” has the meaning given in 40 C.F.R. 



51.166(b)(30), as revised as of July 1, 2003 and adopted by reference; 
 
(3)  “net emissions increase” has the meaning given in 40 C.F.R. 52.21(b)(3) 



adopted by reference in 18 AAC 50.040, except that “net emissions increase” applies to  
 



(A)  any increase in emissions of an air pollutant at a stationary source; 
notwithstanding 40 C.F.R. 52.21(a)(2)(iv), as referenced in 40 C.F.R. 52.21(b)(3)(i)(a), 
“net emissions increase” is not restricted to a significant emissions increase or significant 
net emissions increase within the meaning of 40 C.F.R. 52.21(b)(3), (23), and (40), or to 
a major stationary source; and 



 
(B)  the calculation of whether a modification requires a minor permit 



under (c)(3) or (4) of this section, rather than whether the modification is a major 
modification; 



 
 (4)  “projected actual emissions” means the maximum annual rate, in tons per 



year, at which an existing emission unit is projected to emit a regulated NSR pollutant in any one 
of the five 12-month periods following the date the unit resumes regular operation after the 
project, or in any one of the 10 years following that date, if the project involves increasing the 
emissions unit's design capacity or the potential to emit that regulated NSR pollutant and full 
utilization of the unit would result in an emissions increase or a net emissions increase greater 
than a threshold in (c)(3) of this section. 



 
 (5)  “regulated NSR pollutant” has the meaning given in 40 C.F.R. 52.21(b)(50), 



adopted by reference in 18 AAC 50.040(h). 
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(i)  For the purposes of this section, fugitive emissions will not be included for 
determining if a minor permit is required, unless the source belongs to any of the stationary 
source categories listed in 40 C.F.R. Part 51.165(a)(1)(iv)(C), adopted by reference in 18 AAC 
50.040(i).  (Eff. 10/1/2004, Register 171; am 12/1/2004, Register 172; am 12/3/2005, Register 
176; am 7/25/2008, Register 187; am 12/9/2010, Register 196; am 1/4/2013, Register 205; am 
11/9/2014, Register 212; am 8/20/2016, Register 219) 



 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
 
 



18 AAC 50.508.  Minor permits requested by the owner or operator.  An owner or 
operator may request a minor permit from the department for   



 
(1)  repealed 7/25/2008; 
 
(2)  repealed 7/25/2008; 
 
(3)  establishing or revising a plantwide applicability limitation (PAL) for a major 



stationary source; the provisions of 40 C.F.R. 52.21(aa), adopted by reference in  
18 AAC 50.040, apply to a PAL established or revised under this chapter; 



 
(4)  establishing actual emission reductions from an existing stationary source if 



requested by that source’s owner or operator to offset an increase in allowable nonattainment air 
pollutant emissions at a 



 
(A)  new major stationary source; 
 
(B)  major modification; or  
 
(C)  PAL major modification; 



 
(5)  establishing an owner requested limit (ORL) to avoid one or more permit 



classifications under AS 46.14.130 at a stationary source that will remain subject to at least one 
permit classification; a limitation approved under an ORL is an enforceable limitation for the 
purpose of determining  



 
(A)  stationary source-specific allowable emissions; and 
 
(B)  a stationary source’s potential to emit; or 
 



(6)  revising or rescinding the terms and conditions of a Title I permit issued 
under this chapter, except as provided under 18 AAC 50.510.  (Eff. 10/1/2004, Register 171; am 
7/25/2008, Register 187; am 12/9/2010, Register 196) 
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Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
 



 18 AAC 50.509.  Construction of a pollution control project without a permit.  
Repealed.  (Eff. 10/1/2004, Register 171; repealed 7/25/2008, Register 187) 
 
 18 AAC 50.510.  Minor permit – Title V permit interface.  A term or condition 
established in a minor permit issued under 18 AAC 50.542 and identified in the minor permit as 
solely necessary to meet a Title V operating permit requirements to qualify as an operating 
permit administrative amendment under 18 AAC 50.542(e) and 40 C.F.R. 71.7(d), adopted by 
reference in 18 AAC 50.040(j), is considered a Title V term or condition upon incorporation into 
a Title V permit. A subsequent revision to the term or condition may be made solely through the 
applicable Title V operating permit amendment or modification provisions of 18 AAC 50.326.  
(Eff. 12/9/2010; Register 196) 
 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
   



18 AAC 50.540.  Minor permit: application.  (a)  Application information.  An 
application for a stationary source-specific minor permit must provide all of the information 
required by this section, including all information required by the applicable listed forms, unless 
the department specifies that the provision of one or more specific items makes the provision of 
additional items unnecessary for the department’s determination. Applications must be on 
department forms.   



 
(b)  General information.  Each application must include the information prescribed by 



the Stationary Source Identification Form, included in the department’s Minor Permit 
Application Forms, adopted by reference in 18 AAC 50.030. 



 
(c)  Minor permit for air quality protection.  Except for a Port of Anchorage stationary 



source, a permit application under 18 AAC 50.502 must include  
 



(1)  the information required in the following forms, included in the department’s 
Minor Permit Application Forms, adopted by reference in 18 AAC 50.030: 



 
(A)  the Emission Unit Information Form; 
 
(B)  the Emission Summary Form;  and  



 
(2)  for a permit for construction, modification, or relocation of a stationary 



source, a demonstration in accordance with 18 AAC 50.215(b) – (e) that the proposed potential 
emissions from the stationary source will not interfere with the attainment or maintenance of the 
ambient air quality standards, except as provided under (l) of this section; the ambient 
demonstration must follow an approved modeling protocol if the department requests a modeling 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



 



 
125 



protocol for demonstrating compliance with ambient air quality standards; unless the department 
has made a finding in writing that the stationary source or modification does not need an ambient 
analysis to determine that construction and operation will not result in a violation of an ambient 
air quality standard, the application must include an ambient analysis for  



 
(A)  each air pollutant for which a permit is required under  



18 AAC 50.502(c)(1), (3) or (4); 
 
(B)  sulfur dioxide, annual average PM-2.5, PM-10, and nitrogen dioxide 



for a portable oil and gas operation; 
 
(C)  sulfur dioxide for a stationary source in an sulfur dioxide special 



protection area established under 18 AAC 50.025(c);  or 
 
(D)  an air pollutant for which the department requests an analysis for a 



stationary source classified under 18 AAC 50.502(b). 
 



(d)  Carbon monoxide source or modification.  For construction that would increase 
carbon monoxide emissions by 100 TPY or more within 10 kilometers of a carbon monoxide 
nonattainment area, an application must include a demonstration that the potential to emit carbon 
monoxide emissions from construction and operation of the stationary source or emissions 
increase from the modification will not cause or contribute to a violation of the ambient air 
quality standards for carbon monoxide. 



 
(e)  Port of Anchorage.  For a Port of Anchorage stationary source, the application must 



include the information required in the department’s Air Quality Compliance Certification 
Procedures for Volatile Liquid Storage Tanks, Delivery Tanks, and Loading Racks, adopted by 
reference in 18 AAC 50.030. 



 
(f)  Repealed 7/25/2008. 
 
(g)  Repealed 7/25/2008. 
 
(h)  Plantwide applicability limitation (PAL).  An application for a minor permit 



establishing or revising a plantwide applicability limitation (PAL) must include the information 
listed in 40 C.F.R. 52.21(aa)(3), adopted by reference in 18 AAC 50.040.  As the department 
considers necessary to evaluate impacts on ambient air quality standards, the department will 
require the application to include a demonstration that emissions under the PAL will not cause or 
contribute to a violation of ambient air quality standards. 



 
(i)  Offsetting emissions.  An application for a minor permit for a limitation to establish 



offsetting emissions must specify the physical or operational limitations necessary to provide 
actual emission reductions of the nonattainment air pollutant; including 



 
(1)  a calculation of the expected reduction in actual emissions; and 
 
(2)  the emission limitation representing that quantity of emission reduction. 
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(j)  Owner requested limits (ORLs).  An application for a minor permit establishing an 
owner requested limit (ORL) under 18 AAC 50.508(5) must include the information and 
materials required under 18 AAC 50.225(b)(2) – (6) and (8).   



 
(k)  Revising or rescinding permit conditions.  An application for a minor permit 



revising or rescinding terms or conditions of a Title I permit under 18 AAC 50.508(6) must 
include 



 
(1)  a copy of the Title I permit that established the permit term or condition; 
 
(2)  an explanation of why the permit term or condition should be revised or 



rescinded; 
 
(3)  the effect of revising or revoking the permit term or condition on  
 
 (A)  emissions; 
 
 (B)  other permit terms; 
 
 (C)  the underlying ambient demonstration, if any;  and 
 
 (D)  compliance monitoring;  and  
 
(4)  for a condition that allows an owner or operator to avoid a permit  



classification, the information required of an applicant for that type of permit, unless the revised 
condition would also allow the owner or operator to avoid the classification.   
 
 (l)  One-hour nitrogen dioxide exemption. A permit applicant is not required to 
demonstrate compliance with the one-hour nitrogen dioxide standard in 18 AAC 50.010(5)(B), 
unless the department finds that the emissions have a reasonable likelihood of causing or 
significantly contributing to ambient concentrations that exceed the one-hour nitrogen dioxide 
standard, and makes a written request for a demonstration.  (Eff. 10/1/2004, Register 171; am 
12/1/2004, Register 172; am 12/3/2005, Register 176; am 7/25/2008, Register 187; am 
12/9/2010, Register 196; am 9/14/2012, Register 203; am 1/4/2013, Register 205; am 8/20/2016, 
Register 219) 
 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140 
 



 
18 AAC 50.542.  Minor permit:  review and issuance.  (a)  Permit issuance 



procedure options.  The department will use either the fast-track procedures in (b) and (c) of 
this section, or the procedures in (d) of this section to issue a stationary source-specific minor 
permit.  The fast-track procedures are available for a permit classification under 18 AAC 50.502 
if the application qualifies under (b) and (c) of this section, unless 
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(1)  the stationary source is 
 



(A)  classified under 18 AAC 50.502(c) for carbon monoxide emissions; 
 
(B)  in a sulfur dioxide special protection area established under  



18 AAC 50.025(c); 
 
(C)  in the Nikiski Industrial Area;  
 
(D)  on an offshore platform;  
 
(E)  in the Municipality of Anchorage; 
 
(F)  in the City of Fairbanks; 
 
(G)  within Fort Wainwright;  or 
 
(H)  within Eielson Air Force Base; or 
 



(2)  a person requests a public comment period under (b)(1) of this section. 
 



(b)  Fast-track procedures.  Fast-track procedures for minor permits under  
18 AAC 50.502 are as follows: 



 
(1)  upon receiving a complete application the department will give notice using 



the Alaska Online Public Notice System established under AS 44.62.175, by mail or electronic 
mail to persons on a list maintained by the department, including any person who requests to be 
notified, and by other means the department finds necessary for informing the public; if a person 
requests to be sent notice by postal mail instead of electronic mail, the department will send the 
notice by postal mail; in the notice, the department will 



  
(A)  include a summary of the information provided by the applicant, and 
 
(B)  give any person 15 days to request a 30-day public comment period 



under (d) of this section; if a comment period is requested, the department will make a 
preliminary decision and issue a public notice under (d) of this section; 



 
(2)  if required by the department, the owner or operator shall apply online; 



 
(3)  for an air pollutant for which a permit is required under 18 AAC 50.502(c), or 



for an air pollutant for which the department requests an analysis for a stationary source 
classified under 18 AAC 50.502(b), the application must include a screening ambient air quality 
analysis in accordance with (c) of this section, unless the department has made a finding in 
writing that the stationary source or modification does not need an ambient air quality analysis to 
determine that construction and operation will not result in a violation of an ambient air quality 
standard; 
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(4)  the fast-track procedures are available only if all predicted air pollutant 
concentrations meet the compliance criteria in (c)(2) of this section;  



 
(5)  the department will issue its permit determination in accordance with the 



approval criteria in (f) of this section within 30 days after receiving a complete application. 
 



(c)  Screening ambient air quality analysis.  A screening ambient air quality analysis 
under (b)(3) of this section  



 
(1)  must 
 



(A)  follow a modeling protocol developed by the department or otherwise 
approved by the department that is suitable for fast-track permitting; the department will 
approve the protocol for a screening level modeling demonstration if it finds that the 
department would be able to adequately review the resulting modeling demonstration in 
the time available for fast-track permitting; 



 
(B)  use a model and screening meteorological data approved by the 



department for the fast-track procedure; 
 



(2)  is considered to show compliance with the ambient air quality standard for an 
air pollutant and averaging period if 



 
(A)  for a new stationary source or modification, the predicted ambient air 



concentration from the stationary source, excluding offsite or background contributions, 
does not exceed 50 percent of each ambient air standard for PM-2.5, 67 percent of the 
ambient standard for PM-10, or 80 percent of each ambient standard for sulfur dioxide or 
nitrogen dioxide; 



 
(B)  for a modification, the predicted concentration resulting from the 



proposal is less than the significant impact level in Table 5 in 18 AAC 50.215(d);  
 



(C)  for a modification, if the owner or operator has completed a previous 
ambient analysis that adequately characterizes the stationary source as it existed before 
the modification, and the sum of the highest ambient air concentration from the previous 
analysis plus the highest predicted ambient air concentration resulting from the increase 
is less than the concentration described in (A) of this paragraph; or 



 
(D)  for a modification, if the owner or operator has completed a previous 



ambient analysis that adequately characterizes the stationary source as it existed before 
the modification, and the sum of the highest ambient air concentration from the previous 
analysis, plus the previous background concentration, plus the highest predicted ambient 
air concentration resulting from the increase is less than the ambient air quality standard 
in 18 AAC 50.010. 
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(d)  Procedures that include a public comment period.  The department will use the 
following procedures to issue a permit under 18 AAC 50.508 or to issue a permit under  
18 AAC 50.502 for which the fast-track procedures in (b) and (c) of this section are not 
available: 



(1)  no later than 30 days after an application is determined or considered to be 
complete under AS 46.14.160 or additional information is submitted in accordance with  
AS 46.14.160(c), the department will make a preliminary decision to approve or deny the 
application; the department will provide notice and opportunity for public comment on the 
department’s preliminary decision as follows: 



 
(A)  the department will provide at least 30 days for the public to submit 



comments; 
(B)  the department will give notice   
 



(i)  using the Alaska Online Public Notice System established 
under AS 44.62.175; 



 
(ii)  by mail or electronic mail to persons on a list maintained by 



the department, including any person who requests to be notified; if a person 
requests to be sent notice by postal mail instead of electronic mail, the department 
will send the notice by postal mail;  and 



 
(iii)  by other means the department finds necessary for informing 



the public;  
 



(C)  the department will make available for public inspection in at least 
one location in the affected area 



 
(i)  the information submitted by the owner or operator; 
 
(ii)  any department analysis on the effect on air quality; 



 
(iii)  the reasons for the department’s preliminary approval or 



denial;  and  
(iv)  if the department proposes to approve the application, a copy 



of the proposed permit; 
 



(D)  for a request under 18 AAC 50.508(6) to revise a construction permit 
issued under 18 AAC 50.306 – 18 AAC 50.316, the department will provide an 
opportunity for public hearing in accordance with 40 C.F.R. 51.166(q)(2)(v), adopted by 
reference in 18 AAC 50.040;  and  



 
(E)  the department will make a preliminary decision to approve the 



application only if the application includes all information required by 18 AAC 50.540, 
and the department finds that the approval criteria of (f) of this section will be met; the 
department will include in a preliminary permit any conditions necessary to assure 
compliance with this chapter; 
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(F)  the department will request public comment on any alternative 
modeling approvals issued under 18 AAC 50.215(c)(2); this public comment period will 
coincide with the public comment period for the draft permit, to the extent practicable; 



 
(2)  the department will notify the applicant, and any person who commented on 



the department’s preliminary decision, of the department’s final decision to approve or deny the 
permit application; a person described in AS 46.14.200 may request an informal or adjudicatory 
hearing as prescribed in 18 AAC 15.195 – 18 AAC 15.340; in a notification of denial of an 
application, the department will include the reasons for denial. 



 
(e)  Adding a minor permit to a Title V permit by administrative amendment.  An 



owner or operator may add the conditions of a minor permit to a Title V permit by administrative 
amendment if 



 
(1)  the minor permit is issued using procedures that satisfy the requirements of 



both this section and 18 AAC 50.326;  and 
 
(2)  the permit contains terms and conditions that satisfy the requirements of both 



18 AAC 50.544 and 18 AAC 50.326. 
 



(f)  Approval criteria.  The department will 
 



(1)  deny a minor permit application for a stationary source or modification 
classified under 18 AAC 50.502 if the department finds that construction and operation will 
result in a violation of 



 
(A)  a requirement of 18 AAC 50.045 – 18 AAC 50.090; or 
 
(B)  an ambient air quality standard; 



 
(2)  deny a minor permit application for carbon monoxide emissions near a 



nonattainment area if the department finds that construction and operation of the stationary 
source will cause an ambient concentration that exceeds a carbon monoxide concentration in 
Table 5 in 18 AAC 50.215 at a location that does not or would not meet an ambient air quality 
standard for carbon monoxide; 



 
(3)  deny a minor permit for a Port of Anchorage stationary source if the 



department finds that construction and operation of that source will result in a violation of a 
requirement of 18 AAC 50.045 – 18 AAC 50.090;  



 
(4)  repealed 7/25/2008; 
 
(5)  repealed 7/25/2008; 
 
(6)  approve a minor permit for establishing or revising a PAL, if the department 



finds that the emission unit satisfies the criteria for a PAL in 40 C.F.R. 52.21(aa), adopted by 
reference in 18 AAC 50.040, and if the department required an ambient air quality analysis, that 
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emissions under the PAL will not cause or contribute to a violation of an ambient air quality 
standard; 



 
(7)  approve a minor permit for a limitation requested under 18 AAC 50.508(4) to 



establish offsetting emissions, if the department finds that permanent, actual emission reductions 
of the nonattainment air pollutant will result from the limitations proposed in the application; 



 
(8)  approve a minor permit establishing an owner requested limit under  



18 AAC 50.508(5), if the department finds that  
 



(A)  the stationary source is capable of complying with the limit;  and 
 
(B)  the permit conditions are adequate for determining continuous 



compliance with the limit; and 
 



  (9)  approve a request under 18 AAC 50.508(6) to revise or rescind a Title I 
permit term or condition, if the department finds that the permit will still require the owner or 
operator to comply with all applicable requirements of this chapter. 
 



(g)  Duration.  A minor permit issued under this section remains in effect until changed 
by another Title I permit or by an action by the department under AS 46.14.280, except 



 
(1)  as provided in 40 C.F.R. 52.21, adopted by reference in 18 AAC 50.040, for a 



plantwide applicability limitation;  and  
 
(2)  that an owner requested limit that avoids only a Title V permit remains in 



effect until the owner or operator requests in writing to revise or revoke the limit and, if the new 
limit no longer avoids the requirement for a Title V permit, obtains that permit.  (Eff. 10/1/2004, 
Register 171; am 12/1/2004, Register 172; am 7/25/2008, Register 187; am 12/9/2010, Register 
196; am 1/4/2013, Register 205; am 8/20/2016, Register 219) 



 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140  AS 46.14.200 
 



18 AAC 50.544.  Minor permits: content.  (a)  In each minor permit issued under  
18 AAC 50.542, the department will  



 
(1)  identify the stationary source, the project, the permittee, and contact 



information; 
 



(2)  include the requirement to pay fees in accordance with 18 AAC 50.400 –  
18 AAC 50.499;  
 



(3)  include any conditions established under 18 AAC 50.201, as applicable; 
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(4)  include the requirements of an owner requested limit under 18 AAC 50.225 
that applies to the stationary source; 



 
(5)  include the standard permit conditions in 18 AAC 50.345, as applicable; 
 
(6)  include conditions as necessary to protect ambient air quality; and 
 
(7)  include, as needed, conditions required under 40 C.F.R. Part 71, as adopted 



by reference in 18 AAC 50.040(j) and 18 AAC 50.326 to accommodate an owner or operator 
request to add the conditions of a minor permit to a Title V permit by administrative amendment 
under 18 AAC 50.542(e). 



 
(b)  In each minor permit under 18 AAC 50.502(b), the department will include  
 



 (1)  terms and conditions as necessary to ensure that the proposed stationary 
source or modification will meet the requirements of AS 46.14 and this chapter, including terms 
and conditions under AS 46.14.180 for 



 
(A)  installation, use, and maintenance of monitoring equipment; 
 
(B)  sampling emissions according to the methods prescribed by the 



department and at locations and intervals, and by procedures specified by the department; 
 
(C)  providing source test reports, monitoring data, emissions data, and 



information from analyses of any test samples; 
 
(D)  keeping records;  and 
 
(E)  making periodic reports on process operations and emissions; 
 



(2)  a permit condition requiring the owner or operator to 
 



(A)  perform regular maintenance considering the manufacturer’s or the 
operator’s maintenance procedures; 



 
(B)  keep records of any maintenance that would have a significant effect 



on emissions; the records may be kept in an electronic format; and 
 
(C)  keep a copy of either the manufacturer’s or the operator’s 



maintenance procedures. 
 



(c)  In each minor permit under 18 AAC 50.502(c), the department will include  
 



(1)  terms and conditions as necessary to ensure that the proposed stationary 
source or modification will not cause or contribute to a violation of any ambient air quality 
standard or the standards set out in 18 AAC 50.110, or to impose a limit under 18 AAC 50.201, 
including terms and conditions under AS 46.14.180 for 
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(A)  installation, use, and maintenance of monitoring equipment; 
 
(B)  sampling emissions according to the methods prescribed by the 



department and at locations and intervals, and by procedures specified by the department; 
 
(C)  providing source test reports, monitoring data, emissions data, and 



information from analyses of any test samples; 
 
(D)  keeping records;  and 
 
(E)  making periodic reports on process operations and emissions; 
 



(2)  terms and conditions requiring performance tests for emission limits under   
18 AAC 50.050 – 18 AAC 50.090;  and 



 
(3)  terms and conditions requiring maintenance of equipment according to the 



manufacturer’s or operator’s maintenance procedures, including requirements to keep a copy of 
either the manufacturer’s or the operator’s maintenance procedures. 



 
(d)  For each stationary source that is not subject to Title V permitting under  



18 AAC 50.326, the department will include in the minor permit the requirement for a periodic 
affirmation, in accordance with 18 AAC 50.205, of whether the stationary source is still 
accurately described by the application and minor permit, and whether the owner or operator has 
made changes that would trigger the requirement for a new permit under this chapter.  In the 
minor permit, the department will set out a time period between required affirmations as 
appropriate to the stationary source regulated by the minor permit. 



 
(e)  Repealed 7/25/2008.  



 
(f) In a minor permit that establishes or revises a plantwide applicability limitation 



(PAL), the department will include 
 



(1)  the contents listed in 40 C.F.R. 52.21(aa)(7), adopted by reference in  
18 AAC 50.040; and 
 



(2)  conditions as the department considers necessary to prevent emissions under 
the PAL from causing or contributing to a violation of an ambient air quality standard. 



 
(g)  In each minor permit under 18 AAC 50.508(4) to establish offsetting emissions, the 



department will include terms and conditions to ensure that the stationary source will meet the 
criteria in 18 AAC 50.542(f)(7), including terms and conditions imposed under AS 46.14.180 for 



 
(A)  installation, use, and maintenance of monitoring equipment; 
 
(B)  sampling emissions according to the methods prescribed by the 



department and at locations, intervals, and by procedures specified by the department; 
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(C)  providing source test reports, monitoring data, emissions data, and 
information from analyses of any test samples; 



 
(D)  keeping records;  and 
 
(E)  making periodic reports on process operations and emissions. 
 



(h)  In each minor permit establishing an owner requested limit (ORL) under  
18 AAC 50.508(5), the department will include terms and conditions that 



 
(1)  describe the ORL, including specific testing, monitoring, recordkeeping, and 



reporting requirements; 
 
(2)  list all equipment covered by the ORL;  and 
 
(3)  describe each permit classification under AS 46.14.130 that the ORL allows 



the owner or operator to avoid. 
 



(i)  In each minor permit under 18 AAC 50.508(6) that revises or rescinds terms or 
conditions of a Title I permit, the department will include terms and conditions as necessary to 
ensure that the permittee will construct and operate the proposed stationary source or 
modification in accordance with this chapter.  If the limit 



 
(1)  made it possible for the owner or operator to avoid any preconstruction 



review under this chapter, the limit remains in effect until the owner or operator obtains 
 



(A)  a new construction permit or minor permit under this chapter as if the 
limit had never existed;  or 



 
(B)  under this section or under 18 AAC 50.508, a new limit that allows 



the owner or operator to continue to avoid preconstruction review;  or 
 



(2)  made it possible to avoid a Title V permit, the limit remains in effect until the 
owner or operator obtains 



 
(A)  a new Title V permit under this chapter as if the limit had never 



existed;  or 
 
(B)  under this section or under a permit classified in 18 AAC 50.508, a 



new limit that allows the owner or operator to continue to avoid the need for the permit.   
(Eff.10/1/2004, Register 171; am 12/1/2004, Register 172; am 1/29/2005, Register 173; am 
7/25/2008, Register 187; am 11/9/2008, Register 188; am 12/9/2010, Register 196) 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140  AS 46.14.250 
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18 AAC 50.546.  Minor permits: Revisions.  (a)  The department will use the 
procedures of 18 AAC 50.540 – 18 AAC 50.544 to revise a minor permit, either at the request of 
the permittee or on the department’s own initiative, in accordance with AS 46.14.280. 



 
(b)  Notwithstanding (a) of this section, the department may revise non-substantive 



elements of a minor permit without further administrative procedures.  (Eff. 10/1/2004, Register 
171; am 7/25/2008, Register 187) 



 
Authority: AS 46.03.020  AS 46.14.120  AS 46.14.170 
  AS 46.14.010  AS 46.14.130  AS 46.14.180 
  AS 46.14.020  AS 46.14.140  AS 46.14.285 



 
 



18 AAC 50.560.  General minor permits.  (a)  Criteria.  The department may issue a 
general minor permit to allow construction or operation of stationary sources or emission units 
that 



(1)  require a minor permit; 
 
(2)  involve the same or similar types of operation; 
 
(3)  involve the same type of emissions;  and 
 
(4)  are subject to similar air quality control requirements.  
 



(b)  General minor permit issuance procedures.  To issue a general minor permit, the 
department will provide notice and opportunity for public comment on the department’s 
proposed permit by 
 



(1)  posting a public notice on the Alaska Online Public Notice System 
established under AS 44.62.175; 



 
(2)  sending a copy of the notice by mail or electronic mail to persons on a list 



maintained by the department, including any person who has requested to be notified; if a person 
requests to be sent notice by postal mail instead of electronic mail, the department will send the 
notice by postal mail;   



 
(3)  distributing the notice using other means the department finds necessary for 



informing the public; 
 
(4)  allowing the public at least 30 days to submit comments; and 
 
(5)  making available for public inspection in the affected area 
 



(A)  a description of the stationary sources that would qualify under the 
general minor permit;  
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(B)  the results of any department analysis on the effect on air quality; 
 
(C)  the reasons for the department’s proposed action;   
 
(D)  a copy of the proposed permit and of the proposed application or 



notification form; 
 
(E)  a description of how interested persons may comment on the proposed 



general minor permit, including the period during which the department will accept 
public comments;  and 



 
(F)  the time and place of any public hearing; the department will schedule 



any public hearing no sooner than 30 days after the date the first notice was published.  
 



(c)  Application or notification forms.  The department will issue an application or 
notification form with each general minor permit.  This may include an online or electronic form.  
The forms will identify the information that an applicant must provide to operate under the 
general minor permit, including  



 
(1)  information identifying the stationary source and location of the stationary 



source, and contact information; as necessary to show that the stationary source meets the 
qualifying criteria or a term or condition of the general minor permit, the department will require 
that location information required under this subsection or under (d) – (g) of this section include 
a map and scale drawing; 



 
(2)  any information that is necessary to determine that the stationary source 



qualifies for the general minor permit;  
 
(3)  identification of all equipment to be operated under the general minor permit; 



and 
(4)  a certification by the applicant that the stationary source is capable of 



complying with all permit requirements. 
 



(d)  Applying to construct or operate under a general minor permit.  To construct or 
operate under a general minor permit, the owner or operator must submit the appropriate 
completed application or notification form for the specific stationary source type.  In a general 
minor permit, the department will specify whether the applicant must submit a complete 
notification form and operate in compliance with the general minor permit, or whether the 
applicant must also obtain department approval under (e) of this section to operate under the 
general minor permit.  If the general minor permit requires that the applicant get approval, the 
department will notify the owner or operator within 30 days after receipt of the application that  



 
(1)  the application is complete; 
 
(2)  additional information is necessary to make the application complete; or 
 
(3)  the stationary source does not qualify for the general permit. 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



 



 
137 



(e)  Approval to construct or operate under a general minor permit.  Approval to 
construct or operate under the general minor permit is granted when the department finds the 
application complete.  If the general minor permit does not require department approval, and if 
the stationary source meets all of the qualifying criteria and operates in compliance with the 
general minor permit, the owner or operator may construct or operate under the permit 
immediately after the department receives a completed notification form.  The general minor 
permit authorizes construction or operation only for  



 
(1)  equipment identified in the application or notification;  and 
 
(2)  a location identified under (c), (f), or (g) of this section. 
 



(f)  General minor permit content.  In a general permit the department will set out  
 



(1)  criteria that must be met in order for a stationary source to qualify under the 
general minor permit; 



 
(2)  a requirement to notify the department of the physical location of the 



stationary source before commencing construction or operation under the general minor permit, 
if the location is not provided in the application or notification; 



 
(3)  requirements in accordance with 18 AAC 50.544;   
 
(4)  for portable stationary sources, a notification form and procedures for a 



change in location;  and 
 



(5)  any other terms and conditions that are necessary to assure that the stationary 
source continues to meet the qualifying criteria of the general minor permit. 



 
(g)  Relocation.  A portable stationary source is authorized to operate under a general 



minor permit at additional locations not identified in the permit application or notification if the  
 



(1)  permittee notifies the department by submitting a completed change of 
location form following the procedures specified in the permit; and 



 
(2)  stationary source will continue to meet all of the permit’s qualifying criteria at 



each location.  (Eff. 10/1/2004, Register 171) 
 
Authority: AS 46.03.020  AS 46.14.130  AS 46.14.180 
  AS 46.14.010  AS 46.14.140  AS 46.14.211 
  AS 46.14.020  AS 46.14.150  AS 46.14.250 
  AS 46.14.120  AS 46.14.170 
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Article 6.    (Reserved)
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Article 7.  Transportation Conformity. 



 
Section 
700.  Purpose 
705.  Applicability 
710.  (Repealed) 
712.  Agency Responsibilities 
715.  Interagency consultation procedures 
720.  Public involvement 
725.  (Repealed) 
730.  (Repealed) 
735.  (Repealed) 
740.  Written commitments 
745.  Resolving conflicts 
750.  Exempt projects 
 



18 AAC 50.700.  Purpose.  (a)  The purpose of 18 AAC 50.700 – 18 AAC 50.750 is to 
ensure that a transportation plan, transportation improvement program, revisions to the State Air 
Quality Control Plan adopted by reference in 18 AAC 50.030, including those portions in it that 
are federally approved and recognized as the state implementation plan, or other federal action 
that affects transportation within a carbon monoxide, nitrogen dioxide, ozone, PM-2.5, or PM-10 
nonattainment or maintenance area located in the state will not hinder the attainment or 
maintenance of the national ambient air quality standards in that area if 



 
(1)  the plan, program, project or action is federally funded or federally approved; 



or 
(2)  the plan, program, project, or action is non-federally funded but is a 



regionally significant project that is funded, adopted, or approved by a current or prior recipient 
of funds under 23 U.S.C. (highways) or 49 U.S.C. 5301 – 5340 (public transportation). 



 
(b)  The provisions of 18 AAC 50.700 – 18 AAC 50.750 set out the policy, criteria, and 



consultation procedures for demonstrating and assuring conformity of transportation activities 
described under (a) of this section, for inclusion in the State Air Quality Control Plan adopted by 
reference in 18 AAC 50.030.  (Eff. 1/4/95, Register 133; am 9/4/98, Register 147; am 4/17/2015, 
Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
 
 



18 AAC 50.705.  Applicability.  (a)  The provisions of 18 AAC 50.700 – 18 AAC 
50.750 apply to 



 
 (1)  a transportation plan, transportation improvement program, or other federal 



transportation project that is 
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(A)  located within a carbon monoxide, nitrogen dioxide, ozone, PM-2.5, 
or PM-10 nonattainment or maintenance area in the state; and 



 
(B)  funded or requires approval under 23 U.S.C. or 49 U.S.C. 5301 – 



5340; 
 
 (2)   a transportation plan, transportation improvement program, or other federal 



transportation project that is non-federally funded but that is a regionally significant project 
funded, adopted, or approved by a current or prior recipient of funds designated under 23 U.S.C. 
or 49 U.S.C. 5301 – 5340; or 



 
 (3)  revisions to the State Air Quality Control Plan adopted by reference in          



18 AAC 50.030, including the state implementation plan, that affect transportation.  
 
(b)  The sponsoring agency has the obligation to meet the applicable requirements of     



18 AAC 50.700 – 18 AAC 50.750. For purposes of 18 AAC 50.700 – 18 AAC 50.750, the 
sponsoring agency is the agency that  



 
(1)  receives or manages federal money for the transportation plan, transportation 



improvement program, or other federal transportation project as described in (a) of this section; 
 
(2)  develops the transportation plan, transportation improvement program, or 



other federal transportation project as described in (a) of this section; or 
 
(3)  funds, adopts, or approves a non-federal, regionally significant project and is 



a current or prior recipient of funds under 23 U.S.C. or 49 U.S.C. 5301 – 5340.  (Eff. 1/4/95, 
Register 133; am 9/4/98, Register 147; am 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
 



18 AAC 50.710.  Transportation conformity: incorporation by reference of federal 
regulations.  Repealed.  (Eff. 1/4/95, Register 133; am 9/4/98, Register 147; am 4/1/2010, 
Register 193;  repealed 4/17/2015, Register 214) 



 
 
 18 AAC 50.712.  Agency responsibilities.  Representatives of the department, the 
Department of Transportation and Public Facilities, metropolitan planning organizations, and 
local and regional air quality and transportation agencies recognized by the state shall undertake 
an interagency consultation process with each other and with the local or regional offices of the 
United States Environmental Protection Agency and the United States Department of 
Transportation, Federal Highway Administration (FHWA) and Federal Transit Administration 
(FTA) on the development of the state implementation plan, transportation plans, transportation 
improvement programs, and associated conformity determinations in accordance with the 
responsibilities and procedures of 18 AAC 50.700 – 18 AAC 50.750 and the State Air Quality 
Control Plan, Volume II, Section III.1.3.  (Eff. 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
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18 AAC 50.715.  Interagency consultation procedures.  (a)  Before issuing a final 
transportation conformity determination or transportation–related state implementation plan 
revision under 18 AAC 50.700 – 18 AAC 50.750, the sponsoring agency described in 18 AAC 
50.705(b), shall  
 



(1)  contact the office of the local governing body to determine if that office is 
aware of any plans for construction of a regionally significant project that is not funded under  
23 U.S.C. (highways) or 49 U.S.C. 5301 - 5340, including any project for which alternative 
locations, design concept and scope, or the no-build option are still being considered; 
 



(2)  prepare a preliminary interagency discussion draft, a public review draft, and 
a final draft of the conformity determination or transportation-related state implementation plan 
revision through the interagency consultation process described in (b) - (g) of this section with 
staff of 



(A)  the department; 
 



(B)  the local air quality planning agency or government; 
 



(C)  the Department of Transportation and Public Facilities; 
 



(D)  the local transportation committee, agency, or government; 
 



(E)  any agency created under state law that sponsors or approves 
transportation projects; 



 
(F)  the United States Environmental Protection Agency; 



 
(G)  the United States Department of Transportation, Federal Highway 



Administration (FHWA);  
 



(H)  the United States Department of Transportation, Federal Transit 
Administration (FTA); 



 
(I)  the metropolitan planning organization and any other regional 



transportation planning organization; and 
 



(J)  any participant listed in the State Air Quality Control Plan, Volume II, 
Section III.I.3; and 



 
(3)  make the public review draft of the conformity determination or 



transportation-related state implementation plan revision available for public review and 
comment as required in 18 AAC 50.720. 
 



(b)  A staff member of the sponsoring agency shall  
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(1)  consult with staff of the agencies listed in (a)(2) of this section to prepare a 
preliminary interagency discussion draft of the conformity determination or transportation-
related state implementation plan revision, including necessary supporting information; 
 



(2)  ensure that all documents, including transportation-related state 
implementation plan revisions, and information relevant to the preliminary interagency 
discussion draft are available to staff from the participating agencies; and 
 



(3)  consider the comments of staff from participating agencies and respond in 
writing to those comments in a timely, substantive manner before making a final decision on the 
preliminary interagency discussion draft; written agency comments and written responses must 
be included in the record of any conformity decision or action or transportation-related state 
implementation plan revision. 
 



(c)  In preparing the preliminary interagency discussion draft, a staff member of the 
sponsoring agency shall consult with the staff of the agencies listed in (a)(2) of this section to 
 
  (1)  evaluate and choose a traffic demand model and associated methods and 
assumptions to be used in a hot-spot analysis or a regional emissions analysis; 
 
  (2)  determine which minor arterials and other projects should be considered 
regionally significant projects for purposes of a regional emissions analysis, in addition to those 
functionally classified as principal arterial or higher or fixed guide-way systems or extensions 
that offer an alternative to regional highway travel;  
 



(3)  determine which projects should be considered to have a significant change in 
design concept and scope from the transportation plan or transportation improvement program; 



 
(4)  discuss whether a project that is otherwise exempt from the requirements of  



18 AAC 50.700 – 18 AAC 50.750 under 40 C.F.R. 93.126 and 93.127, revised as of July 1, 
2013, and adopted by reference, should be treated as nonexempt if potential regional emissions 
impacts or other adverse emissions impacts might exist for any reason;  



 
(5)  determine, as required under 40 C.F.R. 93.113(c)(1), revised as of July 1, 



2013, and adopted by reference, whether past obstacles to implementation of a transportation 
control measure that is behind the schedule established in the state implementation plan have 
been identified and are being overcome, and whether state and local agencies with influence over 
approvals or funding for transportation control measures are giving maximum priority to 
approval or funding for transportation control measures to be initiated by the sponsoring agency 
in accordance with 18 AAC 50.700 – 18 AAC 50.750 and the State Air Quality Control Plan, 
Volume II, Section III.I.3; the interagency consultation process must also consider whether 
delays in transportation control measure implementation necessitate a revision to the state 
implementation plan to remove or to substitute a transportation control measure or other 
emission reduction measures; 
 



(6)  determine, as required under 40 C.F.R. 93.121, revised as of July 1, 2013 and 
adopted by reference,  
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(A)  that a regionally significant project  
 



(i)  is included in a regional emissions analysis supporting the 
currently conforming transportation improvement program’s conformity 
determination, even if the project is not included in the transportation 
improvement program  for the purposes of project selection or endorsement;  and  



 
(ii)  design concept and scope have not changed significantly from 



those included in the transportation plan, transportation improvement program, or 
regional emissions analysis;  or  



 
(B)  that, based on the requirements for a project that is not from a 



conforming transportation plan and transportation improvement program, as specified in 
40 C.F.R. 93.118 and 93.119, revised as of July 1, 2013, and adopted by reference,  



 
(i)  there is a currently conforming transportation plan and 



transportation improvement program, and a new regional emissions analysis that 
includes the regionally significant project; and  



 
(ii)  the currently conforming transportation plan and transportation 



improvement program will still conform if the regionally significant project is 
implemented; 



 
(7)  identify, as required under 40 C.F.R. 93.123(b), revised as of July 1, 2013, 



and adopted by reference, projects located at sites 
 



(A)  within a PM-10 or PM-2.5 nonattainment or maintenance area 
identified in 18 AAC 50.015(b)(3) or (e); and  



 
   (B)  that have vehicle and roadway emission and dispersion characteristics 
 essentially identical to those at sites that have air quality violations verified by 
 monitoring, and that, therefore, require a quantitative PM-10 or PM-2.5 hot-spot analysis; 
 and 
 



(8)  notify staff of participating agencies of any revision or amendment to a 
transportation plan or transportation improvement program that merely adds or deletes an exempt 
project listed in 40 C.F.R. 93.126 and 93.127, revised as of July 1, 2013 and adopted by 
reference; and 



 
(9)  develop a list of transportation control measures for inclusion in the state 



implementation plan and distribute that list to those agencies described in (a)(2) of this section. 
 



 (d)  In addition to the consultation described in (c) of this section, a staff member of the 
sponsoring agency shall consult with staff of the state and local agencies listed in (a)(2) of this 
section to 
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(1)  evaluate events that will trigger new conformity determinations in addition to 
those triggering events established in 40 C.F.R. 93.104, revised as of July 1, 2013, and adopted 
by reference; 
 



(2)  consider an emissions analysis for transportation activities that extend beyond 
the boundaries of a local governing body, nonattainment area, maintenance area, or air basin; 
 



(3)  determine the design, schedule, and funding of research and data collection 
efforts and regional transportation model development by the local governing body, such as 
household or travel transportation surveys; 



 
(4)  ensure that plans for construction of regionally significant projects that are 



not FHWA or FTA projects, including projects for which alternative locations, designs concept 
and scope, or the no-build option are still being considered and including all those projects by 
recipients of funds designated under 23 U.S.C., are disclosed to the metropolitan planning 
organization on a regular basis and to ensure that any changes to those plans are disclosed within 
10 business days; 



 
(5)  request that participants in the interagency consultation process identify all 



non-FHWA and non-FTA transportation projects and their design concept and scope, including 
those projects where detailed design features have not yet been decided, to determine which 
projects are regionally significant projects for regional emissions modeling; a person who is      
“a recipient of funds designated under title 23 U.S.C. or the Federal Transit Laws” within the 
meaning given the term in 40 C.F.R. 93.101, revised as of July 1, 2013, and adopted by 
reference, shall disclose to the metropolitan planning organization information regarding all non-
FHWA and non-FTA regionally significant projects; any changes in these plans shall be 
disclosed within 10 business days; and 



 
(6)  choose conformity tests and methodologies for isolated rural nonattainment 



and maintenance areas. 
 



(e)  If the metropolitan planning area does not include the entire nonattainment or 
maintenance area, the interagency consultation must include staff of the local governing body 
and the Alaska Department of Transportation and Public Facilities to determine conformity of all 
projects outside the metropolitan planning area and within the nonattainment or maintenance 
area. 



(f)  After completing the interagency consultation process, the sponsoring agency shall 
prepare the public review draft of the conformity determination, based on changes made to the 
preliminary draft during the consultation process, and shall make the public review draft 
available for public review and comment as required in 18 AAC 50.720. 



 
(g)  After opportunity for public review and comment on the public review draft of the 



conformity determination, the sponsoring agency shall 
  



(1)  prepare a final draft of the conformity determination in consultation with staff 
of the participating agencies;  and 
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(2)  after the consultation described in (1) of this subsection, issue the final 
conformity determination to the agencies listed in (a)(2) of this section and provide the 
supporting information upon request.  
 



(h)  Repealed 4/17/2015. 
 
(i)  In this section, “business day” means a day other than Saturday, Sunday, or a state or 



federal holiday.  (Eff. 1/4/95, Register 133; am 9/4/98, Register 147; am 4/1/2010, Register 193; 
am 4/17/2015, Register 214; am 3/2/2016, Register 217) 



 
Authority: AS 46.03.020  AS 46.14.030 
 



18 AAC 50.720.  Public involvement.  (a)  The sponsoring agency described  in 18 AAC 
50.705(b) shall establish a public involvement process to provide opportunity for public review 
and comment on the public review draft of the conformity determination or transportation-related 
state implementation plan revision before the agency issues a final conformity determination or 
transportation-related state implementation plan revision.  As required under 40 C.F.R. 93.112, 
revised as of July 1, 2013, and adopted by reference, the public involvement process must be 
consistent with the requirements of 40 C.F.R. 93.105(e), revised as of July 1, 2013, and adopted 
by reference, and 23 C.F.R. 450.316(a), revised as of July 1, 2014, and adopted by reference.  



 
(b)  The sponsoring agency shall  
 



  (1)  subject to (d) of this section,  
    



  (A)  receive written comments on the public review draft of the 
conformity determination or transportation-related state implementation plan revision; 
and 



   (B)  hold a public hearing or meeting 
 
    (i)  for a transportation plan, transportation improvement   
  program, or transportation-related state implementation plan revision; 
 



(ii)  for a project that is not included in a transportation plan, 
transportation improvement program, or transportation-related state 
implementation plan revision, but that is within a designated nonattainment area 
listed under 18 AAC 50.015(b) or designated maintenance area listed under         
18 AAC 50.015(d); or 



 
    (iii)  if a written comment received under (A) of this paragraph  
  requests a public hearing or meeting for a regionally significant project; 
 



(2)  consider all comments received and prepare a written summary analysis of 
significant comments; and 
 



(3)  specifically address in the summary analysis all public comments concerning 
known plans for a regionally significant project that may not have been properly reflected in the 











Register 220, January 2017           ENVIRONMENTAL CONSERVATION 
 
 



 



 
146 



emissions analysis used to support a proposed conformity finding for a transportation plan or 
TIP, regardless of whether the regionally significant project is receiving federal funding or 
approval.   
 
  (c)  Opportunity for public involvement under this section must include access to 
information, emissions data, analyses, models, and modeling assumptions used to perform a 
conformity determination or transportation-related state implementation plan revision.  
 



(d)  If a project for which the provisions of (a) – (c) of this section apply is also subject to 
a public involvement process under 42 U.S.C. 4321 - 4370b (National Environmental Policy 
Act), compliance with the public involvement process under that law constitutes compliance 
with (a) – (c) of this section. 



 
(e)  Charges imposed for inspection and copying of information, emissions data, 



analyses, models, and modeling assumptions used to perform a conformity determination or 
transportation related state implementation plan revision must be consistent with AS 40.25.110 
and 40.25.115.  (Eff. 1/4/95, Register 133; am 9/4/98, Register 147; am 4/1/2010, Register 193; 
am 4/17/2015, Register 214; am 3/2/2016, Register 217) 



 
Authority: AS 46.03.020  AS 46.14.030 
 



18 AAC 50.725.  General conformity: incorporation by reference of federal 
regulations.  Repealed. (Eff. 1/4/95, Register 133; repealed 4/17/2015, Register 214) 



 
18 AAC 50.730.  General conformity: mitigation of air quality impacts.  Repealed.  



(Eff. 1/4/95, Register 133; repealed 4/17/2015, Register 214) 
 



 
18 AAC 50.735.  Frequency of transportation conformity determinations.   Repealed  



(Eff. 1/4/95, Register 133; am 4/17/2015, Register 214; repealed 3/2/2016, Register 217) 
 
 
 18 AAC 50.740.  Written commitments. (a)  A conformity determination on the 
transportation plan or transportation improvement program may not include emission reduction 
credits from any control measures that are not included in the transportation plan or 
transportation improvement program  and that do not require regulatory action in the regional 
emission analysis, unless the metropolitan planning organization, the Department of 
Transportation and Public Facilities, FHWA, or FTA obtains, for inclusion in the conformity 
determination, written commitments as defined in 40 C.F.R. 93.101, revised as of July 1, 2013, 
and adopted by reference, from the appropriate entities to implement those control measures. 
Before a conformity determination on the transportation plan or transportation improvement 
program may be approved, a metropolitan planning organization or the Department of 
Transportation and Public Facilities must ensure that project-level mitigation or control measures 
included in the project design concepts and scopes are appropriately identified in the regional 
emissions analysis. The written commitments to implement those mitigation or control measures 
must be fulfilled by the appropriate entities. 
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 (b)  Before a project-level conformity determination for a transportation project may be 
approved, the project sponsor must include written commitments as defined in 40 C.F.R. 93.101, 
adopted by reference in (a) of this section, to implement any project-level mitigation or control 
measures in the construction or operation of the project that are identified for that project as part 
of NEPA process completion as defined in 40 C.F.R. 93.101, revised as of July 1, 2013, and 
adopted by reference. Written commitments must be obtained before those project level 
mitigation or control measures are used in a project-level hot-spot analysis. The written 
commitments to implement those project-level mitigation or control measures must be fulfilled 
by the appropriate entities. 
 
 (c)  In this section, “project sponsor” means any entity that owns an equity interest in the 
transportation project, or holds the permits the department determines are essential to construct 
or operate the transportation project.  (Eff. 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
 
 
 18 AAC 50.745. Resolving conflicts. (a)  If during the interagency consultation process 
under 18 AAC 50.700 – 18 AAC 50.750 a conflict arises between state agencies or between state 
and local agencies, and the conflict cannot be resolved by the heads of the involved agencies, the 
department will refer the conflict to the governor for resolution. A conformity determination that 
is the subject of conflict resolution under this section must have the governor’s concurrence to be 
final. 
 
 (b)  The department will make the referral to the governor not later than 14 calendar days 
after notification or a determination that the conflict cannot be resolved. The 14-day period starts 
when the metropolitan planning organization or the Department of Transportation and Public 
Facilities confirms receipt of the comments of the department. The department will provide the 
participating agencies under 18 AAC 50.715(a)(2) with a copy of its referral to the governor. 
 
 (c)  If the department does not make a referral to the governor during the 14-day period 
described in (b) of this section, the sponsoring agency described in 18 AAC 50.705(b), 
metropolitan planning organization, or Department of Transportation and Public Facilities may 
proceed with the final conformity determination. 
 
 (d)  Not later than 14 days after the metropolitan planning organization notifies the 
department of the resolution of all comments on a proposed conformity determination or other 
policy decision during the interagency consultation process under 18 AAC 50.700 – 18 AAC 
50.750, and if the Department of Transportation and Public Facilities disputes those comments, 
the Department of Transportation and Public Facilities shall refer the proposed conformity 
determination or other policy decision to the governor for resolution. The 14-day period starts 
when the metropolitan planning organization has confirmed receipt by the department of the 
resolution of the comments of the Department of Transportation and Public Facilities. 
 
 (e)  If the Department of Transportation and Public Facilities makes a referral to the 
governor, the final conformity determination or other final policy decision must have the 
concurrence of the governor. 
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 (f)  The Department of Transportation and Public Facilities shall provide the metropolitan 
planning organization and the department with a copy of the referral to the governor under (d) of 
this section.  If the Department of Transportation and Public Facilities does not make a referral to 
the governor during the 14-day period described in (d) of this section, the metropolitan planning 
organization may proceed with the final conformity determination or other final policy decision. 
 
 (g)  The governor may delegate the role of resolving the conflict under this section and 
deciding whether to concur in the conformity determination to a state official or agency other 
than 
  (1)  the department; 
 
  (2)  the Department of Transportation and Public Facilities; or 
 
  (3)  a state transportation board or commission.  (Eff. 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
 
 
 18 AAC 50.750. Exempt projects.  Notwithstanding the other requirements of 18 AAC 
50.700 – 18 AAC 50.750, highway and transit projects of the types listed in Table 2 of 40 C.F.R. 
93.126, revised as of July 1, 2013, and adopted by reference, are exempt from the requirement to 
determine conformity. Those projects may proceed toward implementation even in the absence 
of a conforming transportation plan and transportation improvement program. A particular action 
of the type listed in Table 2 of 40 C.F.R. 93.126 is not exempt if the agencies listed in 18 AAC 
50.715(a)(2) concur that it has potentially adverse emissions impacts for any reason. 
Metropolitan planning organizations must ensure that exempt projects do not interfere with 
transportation control measure implementation.  (Eff. 4/17/2015, Register 214) 
 
Authority: AS 46.03.020  AS 46.14.030 
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Article 8.    (Reserved)
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Article 9.  General Provisions. 
 
Section 
900.  Small business assistance program 
910.  (Repealed) 
990.  Definitions 
 
 18 AAC 50.900.  Small business assistance program.  (a)  The purpose of the small 
business assistance program established under AS 46.14.300 is to help small businesses in the 
state comply with state and federal air quality laws.  The department’s The Alaska Small 
Business Assistance Program, adopted by reference in 18 AAC 50.030, describes the small 
business assistance program.   
 



(b)  Subject to AS 46.14.300(c) and 46.14.310, only the owner or operator of a "small 
business facility," as that term is defined in AS 46.14.990, is eligible to receive the services of 
the small business assistance program.   
 



(c)  The owner or operator of an eligible small business facility may request a change to a 
requirement under this chapter that  
 



(1)  is a work practice or technological method of compliance; or  
 



(2)  sets a schedule of milestones preceding a date for implementing a work 
practice or technological method of compliance.   
 



(d)  A change described in (c) of this section may be requested as follows: 
 



(1)  if the requested change requires an amendment of a provision of this chapter, 
the request must be submitted under AS 44.62.220 and must include 
 



(A)  a description of the provision of this chapter to be amended: 
 



(B)  a description of the proposed amendment to be adopted; and 
 



(C)  an explanation of the need for the proposed change and how the 
change can adequately substitute for or replace the requirement to be changed;  or 



 
(2)  if the requested change requires a revision to a permit term or condition that is 



not expressly required by this chapter, the request may be submitted as an application for a minor 
or significant permit modification under 40 C.F.R. 71.7(e), adopted by reference in  
18 AAC 50.040, and subject to 18 AAC 50.326.   
 
 (e)  The department will schedule a proposed amendment to this chapter submitted under 
(d)(1) of this section for public hearing as provided in AS 44.62.230 if the change would not 
cause a violation of  
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(1)  the Clean Air Act; 
 



(2)  a federally-enforceable requirement;  or 
 



(3)  state law.  (Eff. 1/18/97, Register 141; am 10/1/2004, Register 171) 
 
Authority: AS 46.03.020  AS 46.14.030  AS 46.14.300 
 



Editor's note:  More information on the services provided by the small business 
assistance program referred to in this section, including details on determining eligibility, may be 
obtained from the department's small business advocate, 410 Willoughby Avenue, Juneau, 
Alaska 99801-1795, (907) 465-5100.  A copy of the program description as it appears in the state 
air quality control plan, adopted by reference in 18 AAC 50.030, is available from the 
department's central and regional offices.  A copy of the state air quality control plan may be 
viewed at any department office or at the Office of the Lieutenant Governor. 
 
 18 AAC 50.910.  Establishing level of actual emissions.  Repealed.  (Eff. 1/18/97, 
Register 141; repealed 10/1/2004, Register 171) 
 



18 AAC 50.990.  Definitions.  In this chapter  
 



(1)  "actual emissions" has the meaning given in 40 C.F.R. 52.21(b)(21), adopted 
by reference in 18 AAC 50.040; 



 
(2)  “administrator” means the administrator of the United States Environmental 



Protection Agency, except as otherwise provided in 18 AAC 50.306 – 18 AAC 50.326; 
 
(3)  "air pollutant" has the meaning given in AS 46.14.990; 
 
(4)  "air curtain incinerator" means a device in which large amounts of 



combustible materials are burned in a rectangular containment equipped with an overfire air 
system; 



 
(5)  "air pollution" has the meaning given in AS 46.03.900; 
 
(6)  "air pollution control equipment" means equipment or a portion of equipment 



designed to reduce the emissions of an air pollutant to the ambient air; 
 
(7)  "air quality control requirement" means any obligation created by AS 46.14, 



this chapter, or a term or condition of a preconstruction permit issued by the department before 
January 18, 1997; 



 
(8)  "allowable emissions" has the meaning given in 40 C.F.R. 52.21(b), except 



that for the purposes of establishing or revising a plantwide applicability limitation (PAL) under 
40 C.F.R. 52.21(aa), adopted by reference in 18 AAC 50.040, 
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(A)  “allowable emissions” means the emissions rate of an emission unit 
calculated considering any emission limitation that is enforceable as a practical matter on 
the emission unit’s potential to emit; and 



 
(B)  in the definition of “potential to emit” in 40 C.F.R. 51.166(b), the 



words “or enforceable as a practical matter” are added after “federally enforceable”, as 
provided in 40 C.F.R. 51.166(w)(2)(ii)(b); 



 
(9)  "ambient air" has the meaning given in AS 46.14.990; 
 
(10)  "ambient air quality standards" has the meaning given in AS 46.14.990; 
 
(11)  "approved" means approved by the department; 
 
(12)  "asphalt plant" means a stationary source that manufactures asphalt concrete 



by heating and drying aggregate and mixing asphalt cements; “asphalt plant” includes any 
combination of dryers, systems for screening, handling, storing, and weighing dried aggregate, 
systems for loading, transferring, and storing mineral filler, systems for mixing, transferring, and 
storing asphalt concrete, and emission control systems within the stationary source; 



 
(13)  "assessable emission" has the meaning given in AS 46.14.250(h)(1); 
 
(14)  “begin actual construction” has the meaning given in 40 C.F.R. 



52.21(b)(11), adopted by reference in 18 AAC 50.040; 
 
(15)  "black smoke" means smoke having the color of emissions produced by the 



incomplete combustion of toluene in the double wall combustion chamber of a smoke generator; 
 
(16)  "Btu" means British thermal unit; 
 
(17)  “building, structure, facility, or installation” has the meaning given in  



AS 46.14.990;  
 
(18)  “casting off” means the first release of a line securing a vessel to shore as 



part of the process of leaving berth; 
 
(19)  “Class I area,” “Class II area,” and “Class III area” mean an area designated 



in 18 AAC 50.015, Table 1, as Class I, Class II, or Class III respectively; 
 
(20)  "Clean Air Act" means 42 U.S.C. 7401 - 7671q, as amended through 



November 15, 1990; 
 
(21)  repealed 7/25/2008; 



 
(22)  "coal preparation plant" means a stationary source that prepares coal by 



breaking, crushing, screening, wet or dry cleaning, or thermal drying, and that processes more 
than 200 tons per day of coal; “coal preparation plant” includes any combination of thermal 
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dryers, pneumatic coal-cleaning equipment, coal processing and conveying equipment, breakers 
and crushers, coal storage systems, and coal transfer systems within the stationary source; 



 
(23)  "commissioner" means the commissioner of environmental conservation; 
 
(24)  "conservation vent" means a vent containing a pressure-vacuum valve 



designed to minimize emissions of vapors from a storage tank due to changes in temperature and 
pressure; 



 
(25)  "construct" or "construction" has the meaning given to “construction” in  



AS 46.14.990; 
 
(26)  "construction permit" has the meaning given in AS 46.14.990; 
 
(27)  "delivery tank" means the tank portion of a tank truck, tank trailer, or rail 



tank car; “delivery tank” does not include a tank of less than 2,500 gallons used to test or certify 
metering devices; 



 
(28)  "department" means the Department of Environmental Conservation; 
 
(29)  "emission" has the meaning given in AS 46.14.990; 
 
(30)  "emission limitation" has the meaning given in AS 46.14.990; 
 
(31)  "emission standard" has the meaning given in AS 46.14.990; 
 
(32)  “emissions unit” has the meaning given in AS 46.14.990;  
 
(33)  "EPA" means the United States Environmental Protection Agency; 
 
(34)  "excess emissions" means emissions of an air pollutant in excess of any 



applicable emission standard or limitation; 
 
(35)  repealed 4/1/2010;  
 
(36)  “expected number” as that term is used in 18 AAC 50.010(1)(A), has the 



meaning given in 40 C.F.R. Part 50, Appendix K, sec. 2.1, adopted by reference in 18 AAC 
50.035; 



 
(37)  "federal administrator" has the meaning given in AS 46.14.990 and includes 



the federal administrator’s designee; 
 



(38)  "fire service" means a  
 



(A)  fire department registered with the state fire marshal under  
 13 AAC 52.030; and  
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(B)  wildland fire suppression organization within the Department of 
Natural Resources, United States Forest Service, or United States Bureau of Land 
Management/Alaska Fire Service; 



 
(39)  "fuel-burning equipment" means a combustion device capable of emission; 



“fuel-burning equipment” includes flares; “fuel-burning equipment” does not include mobile 
internal combustion engines, incinerators, marine vessels, wood-fired heating devices, or 
backyard barbecues; 



 
(40)  "fugitive emissions" has the meaning given in 40 C.F.R. 51.166(b)(20), as 



revised as of July 1, 2012, and adopted by reference; 
 
(41)  "gasoline distribution facility" means a stationary source that stores fuel 



including gasoline and that transfers gasoline from storage tanks to delivery tanks; 
 
(42)  "good engineering practice stack height" 
 



(A)  for stack heights exceeding 213 feet, has the meaning given in 
40 C.F.R. 51.100(ii), as revised as of July 1, 2007 and adopted by reference;  or 



 
(B)  for all other stack heights, means the actual physical height of the 



stack; 
 



(43)  “grate cleaning” means removing ash from fireboxes;  
 
(44)  "hazardous air pollutant" has the meaning given in AS 46.14.990; 
 
(45)  “hazardous air pollutant major source” has the meaning given for the term 



“major source” in 40 C.F.R. 63.2, adopted by reference in 18 AAC 50.040; 
 
(46)  "hazardous waste" means a waste within the scope of 18 AAC 62.020; 
 
(47)  "impairment of visibility" means any humanly perceptible change in 



visibility from that which would have existed  under natural conditions; in this paragraph, 
“change in visibility” includes light extinction, atmospheric discoloration, and any other change 
in visual range, contrast, or coloration;  



 
(48)  "incinerator" means a device used for the thermal oxidation of garbage or 



other wastes, other than a wood-fired heating device, including an air curtain incinerator burning 
waste other than clean lumber, wood wastes, or yard wastes; 



 
(49)  "industrial process" means the extraction of raw material or the physical or 



chemical transformation of raw material in either composition or character; 
 
(50)  "lowest achievable emission rate" or “LAER” has the meaning given in  



40 C.F.R. 51.165(a)(1)(xiii), adopted by reference in 18 AAC 50.040; 
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(51)  "maintenance area" means a geographical area that EPA previously 
designated as a nonattainment area and subsequently designated as an "attainment area" under  
42 U.S.C. 7407(d)(3) (Clean Air Act, sec. 107(d)(3)); 
 



(52)  “major stationary source” means 
 



(A)  for the purposes of 18 AAC 50.306, a stationary source or physical 
change that meets the definition of “major stationary source” under 40 C.F.R. 
51.166(b)(1); 



 
(B)  for the purposes of 18 AAC 50.311, a stationary source or physical 



change that meets the definition of “major stationary source” under 40 C.F.R. 
51.165(a)(1)(iv); 



 
(53)  “major modification” means  
 



(A)  for the purposes of 18 AAC 50.306, a change that meets the definition 
of “major modification” under 40 C.F.R. 51.166(b)(2); 



 
(B)  for the purposes of 18 AAC 50.311, a change that meets the definition 



of “major modification” under 40 C.F.R. 51.165(a)(1)(v); 
 



(54)  “make fast to the shore” means to secure the last line necessary to secure a 
vessel in its berth; 



 
(55)  "marine vessel" means a seagoing craft, ship, or barge; 
 
(56)  “maximum achievable control technology” or “MACT” means a maximum 



achievable control technology emission limitation defined in 40 C.F.R. 63.51, adopted by 
reference in 18 AAC 50.040, for a new or existing source; 



 
(57)  "maximum true vapor pressure" means the equilibrium partial pressure 



exerted by a stored liquid at the local maximum monthly average temperature reported by the 
National Weather Service; 



 
(58)  “minor permit” means a permit issued under 18 AAC 50.502 –  



18 AAC 50.560; 
 



(59)  "modification" or "modify" has the meaning given to “modification” in  
42 U.S.C. 7411(a) (Clean Air Act, sec. 111(a)); 



 
(60)  “Nikiski Industrial Area” means the area of the Kenai Peninsula within 



Sections 21, 22, 27, and 28, Township 7 North, Range 12 West, Seward Meridian; 
 
(61)  "nonattainment air pollutant" means the air pollutant for which a particular 



area has been designated by the federal administrator as nonattainment in 40 C.F.R. 81.302; 
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(62)  “nonattainment area” means, for a particular air pollutant, an area designated 
as nonattainment for that air pollutant; 



 
(63)  "nonroad engine" has the meaning given in 40 C.F.R. 89.2, as revised as of 



September 18, 2007, adopted by reference; 
 
(64)  "nonroutine repair" means an immediate repair to correct an unavoidable 



emergency or malfunction; 
 
(65)  "open burning"  
 
 (A)  means the burning of a material that results in the products of 



combustion being emitted directly into the ambient air without passing through a stack, 
flare, vent, or other opening of an emission unit from which an air pollutant could be 
emitted; 



 (B)  does not include 
 
  (i)  a campfire; 
 
  (ii)  a barbecue; 
 
  (iii)  a ceremonial fire; 
 
  (iv)  use of a candle; 
 
  (v)  the use of a cigar, cigarette, or pipe; 
 
  (vi)  the use of celebratory fireworks; 
 
(66)  "operator" has the meaning given in AS 46.14.990; 
 
(67)  "organic vapors" means any organic compound or mixture of compounds 



evaporated from volatile liquid or any organic compound or mixture of compounds in aerosols 
formed from volatile liquid; 



 
(68)  “ORL” means owner requested limit; 
 
(69)  "owner" has the meaning given in AS 46.14.990; 
 
(70)  “PAL major modification” has the meaning given in 40 C.F.R. 



52.21(aa)(2)(viii), adopted by reference in 18 AAC 50.040; 
 
(71)  "particulate matter" means a material, except water, that is or has been 



airborne and exists as a liquid or solid at standard conditions; 
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(72)  "permit" includes all of the elements described in the definitions of 
"construction permit" and "operating permit" in AS 46.14.990, and the same elements as they 
occur in a minor permit under AS 46.14.130(c); 



 
(73)  "person" has the meaning given in AS 46.14.990; 
 
(74)  "petroleum refinery" means a stationary source engaged in the distillation of 



petroleum or re-distillation, cracking, or reforming of unfinished petroleum derivatives; 
 
(75)  “plantwide applicability limitation” or “PAL” means an emission limitation 



expressed in tons per year, for an air pollutant at a major stationary source, that is enforceable as 
a practical matter and established source-wide in accordance with 40 C.F.R. 52.21(aa), adopted 
by reference in 18 AAC 50.040; 



 
(76)  "PM-10" means particulate matter with an aerodynamic diameter less than 



or equal to a nominal 10 micrometers; 
 
(77)  repealed 7/25/2008; 
 
(78)  “Port of Anchorage stationary source” means a stationary source located in 



the Port of Anchorage that contains one or more emission units subject to a standard in  
18 AAC 50.085 or 18 AAC 50.090; 



 
(79)  “potential emissions” has the meaning given to the term "potential to emit" 



in AS 46.14.990; 
 
(80)  "potential to emit" has the meaning given in AS 46.14.990; 
 
(81)  "ppm" means parts per million; 
 
(82)  "practical means available" means, when approving the open burning of 



liquid hydrocarbons produced during oil or gas well testing, that all alternative disposal methods 
will have been analyzed and, where an environmentally acceptable procedure exists, that 
procedure will be required; 



 
(83)  “project” means a physical change or change in the method of operation of 



an existing stationary source; 
 
(84)  “PSD” means prevention of significant deterioration; 
 
(85)  “PSD permit” means a permit required under 18 AAC 50.306; 
 
(86)  "putrescible garbage" means material capable of being decomposed with 



sufficient rapidity to cause nuisance or obnoxious odors; 
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(87)  "rated capacity" means the maximum sustained capacity of the equipment 
based on the fuel or raw material, or combination of fuels or raw materials, that is actually used 
and gives the greatest capacity; 
 



(88)  "reconstruct" and “reconstruction” have the meaning given “reconstruction” 
in 40 C.F.R. 63.2, adopted by reference in 18 AAC 50.040, except that for purposes of 18 AAC 
50.260 “reconstruction has the meaning given in 40 C.F.R. 51.301, adopted by reference in  
18 AAC 50.260(a); 
 



(89)  "reduction in visibility" means the obscuring of an observer's vision; 
 



  (90)  "regionally significant project" has the meaning given in 40 C.F.R. 93.101, 
revised as of July 1, 2013, and adopted by reference; 
 



(91)  "regulated air pollutant" has the meaning given in AS 46.14.990; 
 
(92)  repealed 11/9/2014; 
 
(93)  "responsible official" means  
 



(A)  for a corporation, a president, secretary, treasurer, or vice-president of 
the corporation in charge of a principal business function, or any other person who 
performs similar policy or decision making functions for the corporation, or a duly-
authorized representative of that person if the representative is responsible for the overall 
operation of one or more manufacturing, production, or operating facilities applying for or 
subject to a permit under AS 46.14 or this chapter, and 



 
(i)  the facilities employ more than 250 persons or have gross 



annual sales or expenditures exceeding $25 million in second quarter 1980 
dollars; or 



 
(ii)  the delegation of authority to the representative is approved in 



advance by the department; 
 



(B)  for a partnership or sole proprietorship, a general partner or the 
proprietor, respectively; and 



 
(C)  for a public agency, a principal executive officer or ranking elected 



official; for the purposes of this chapter, a principal executive officer of a federal agency 
includes the chief executive officer with responsibility for the overall operations of a 
principal geographic unit in this state;  



 
(94)  “reviewing authority” means the department;  
 
(95)  “rig day” means each calendar day that a single drill rig is drilling or testing 



an oil or gas well in normal operation or standby service; “rig day” does not include a day when  
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(A)  equipment is not operating; or 
 
(B)  only light plants are operating; 
 



(96)  "scheduled maintenance" means activities planned in advance designed to 
keep equipment in good working order; 



 
(97)  "shutdown" means performing all activities necessary to cease operation of a 



source; 
 
(98)  "small business facility" has the meaning given in AS 46.14.990; 
 
(99)  "smolder" means to burn and smoke without flame; 
 
(100)  “soot-blowing” means using steam or compressed air to remove carbon 



from a furnace or from a boiler’s heat transfer surfaces;  
 
(101)  "stack" has the meaning given in AS 46.14.990; 
 
(102)  "standard conditions" means dry gas at 68o F and an absolute pressure of 



760 millimeters of mercury; 
 
(103)  "startup" means 
 



(A)  for an internal combustion engine aboard a marine vessel, the point in 
time that emissions begin to exit from the vessel as a result of igniting the engine; and 



 
(B)  for all other sources, the setting into operation of a source for any 



reason; 
 



(104)  "state air quality control plan" means the plan adopted by reference in 
18 AAC 50.030; 



 
(105)  “stationary source” has the meaning given in AS 46.14.990;  
 
(106)  "technology-based emission standard" means 
 



(A)   a best available control technology standard with the meaning given 
in 40 C.F.R. 52.21(b)(12), adopted by reference in 18 AAC 50.040; 



 
(B)  a lowest achievable emission rate (LAER) standard; 
 
(C)  a maximum achievable control technology standard established under 



40 C.F.R. Part 63, Subpart B, adopted by reference in 18 AAC 50.040(c); 
 
(D)  a standard adopted by reference in 18 AAC 50.040(a) or (c);  and 
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(E)  any other similar standard for which the stringency of the standard is 
based on determinations of what is technologically feasible, considering relevant factors; 



 
(107)  “temporary construction activity” means construction that is completed in 



24 months or less from the date construction begins; “temporary construction activity” includes 
any period of inactivity during that 24-month period; 



 
(108)  “thermal soil remediation unit” means a stationary source that causes 



petroleum contamination to be desorbed from soils by heating the soil in a kiln; 
 
(109)  “Title I permit” means a  
 



(A)  permit issued under 18 AAC 50.306, 18 AAC 50.311,  
18 AAC 50.316, or 18 AAC 50.502 – 18 AAC 50.560; 
 



(B)  construction permit issued before October 1, 2004; or 
 
(C)  permit to operate issued before January 18, 1997;  



 
(110)  “Title V permit” means a permit required by AS 46.14.130(b); 



 
(111)   “Title V source” means a stationary source classified as needing a permit 



under AS 46.14.130(b); 
 
(112)  “TPY” has the meaning given in AS 46.14.990; 
 
(113)  "total suspended particulate" or "TSP" means particulate matter as 



measured by a method specified in the department’s Air Quality Assurance Manual for Ambient 
Air Quality Monitoring, adopted by reference in 18 AAC 50.030; 



 
(114)  "uncontaminated fuel" means a hydrocarbon fuel, excluding propane, that 



does not contain used oil, crude oil, or a hazardous waste; 
 
(115)  "upset" means the sudden failure of equipment or a process to operate in a 



normal and usual manner. 
 
(116)  "vapor collection system" means all equipment, ducts, piping, valves, and 



fittings necessary to prevent organic vapors displaced at a loading rack from being emitted into 
the atmosphere; 



 
(117)  "vapor-laden delivery tank" means a delivery tank that is being loaded with 



volatile liquid or that was loaded with volatile liquid during the immediately preceding load; 
 



(118)  "volatile liquid" means a liquid compound or mixture of compounds that 
exerts a maximum true vapor pressure of 0.5 pounds per square inch or more; 
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(119)  "volatile liquid loading rack" means all equipment, loading arms, piping, 
meters, and fittings used to fill delivery tanks with volatile liquid; 



 
(120)  "volatile liquid storage tank" means any stationary storage vessel that 



contains a volatile liquid; 
 
(121)  “volatile organic compound” or “VOC” has the meaning given in  



40 C.F.R. 51.100(s), as revised as of November 21, 2013, and adopted by reference; 
 
(122)  “weighing anchor” means to begin heaving in the anchor with intent to 



retrieve it and get underway, regardless of how the chain tends when heaving in begins; 
 
(123)  "wood-fired heating device"  
 



(A)  means a device designed or used for wood combustion so that usable 
heat is derived for the interior of a building;  



 
(B)  includes  
 



(i)  wood-fired or pellet-fired stoves; 
 
(ii)  woodstoves; 
 
(iii)  fireplaces;  
 
(iv)  wood-fired forced air furnaces; 
 
(v)  masonry heaters; 
 
(vi)  wood-fired or pellet-fired cooking stoves; 
 
(vii)  wood-fired hydronic heaters; and  
 
(viii)  combination fuel furnaces or boilers that burn wood;  
 



(C)  does not include a device that is primarily a part of an industrial 
process and incidentally provides usable heat for the interior of a building.  



 
(124)  “portable oil and gas operation” means an operation that moves from site to 



site to drill or test one or more oil or gas wells, and that uses drill rigs, equipment associated with 
drill rigs and drill operations, well test flares, equipment associated with well test flares, camps,  
or equipment associated with camps; “portable oil and gas operation” does not include well 
servicing activities; for the purposes of this paragraph, “test” means a test that involves the use of 
a flare; 
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(125)  “well servicing activities” means the use of portable equipment for 
servicing existing oil and gas wells that only stays on site for short and varying periods of time; 
“well servicing activities” includes the use of  



 
(A) coiled tubing units; 
 
(B) well frac units; 



 
(C) well slickline units; 



 
(D) well hot oil units; 



 
(E) well wireline units.  



 
  (126)  “PAL pollutant” means the pollutant for which a plantwide applicability 
limitation (PAL) is established at a major stationary source; 
 
  (127)  “regional administrator” means the administrator of Region X of EPA; 
 
  (128)  “PM-2.5” means particulate matter with an aerodynamic diameter less than 
or equal to a nominal 2.5 micrometers; 
    
  (129)  “ozone” means a colorless gas that has a pungent odor and the molecular 
form O3; 
 
  (130)  “transportation improvement plan” has the meaning given in 40 C.F.R. 
93.101, revised as of July 1, 2013, and adopted by reference;   
 
  (131)  “CO2 equivalent emissions (CO2e)” has the meaning given in 40 C.F.R. 
52.21, adopted by reference in 18 AAC 50.040; 
 
  (132)  “greenhouse gases” has the meaning given in 40 C.F.R. 52.21, adopted by 
reference in 18 AAC 50.040.   
 



(133)  “campfire” means an open fire that is 
 



(A)  less than three feet in diameter; 
 
(B)  used for cooking, personal warmth, lighting, ceremonial, or aesthetic 



purposes; 
 
(C)  hand built; and 
 
(D)  not associated with a debris disposal activity; 
 



(134)  “dry wood” means wood with a moisture content of 20 percent or less; 
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(135)  “hydronic heater”  
 



(A)  means an outdoor or indoor fuel burning device, that may be 
equipped with a heat storage unit, and that heats building space by means of the 
distribution, typically through pipes, of fluid that is typically water or a mixture of water 
and antifreeze and that is heated in the device; 



 
(B)  does not include a forced-air furnace; 
 



(136)  “manufactured compressed wood log” means a log that has been made 
from 100 percent compressed sawdust, wood chips, or other organic material and that does not 
have additives;  



 
(137)  “masonry heater” means a heating appliance that 
 



(A)  is constructed of concrete or solid masonry that is designed to absorb 
and store heat from a solid fuel fire built in the firebox by routing the exhaust gases 
through internal heat exchange channels in which the flow path downstream of the 
firebox may include flow in a horizontal or downward direction before entering the 
chimney; and 



 
(B)  delivers heat by radiation from the masonry surface of the heater; 
 



(138)  “solid fuel-fired heating device” 
 



(A)  means a device used for wood or coal combustion so that usable heat 
is derived for the interior of a building;  



 
(B)  includes 
 



(i)  wood-fired heating devices; 
 
(ii)  coal-fired stoves; 
 
(iii)  coal-fired forced air furnaces; 
 
(iv)  coal-fired cooking stoves; 
 
(v)  coal-fired hydronic heaters; and 
 
(vi) combination fuel furnaces or boilers that burn wood and coal; 
 



(C)  does not include a device that is primarily part of an industrial process 
and incidentally provides usable heat for the interior of a building; 



 
(139)  “wet wood” means wood with a moisture content of more than 20 percent; 
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(140)  “woodstove” has the meaning given in “wood heater” in 40 C.F.R. 60.531; 
the definition of “wood heater” in 40 C.F.R. 60.531, as revised as of July 1, 2015, is adopted by 
reference;   



 
(141) “design concept” has the meaning given in 40 C.F.R. 93.101, revised as of 



July 1, 2013, and adopted by reference; 
 
(142) “design scope” has the meaning given in 40 C.F.R. 93.101, revised as of 



July 1, 2013, and adopted by reference; 
 
(143) “FHWA” means the United States Department of Transportation, Federal 



Highway Administration; 
 
(144) “FTA” means the United States Department of Transportation, Federal 



Transit Administration; 
 
(145)  “hot-spot analysis” has the meaning given in 40 C.F.R. 93.101, revised as 



of July 1, 2013, and adopted by reference;  
 
(146) “isolated rural nonattainment and maintenance areas” has the meaning 



given in 40 C.F.R. 93.101, revised as of July 1, 2013, and adopted by reference; 
 
(147) “metropolitan planning organization” has the meaning given in 40 C.F.R. 



93.101, revised as of July 1, 2013, and adopted by reference; 
 
(148)  “transportation control measure” has the meaning given in 40 C.F.R. 



93.101, revised as of July 1, 2013, and adopted by reference.  (Eff. 1/18/97, Register 141; am 
6/14/98, Register 146; am 6/21/98, Register 146; am 9/4/98, Register 147; am 11/4/99, Register 
152; am 1/1/2000, Register 152; am 2/2/2002, Register 161; am 5/3/2002, Register 162; am 
11/15/2002, Register 164; am 8/8/2003, Register 167; am 10/1/2004, Register 171; am 
12/3/2005, Register 176; am 12/30/2007, Register 184; am 7/25/2008, Register 187; am 
4/1/2010, Register 193; am 12/9/2010, Register 196; am 9/17/2011, Register 199; am 9/14/2012, 
Register 203; am 10/6/2013, Register 208; am 11/9/2014, Register 212; am 2/28/2015, Register 
213; am 4/17/2015, Register 214; am 3/2/2016, Register 217) 



 
Authority: AS 44.46.025  AS 46.14.140  AS 46.14.250 



AS 46.03.020  AS 46.14.150  AS 46.14.255 
AS 46.03.710  AS 46.14.160  AS 46.14.280 
AS 46.14.010  AS 46.14.170  AS 46.14.285 
AS 46.14.020  AS 46.14.180  AS 46.14.290 
AS 46.14.030  AS 46.14.210  AS 46.14.300 
AS 46.14.120  AS 46.14.230  AS 46.14.560 
AS 46.14.130  AS 46.14.240  Sec. 30, ch. 74, SLA 1993 
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OFFICE OF THE COMMISSIONER 
 



P.O. Box 111800 
410 Willoughby Avenue, Suite 303 



Juneau, Alaska 99811-1800 
Main: 907-465-5066 



Fax: 907-465-5070 
www.dec.alaska.gov 



 



January 5, 2017 
 
Mr. Dennis J. McLerran 
U.S. EPA Region 10 
Regional Administrator’s Office, RA-210 
1200 Sixth Avenue, Suite 900 
Seattle, WA  98101 



 
Subject: SIP Submittal of adoption updates in 18 AAC 50  
 
Dear Mr. McLerran: 



 
This letter provides amendments to 18 AAC 50, Air Quality Control regulations, with an effective 
date of December 29, 2016.  Specific provisions are submitted for removal from the EPA approved 
State Implementation Plan (SIP).  The language of the provisions is included, for informational 
purposes, to show a complete record of the rulemaking. 
 
On November 29, 2016, the Lt. Governor signed and filed the following changes to the Alaska 
Department of Environmental Conservation’s (ADEC) regulations in 18 AAC 50: 
 



 amend 18 AAC 50.030 to adopt the current effective date of the State Air Quality 
Control Plan. 



 amend 18 AAC 50.240(b) to address changes in requirements for excess emissions. 
 
ADEC requests EPA removal of the following section from the SIP: 
 



 18 AAC 50.240 
 
We will submit the following documents via the EPA’s eSIPS system.  If requested, we can provide 
one paper copy and one electronic version of the following documents to Kristin Hall of your staff. 
(Note that the electronic version would be an exact duplicate of the paper copy.) 
 



 Lt. Governor’s certified Filing Certificate for Permanent Regulations, including Signed 
Adoption Order and Memorandum of Filed Permanent Regulations, signed on 
November 29, 2016, with an effective date of regulations of December 29, 2016, and 
Limited Delegation of the Commissioner’s Authority; 



 Notice of Public Comment Period, signed September 7, 2016;  
 Affidavit of Notice of Proposed Adoption of Regulations and Furnishing of 



Additional Information, signed October 20, 2016; 
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 Affidavit of Publication for the Public Notice, Alaska Dispatch News, signed 
September 12, 2016; 



 Notice of Cancellation of Oral Hearing, dated October 6, 2016; 
 Affidavit of Cancellation of Oral Hearing, signed October 20, 2016; 
 Public Review Draft of 18 AAC 50 regulations which shows the changes made to the 



regulations, with bold lettering as new language and bracketed language as old 
language, dated September 7, 2016; 



 Responsiveness Summary, October 20, 2016; 
 Affidavit of Agency Record of Public Comment, signed October 20, 2016; 
 Adoption Draft of 18 AAC 50 regulations, dated October 20, 2016; 
 A copy of the tracked regulation amendments prepared by the Department of Law for 



transmittal to the Lt. Governor for certification and filing, with Register 220, January 
2017, handwritten;  



 Description of the Proposed Changes to 18 AAC 50, September 2016; and 
 IV.B State Air Quality Control Plan. 
 



Denise Koch is available to your staff to respond to questions or to otherwise assist. She can be 
phoned at (907) 465-5109.  As always, I would be pleased to discuss any of this with you. 
 
Sincerely, 
 
 
 
Larry Hartig 
Commissioner 
 
 
 
cc: Timothy Hamlin, Director, Office of Air and Waste, EPA Region 10 



Kristin Hall, Office of Air and Waste, EPA Region 10 
Randall Ruddick, Office of Air and Waste, EPA Region 10 
Alice Edwards, Deputy Commissioner, DEC 
Denise Koch, Director, Division of Air Quality 
John Kuterbach, Program Manager, APP Program, DEC 



 













Alaska Statutes Granting the Alaska Department of Environmental Conservations Legal 
Authority to Adopt Regulations 



Alaska Statutes can be found at:  
http://www.legis.state.ak.us/basis/folioproxy.asp?url=http://wwwjnu01.legis.state.ak.us/cgi-
bin/folioisa.dll/stattx12  



Sec. 44.46.020. Duties of department. 



(a) The Department of Environmental Conservation shall 



(1) have primary responsibility for coordination and development of policies, 
programs, and planning related to the environment of the state and of the various regions of the 
state; 



(2) have primary responsibility for the adoption and enforcement of regulations 
setting standards for the prevention and abatement of all water, land, subsurface land, and air 
pollution, and other sources or potential sources of pollution of the environment, including by 
way of example only, petroleum and natural gas pipelines; 



(3) promote and develop programs for the protection and control of the environment 
of the state; 



(4) take actions that are necessary and proper to further the policy declared in AS 
46.03.010 ; 



(5) adopt regulations for 



(A) the prevention and control of public health nuisances; 



(B) the regulation of sanitation and sanitary practices in the interest of public 
health; 



(C) standards of cleanliness and sanitation in connection with the 
construction, operation, and maintenance of a camp, cannery, food handling 
establishment, food manufacturing plant, mattress manufacturing establishment, 
industrial plant, school, barbershop, hairdressing, manicuring, esthetics, tattooing and 
permanent cosmetic coloring, body piercing, or ear piercing establishment, soft drink 
establishment, beer and wine dispensaries, and for other similar establishments in which 
lack of sanitation may create a condition that causes disease; 



(D) the regulation of quality and purity of commercially compressed air sold 
for human respiration. 



(b) The department's regulations for tattooing and permanent cosmetic coloring shops and 
for body piercing shops must include requirements that 
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(1) the shop be equipped with appropriate sterilizing equipment, with availability of 
hot and cold running water, and with an appropriate waste receptacle; 



(2) the owner of the shop is responsible for ensuring that case history cards are kept 
for each client for a period of three years after the client's most recent tattooing and permanent 
cosmetic coloring or body piercing; 



(3) a practitioner in the shop may use only instruments for tattooing and permanent 
cosmetic coloring or body piercing that have been sterilized in accordance with methods 
approved by the department. 



Article 02. DEPARTMENT OF ENVIRONMENTAL CONSERVATION 



Sec. 46.03.020. Powers of the department. 



The department may 



(1) enter into contracts and compliance agreements necessary or convenient to carry out the 
functions, powers, and duties of the department; 



(2) review and appraise programs and activities of state departments and agencies in light of 
the policy set out in AS 46.03.010 for the purpose of determining the extent to which the 
programs and activities are contributing to the achievement of that policy and to make 
recommendations to the departments and agencies, including environmental guidelines; 



(3) consult with and cooperate with 



(A) officials and representatives of any nonprofit corporation or organization in the 
state; 



(B) persons, organizations, and groups, public and private, using, served by, 
interested in, or concerned with the environment of the state; 



(4) appear and participate in proceedings before any state or federal regulatory agency 
involving or affecting the purposes of the department; 



(5) undertake studies, inquiries, surveys, or analyses it may consider essential to the 
accomplishment of the purposes of the department; these activities may be carried out by the 
personnel of the department or in cooperation with public or private agencies, including 
educational, civic, and research organizations, colleges, universities, institutes, and foundations; 



(6) at reasonable times, enter and inspect with the consent of the owner or occupier any 
property or premises to investigate either actual or suspected sources of pollution or 
contamination or to ascertain compliance or noncompliance with a regulation that may be 
adopted under AS 46.03.020 - 46.03.040; information relating to secret processes or methods of 
manufacture discovered during investigation is confidential; 
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(7) conduct investigations and hold hearings and compel the attendance of witnesses and the 
production of accounts, books, and documents by the issuance of a subpoena; 



(8) advise and cooperate with municipal, regional, and other local agencies and officials in 
the state, to carry out the purposes of this chapter; 



(9) act as the official agency of the state in all matters affecting the purposes of the 
department under federal laws now or hereafter enacted; 



(10) adopt regulations necessary to carry out the purposes of this chapter, including, by way 
of example and not limitation, regulations providing for 



(A) control, prevention, and abatement of air, water, or land or subsurface land 
pollution; 



(B) safeguard standards for petroleum and natural gas pipeline construction, 
operation, modification, or alteration; 



(C) protection of public water supplies by establishing minimum drinking water 
standards, and standards for the construction, improvement, and maintenance of public 
water supply systems; 



(D) collection and disposal of sewage and industrial waste; 



(E) collection and disposal of garbage, refuse, and other discarded solid materials 
from industrial, commercial, agricultural, and community activities or operations; 



(F) control of pesticides; 



(G) other purposes as may be required for the implementation of the policy declared 
in AS 46.03.010 ; 



(H) handling, transportation, treatment, storage, and disposal of hazardous wastes; 



(11) inspect the premises of sellers and suppliers of paint, vessels, and marine and boating 
supplies, and take other actions necessary to enforce AS 46.03.715 ; 



(12) notwithstanding any other provision of law, take all actions necessary to receive 
authorization from the administrator of the United States Environmental Protection Agency to 
administer and enforce a National Pollutant Discharge Elimination System program in 
accordance with 33 U.S.C. 1342 (sec. 402, Clean Water Act), 33 U.S.C. 1345 (sec. 405, Clean 
Water Act), 40 C.F.R. Part 123, and 40 C.F.R. Part 403, as amended; 



(13) require the owner or operator of a facility to undertake monitoring, sampling, and 
reporting activities described in 33 U.S.C. 1318 (sec. 308, Clean Water Act). 
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Sec. 46.03.760. Civil action for pollution; damages. 



(a) A person who violates or causes or permits to be violated a provision of this chapter 
other than AS 46.03.250 - 46.03.313, or a provision of AS 46.04 or AS 46.09, or a regulation, a 
lawful order of the department, or a permit, approval, or acceptance, or term or condition of a 
permit, approval, or acceptance issued under this chapter or AS 46.04 or AS 46.09 is liable, in a 
civil action, to the state for a sum to be assessed by the court of not less than $500 nor more than 
$100,000 for the initial violation, nor more than $5,000 for each day after that on which the 
violation continues, and that shall reflect, when applicable, 



(1) reasonable compensation in the nature of liquidated damages for any adverse 
environmental effects caused by the violation, which shall be determined by the court according 
to the toxicity, degradability, and dispersal characteristics of the substance discharged, the 
sensitivity of the receiving environment, and the degree to which the discharge degrades existing 
environmental quality; 



(2) reasonable costs incurred by the state in detection, investigation, and attempted 
correction of the violation; 



(3) the economic savings realized by the person in not complying with the 
requirement for which a violation is charged. 



(b) Except as determined by the court under (e)(4) of this section, actions under this section 
may not be used for punitive purposes, and sums assessed by the court must be compensatory 
and remedial in nature. 



(c) The court, upon motion of the department or upon its own motion, may defer assessment 
of all or part of that portion of the sum imposed upon a person under (a)(3) of this section 
conditioned upon the person complying, within the shortest feasible time, with the requirement 
for which a violation is shown. 



(d) In addition to liability under (a) - (c) of this section, a person who violates or causes or 
permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil 
action brought under AS 46.03.822 , for the full amount of actual damages caused to the state by 
the violation, including 



(1) direct and indirect costs associated with the abatement, containment, or removal 
of the pollutant; 



(2) restoration of the environment to its former state; 



(3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency first 
response advances and reimbursements under AS 46.08.070(c); and 



(4) all incidental administrative costs. 
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(e) A person who violates or causes or permits to be violated a provision of AS 46.03.250 - 
46.03.313, 46.03.460 - 46.03.475, AS 46.14, or a regulation, a lawful order of the department, or 
a permit, approval, or acceptance, or term or condition of a permit, approval, or acceptance 
issued under AS 46.03.250 - 46.03.313, 46.03.460 - 46.03.475, AS 46.14, or under the program 
authorized by AS 46.03.020(12), is liable, in a civil action, to the state for a sum to be assessed 
by the court of not less than $500 nor more than $100,000 for the initial violation, nor more than 
$10,000 for each day after that on which the violation continues, and that shall reflect, when 
applicable, 



(1) reasonable compensation in the nature of liquidated damages for any adverse 
environmental effects caused by the violation, that shall be determined by the court according to 
the toxicity, degradability and dispersal characteristics of the substance discharged, the 
sensitivity of the receiving environment, and the degree to which the discharge degrades existing 
environmental quality; for a violation relating to AS 46.14, the court, in making its determination 
under this paragraph, shall also consider the degree to which the discharge causes harm to 
persons or property; for a violation of AS 46.03.463 , the court, in making its determination 
under this paragraph, shall also consider the volume of the graywater, sewage, or other 
wastewater discharged; this paragraph may not be construed to limit the right of parties other 
than the state to recover for personal injuries or damage to their property; 



(2) reasonable costs incurred by the state in detection, investigation, and attempted 
correction of the violation; 



(3) the economic savings realized by the person in not complying with the 
requirement for which a violation is charged; and 



(4) the need for an enhanced civil penalty to deter future noncompliance. 



(f) An owner, agent, employee, or operator of a commercial passenger vessel, as defined in 
AS 43.52.295 , who falsifies a registration or report required by AS 46.03.460 or 46.03.475 or 
who violates or causes or permits to be violated a provision of AS 46.03.250 - 46.03.314, 
46.03.460 - 46.03.490, AS 46.14, or a regulation, a lawful order of the department, or a permit, 
approval, or acceptance, or term or condition of a permit, approval, or acceptance issued under 
AS 46.03.250 - 46.03.314, 46.03.460 - 46.03.490, or AS 46.14 is liable, in a civil action, to the 
state for a sum to be assessed by the court of not less than $5,000 nor more than $100,000 for the 
initial violation, nor more than $10,000 for each day after that on which the violation continues, 
and that shall reflect, when applicable, 



(1) reasonable compensation in the nature of liquidated damages for any adverse 
environmental effects caused by the violation, that shall be determined by the court according to 
the toxicity, degradability, and dispersal characteristics of the substance discharged, the 
sensitivity of the receiving environment, and the degree to which the discharge degrades existing 
environmental quality; for a violation relating to AS 46.14, the court, in making its determination 
under this paragraph, shall also consider the degree to which the discharge causes harm to 
persons or property; this paragraph may not be construed to limit the right of parties other than 
the state to recover for personal injuries or damage to their property; 
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(2) reasonable costs incurred by the state in detection, investigation, and attempted 
correction of the violation; 



(3) the economic savings realized by the person in not complying with the 
requirement for which a violation is charged; and 



(4) the need for an enhanced civil penalty to deter future noncompliance. 



(g) As used in this section, "economic savings" means that sum which a person would be 
required to expend for the planning, acquisition, siting, construction, installation and operation of 
facilities necessary to effect compliance with the standard violated. 



Sec. 46.03.765. Injunctions. 



The superior court has jurisdiction to enjoin a violation of this chapter, AS 46.04, AS 46.09, AS 
46.14, or of a regulation, a lawful order of the department, or permit, approval, or acceptance, or 
term or condition of a permit, approval, or acceptance issued under this chapter, AS 46.04, AS 
46.09, or AS 46.14. In actions brought under this section, temporary or preliminary relief may be 
obtained upon a showing of an imminent threat of continued violation, and probable success on 
the merits, without the necessity of demonstrating physical irreparable harm. The balance of 
equities in actions under this section may affect the timing of compliance, but not the necessity 
of compliance within a reasonable period of time. 



Sec. 46.03.780. Liability for restoration. 



(a) A person who violates a provision of this chapter, AS 46.04, AS 46.09, or AS 46.14, or 
who fails to perform a duty imposed by this chapter, AS 46.04, AS 46.09, or AS 46.14, or 
violates or disregards an order, permit, or other determination of the department made under the 
provisions of this chapter, AS 46.04, AS 46.09, or AS 46.14, respectively, and thereby causes the 
death of fish, animals, or vegetation or otherwise injures or degrades the environment of the state 
is liable to the state for damages. 



(b) Liability for damages under (a) of this section includes an amount equal to the sum of 
money required to restock injured land or waters, to replenish a damaged or degraded resource, 
or to otherwise restore the environment of the state to its condition before the injury. 



(c) Damages under (a) of this section shall be recovered by the attorney general on behalf of 
the state. 



Sec. 46.03.790. Criminal penalties. 



(a) Except as provided in (d) of this section, a person is guilty of a class A misdemeanor if 
the person with criminal negligence 
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(1) violates a provision of this chapter, AS 46.04, AS 46.09, or AS 46.14, a 
regulation or order of the department, or a permit, approval, or acceptance, or a term or condition 
of a permit, approval, or acceptance issued under this chapter, AS 46.04, AS 46.09, or AS 46.14; 



(2) fails to provide information or provides false information required by AS 
46.03.465 , 46.03.475, 46.03.755, AS 46.04, or AS 46.09, or by a regulation adopted by the 
department under AS 46.03.020 (12), 46.03.460, 46.03.755, AS 46.04, or AS 46.09; 



(3) makes a false statement or representation in an application, label, manifest, 
record, report, permit, or other document filed, maintained, or used for purposes of compliance 
with AS 46.03.250 - 46.03.313 applicable to hazardous wastes or a regulation adopted by the 
department under AS 46.03.250 - 46.03.313; 



(4) makes a false statement, representation, or certification in an application, notice, 
record, report, permit, or other document filed, maintained, or used for purposes of compliance 
with AS 46.03.460 - 46.03.475, AS 46.14, or a regulation adopted under AS 46.03.020 (12), 
46.03.460, or AS 46.14; or 



(5) renders inaccurate a monitoring device or method required to be maintained 
under AS 46.14, a regulation adopted under AS 46.03.020 (12) or AS 46.14, a permit issued by 
the department or a local air quality control program under AS 46.14, or a permit issued by the 
department under the program authorized by AS 46.03.020 (12). 



(b) [Repealed, Sec. 5 ch 141 SLA 1990].  



(c) Each day on which a violation described in this section occurs is considered a separate 
violation. 



(d) Notwithstanding (a) of this section, a person who with criminal negligence discharges oil 
in violation of AS 46.03.740 or who, when required by an oil discharge to comply with the 
provisions of an oil discharge contingency plan approved under AS 46.04.030 , with criminal 
negligence fails to comply with the plan is guilty of 



(1) a class C felony if the oil discharge is 10,000 barrels or more; 



(2) a class A misdemeanor if the oil discharge is less than 10,000 barrels. 



(e) [Repealed, Sec. 5 ch 141 SLA 1990].  



(f) [Repealed, Sec. 5 ch 141 SLA 1990].  



(g) Notwithstanding AS 12.55.035 (b), upon conviction of a violation of a regulation 
adopted under AS 46.03.020 (12) or of a violation related to AS 46.14 and described in (a) of 
this section, a defendant who is not an organization may be sentenced to pay a fine of not more 
than $10,000 for each separate violation. 
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(h) Notwithstanding (a) and (d) of this section, a person is guilty of a class A misdemeanor 
if the person negligently 



(1) violates a regulation adopted by the department under AS 46.03.020(12); 



(2) violates a permit issued under the program authorized by AS 46.03.020(12); 



(3) fails to provide information or provides false information required by a 
regulation adopted under AS 46.03.020 (12); 



(4) makes a false statement, representation, or certification in an application, notice, 
record, report, permit, or other document filed, maintained, or used for purposes of compliance 
with a permit issued under or a regulation adopted under AS 46.03.020 (12); or 



(5) renders inaccurate a monitoring device or method required to be maintained by a 
permit issued under or a regulation adopted under AS 46.03.020(12). 



(i) In this section, 



(1) "barrel" has the meaning given in AS 46.04.900 ; 



(2) "criminal negligence" has the meaning given in AS 11.81.900 . 



 



Chapter 46.14. AIR QUALITY CONTROL 



Article 01. GENERAL REGULATIONS AND CLASSIFICATIONS 



Sec. 46.14.010. Emission control regulations. 



(a) After public hearing, the department may adopt regulations under this chapter 
establishing ambient air quality standards, emission standards, or exemptions to implement a 
state air quality control program required under 42 U.S.C. 7401 - 7671q (Clean Air Act), as 
amended, and regulations adopted under those sections. The standards established under this 
section may be for the state as a whole or may vary in recognition of local conditions. 



(b) Unless the governor has determined that an emergency exists that requires emergency 
regulations under AS 44.62.250 , the department may adopt the following types of regulations 
only after the procedures established in (a), (c), and (d) of this section and compliance with AS 
46.14.015: 



(1) a regulation that establishes an ambient air quality standard for an air pollutant 
for which there is no corresponding federal standard; 



(2) a regulation that establishes an ambient air quality standard or emission standard 
that is more stringent than a corresponding federal standard; 
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(3) a regulation that establishes an equivalent emission limitation for a hazardous air 
pollutant for which the federal administrator has not adopted a corresponding maximum 
achievable control technology standard; or 



(4) a regulation that regulates emissions from an emissions unit or stationary source 
or establishes an emission standard under the authority of AS 46.14.120 (e) or 46.14.130(c)(2). 



(c) In preparation for peer review under AS 46.14.015 and before adopting a regulation 
described under (b) of this section, the department shall 



(1) find in writing that exposure profiles and either meteorological conditions or 
emissions unit characteristics in the state or in an area of the state reasonably require the ambient 
air quality standard, or emission standard to protect human health and welfare or the 
environment; this paragraph does not apply to a regulation under (b)(3) of this section; 



(2) find in writing that the proposed standard or emission limitation is 
technologically feasible; and 



(3) prepare a written analysis of the economic feasibility of the proposal. 



(d) Before adopting a regulation described in (b)(2) of this section, the department shall find 
in writing that exposure profiles and either meteorological conditions or emissions unit 
characteristics are significantly different in the state or in an area of the state from those upon 
which the corresponding federal regulation is based. 



(e) When incorporated into more than one permit, emission standards and limitations, 
emissions monitoring and reporting requirements, and compliance verification requirements that 
are generally applicable statewide or are generally applicable to individual emissions unit or 
stationary source types shall be adopted in regulation unless they have been requested by the 
owner and operator to whom the permit is issued. The department shall, by regulation, adopt a 
standard, limitation, or requirement described in this subsection as soon as its general 
applicability is reasonably foreseeable. 



(f) An emission standard adopted by the department may be applicable to individual 
emissions units within a stationary source or to all emissions units within a stationary source. For 
purposes of determining compliance with applicable regulations and with permit limitations, the 
department may allow numerical averaging of the emissions of each air pollutant from several 
emissions units within a stationary source if 



(1) requested by the owner and operator; and 



(2) allowed under 42 U.S.C. 7401 - 7671q (Clean Air Act), as amended, and 
regulations adopted under those sections. 
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Sec. 46.14.015. Special procedure for more stringent regulations. 



(a) Before the department adopts a regulation described under AS 46.14.010(b), written 
findings under AS 46.14.010 (c) and (d) shall be made available by the department to the public 
at locations throughout the state that the department considers appropriate. 



(b) Before the department adopts a regulation described in AS 46.14.010(b), the department 
shall submit the findings described under (a) of this section, the studies on which the findings are 
based, and other related data for peer review to a minimum of three separate parties who are not 
employees of the department and who are determined by the commissioner to be technically 
qualified in the subject matter under review. The commissioner shall ensure that the peer review 
includes an analysis of the factors considered by the commissioner to support the standards 
proposed to be adopted and recommendations, if any, for additional research or investigation 
considered appropriate. Peer review reports shall be submitted to the commissioner within 45 
days after the department submits a matter for peer review unless the commissioner determines 
that additional time is required. 



(c) The department shall make available to the public at least 30 days before the public 
hearing required under AS 46.14.010 (a), at convenient locations, copies of the department's 
proposed regulation, the findings of the department describing the basis for adoption of the 
regulation, and the peer review reports, submitted under (b) of this section. 



(d) The department shall contract with persons to perform peer review under (b) of this 
section. All persons selected shall be selected on the basis of competitive sealed proposals under 
AS 36.30.200 - 36.30.270 (State Procurement Code). The commissioner may not contract with a 
person to perform peer review under this section if the person has a significant financial interest 
or other significant interest that could bias evaluation of the proposed regulation. An interest is 
not considered significant under this subsection if it is an interest possessed generally by the 
public or a large class of persons or if the effect of the interest on the person's ability to be 
impartial is only conjectural. 



Sec. 46.14.020. Classification of stationary sources or emissions units; reporting. 



(a) The department, by regulation, may classify stationary sources or emissions units that, in 
the department's determination, are likely to cause or contribute to air pollution, according to the 
levels and types of emissions and other characteristics that relate to air quality. The department 
may make a classification under this subsection applicable to the state as a whole or to a 
designated area of the state. The department shall base the classifications on consideration of 
health, economic, and social factors, sensitivity of the receiving environment, and physical 
effects on property. 



(b) The department or a local air quality control program authorized under AS 46.14.400 
may require an owner and operator of a stationary source or emissions unit classified under this 
section to report information to the department or the authorized local program concerning 
location, size, and height of stacks or area emissions units, processes employed, fuels used, the 
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nature and time periods or duration of emissions, and other information relevant to air quality 
that is available or reasonably capable of being calculated and compiled. 



Sec. 46.14.030. State air quality plan. 



The department shall act for the state in any negotiations relative to the state air quality control 
plan developed under 42 U.S.C. 7401 - 7671q (Clean Air Act), as amended. The department may 
adopt regulations necessary to implement the state plan. 



Article 02. EMISSION CONTROL PERMIT PROGRAM 



Sec. 46.14.110. Additional contaminant control measures. [Repealed, Sec. 28 ch 74 SLA 1993]. 



Repealed or Renumbered 



Sec. 46.14.120. Permits for construction, installation, modification, or operation. 



(a) Before constructing, installing, modifying, or establishing a stationary source subject to 
AS 46.14.130 (a), the owner and operator shall obtain a construction permit under this chapter. 



(b) Except when considered to be in compliance with this chapter under AS 46.14.275 or 
under a regulation adopted under AS 46.14.140(a)(12), the owner and operator shall obtain an 
operating permit under this chapter before operating a stationary source subject to AS 46.14.130 
(b). 



(c) A permittee shall comply with the terms and conditions of a permit or a modifying 
compliance order issued by the department under this chapter or a court order. A person 
operating under the application shield available under AS 46.14.140 (a)(12) and 46.14.275, shall 
comply with the terms and conditions of the pending application and applicable regulations. 



(d) The department shall ensure that permits issued, modified, amended, renewed, or 
revoked and reissued under this chapter comply with all applicable federal, state, and local 
requirements. 



(e) If the federal administrator exempts a stationary source from the requirements of 42 
U.S.C. 7661a(a) (Clean Air Act, sec. 502(a)), the commissioner shall consider the factors used 
by the administrator in reaching that determination and, by regulation, shall issue a similar 
determination unless public health or air quality effects provide a reasonable basis to regulate the 
stationary source. 



(f) The department may exempt or defer a stationary source from the requirement of AS 
46.14.130 (b) to the extent allowed under 40 C.F.R. 70.3(b). 



(g) Before constructing, installing, modifying, operating, or establishing a stationary source 
subject to AS 46.14.130 (c), the owner or operator shall obtain a minor permit under this chapter. 
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Sec. 46.14.130. Stationary sources requiring permits. 



(a) The owner and operator shall obtain a construction permit from the department before 
beginning actual construction of any one of the following: 



(1) a new major stationary source; 



(2) a major modification; 



(3) a project subject to the construction permitting requirements of 42 U.S.C. 7412(i) 
(Clean Air Act, sec. 112(i)). 



(b) Except for the owner and operator of a stationary source exempted under AS 46.14.120 
(e) or (f), the owner and operator of a stationary source shall obtain an operating permit from the 
department for 



(1) a major source; 



(2) a stationary source that contains an emissions unit subject to federal new source 
performance standards under 42 U.S.C. 7411 (Clean Air Act, sec. 111) or national emission 
standards for hazardous air pollutants issued under 42 U.S.C. 7412 (Clean Air Act, sec. 112); or 



(3) another stationary source designated by the federal administrator by regulation. 



(c) Unless the owner and operator of a stationary source are required to obtain a construction 
permit under (a) of this section, before constructing, installing, modifying, operating, or 
establishing a stationary source, the owner and operator shall obtain a minor permit from the 
department if the stationary source is of a type classified under AS 46.14.020  



(1) as having the potential to violate the ambient air quality standards; or 



(2) under a finding by the department that public health or air quality effects provide 
a reasonable basis to regulate the stationary source. 



(d) In this section, "major source" has the meaning given in 42 U.S.C. 7661(2). 



Sec. 46.14.140. Emission control permit program regulations. 



(a) The department shall adopt regulations to address substantive and procedural elements of 
the emission control permit program established under this chapter that are not addressed in 
statute, except elements that relate only to the internal management of the department and do not 
affect the public or govern the way the department deals with the public. The regulations must be 
reasonable and adequate, and provide flexibility in the operation of a stationary source consistent 
with 42 U.S.C. 7401 - 7671q (Clean Air Act), as amended, and applicable federal regulations. 
Except for regulations concerning minor permits required under AS 46.14.130 (c), the 
regulations must include 
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(1) a standard permit application form that meets the requirements of federal 
regulations adopted under 42 U.S.C. 7661a(b) (Clean Air Act, sec. 502(b)); 



(2) monitoring, record keeping, and reporting requirements for facilities that are 
subject to AS 46.14.130 (b), which must comply with the requirements established for state 
operating permit programs in 40 C.F.R. 70.6, but which may be modified to take into account 
this state's unique conditions; 



(3) procedures for preparation and submission of a monitoring, reporting, and quality 
assurance plan and, if required, a compliance schedule describing how a permitted stationary 
source will comply with the applicable requirements of this chapter; 



(4) procedures for 



(A) specifying when permit applications and renewal requests are to be 
submitted; 



(B) specifying the time duration for department review of permit 
applications; 



(C) processing and reviewing an application; 



(D) providing public notice, including opportunity for public comment and 
hearing; and 



(E) issuing permits, including procedures for issuing permits for temporary 
operations or open burn activities; 



(5) reasonable standard permit conditions, including conditions for 



(A) emission standards and limitations; 



(B) monitoring, record keeping, and reporting for facilities subject to AS 
46.14.130 ; 



(C) inspection and entry; 



(D) certification of corporate or other business organization reports; 



(E) annual certification of compliance; 



(F) excess emission or process deviation reporting; and 



(G) equipment malfunctions and emergencies; 



(6) fees and procedures for collecting fees; 
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(7) provisions addressing late payment or nonpayment of fees, which may include 
assessment of penalties and interest or refusal to issue, amend, modify, or renew an air quality 
control permit; 



(8) the duration of permits; 



(9) procedures for modifying or amending a permit that provide flexibility in the 
operation of the stationary source, including procedures to allow changes to a permitted 
stationary source without requiring a permit modification, consistent with the purposes of this 
chapter and with 42 U.S.C. 7401 - 7671q (Clean Air Act); 



(10) reasonable provisions for renewing, reopening, revoking and reissuing, and 
terminating a permit consistent with the purposes of this chapter and 42 U.S.C. 7401 - 7671q 
(Clean Air Act); 



(11) provisions allowing for physical or operational limitations that will reduce a 
stationary source's emissions to levels below those that would make the stationary source subject 
to part or all of AS 46.14.120 and 46.14.130; 



(12) provisions authorizing stationary source operation while a permit application is 
pending, consistent with 42 U.S.C. 7661b(d) (Clean Air Act, sec. 503(d)); 



(13) provisions for ensuring that compliance with an operating permit issued under 
this chapter will be considered to be compliance with 42 U.S.C. 7661a (Clean Air Act, sec. 502) 
and other provisions of state or federal law specifically provided for by the department consistent 
with 42 U.S.C. 7401 - 7671q (Clean Air Act) and regulations adopted under state and federal 
law; 



(14) provisions allowing for certification of inspectors who evaluate compliance 
with the terms and conditions of a permit, order, regulation, or other provision of law authorized 
under this chapter; and 



(15) definitions of terms incorporating applicable definitions in 42 U.S.C. 7401 - 
7671q (Clean Air Act), as amended, and applicable federal regulations, to the extent that those 
definitions are not inconsistent with this chapter. 



(b) A permit issued under this chapter may not require a person to use 



(1) machinery, devices, or equipment of a particular type, from a particular supplier, 
or produced by a particular manufacturer; or 



(2) specific methods, processes, procedures, or designs for the management and 
operation of a stationary source regulated under this chapter except to the extent that the federal 
administrator has 
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(A) adopted a design, equipment work practice, or operational standard under 
42 U.S.C. 7412(h), as amended, for the control of a hazardous air pollutant; or 



(B) approved an alternative hazardous air pollutant standard under 42 U.S.C. 
7412(h)(3), as amended. 



(c) The absence of, or the department's failure to adopt, a regulation under this section does 
not relieve a person from compliance with a permit issued under this chapter and with other 
provisions of law, including emission control requirements. 



Sec. 46.14.150. Time for submission of operating permit applications. 



(a) The owner and operator of a stationary source required to have an operating permit under 
this chapter shall submit the required application and other information required by the 
department by regulation no later than 12 months after the date on which the stationary source 
becomes subject to AS 46.14.120 (b). 



(b) The department may accept and begin processing applications filed earlier than the 
submission date. Applications filed earlier may be given priority for permit issuance. 



Sec. 46.14.160. Completeness determination. 



(a) The department shall review every application submitted under this chapter for 
completeness. To be determined complete, an application must provide the information 
identified by the department in regulations adopted under AS 46.14.140 and in standard 
application forms provided by the department under AS 46.14.140 (a)(1) and must be certified 
true and correct by the owner and operator. 



(b) The department shall notify the applicant in writing whether the application is complete. 
Unless the department notifies the applicant within 60 days of receipt of an application that the 
application is incomplete, the application is considered to be complete. 



(c) If, during the processing of an application after it has been determined or considered to 
be complete, the department finds that additional information is necessary to evaluate or take 
action on that application, the information may be requested in writing from the owner and 
operator. A request for information under this subsection does not render the application 
incomplete. However, notwithstanding AS 46.14.275, an owner and operator may be found in 
violation of this chapter for operating without a valid permit if they fail to provide timely 
additional information. 



Sec. 46.14.170. Administrative actions regarding permits. 



(a) Except as provided in AS 46.14.220 or in regulations adopted under AS 46.14.140 
(a)(7), after receipt of a complete application, and after notice and opportunity for public 
comment and hearing, the department shall issue or deny 
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(1) a construction permit within 30 days after the close of the public comment 
period; 



(2) an operating permit, other than a general operating permit or temporary operating 
permit, within 12 months after receipt of the complete application by the department. 



(b) [Repealed, Sec. 82 ch 41 SLA 2009].  



(c) Failure by the department to act within the time limits established in or under (a) or (d) 
of this section is considered to be a final agency action, but only for the purpose of judicial 
review to determine whether the court will require that action be taken by the department. 



(d) The department shall issue or deny a minor permit under AS 46.14.130(c) within 30 
days after the close of the public comment period or within 30 days after receipt of the complete 
application by the department if a public comment period is not required under this chapter. 



Sec. 46.14.180. Monitoring. 



Monitoring by the owner and operator of stack emissions or ambient air quality shall be required 
by the department only for purposes of demonstrating compliance with applicable permit 
program requirements. Monitoring requirements must be reasonable and based on test methods, 
analytical procedures, and statistical conventions approved by the federal administrator or the 
department or otherwise generally accepted as scientifically competent. Unless otherwise agreed 
to by the owner and operator and the department, 



(1) the department may not require an owner and operator of an emissions unit to monitor 
emissions or ambient air quality solely for the purpose of scientific investigation or research; and 



(2) monitoring activities must be consistent with the applicable emission standards and their 
permit or permit application requirements. 



Sec. 46.14.190. Single permit. 



(a) Except as provided in (b) of this section, the department shall issue only a single 
operating permit to a stationary source, regardless of whether the stationary source contains a 
single emissions unit or multiple emissions units. 



(b) The department may, upon request of a stationary source owner or operator, issue more 
than one permit for the stationary source. Substantive and procedural requirements otherwise 
applicable to a stationary source remain applicable regardless of whether the stationary source 
owner and operator apply for one or more permits. 
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Sec. 46.14.200. Review of permit action. 



A person who has a private, substantive, legally protected interest under state law that may be 
adversely affected by the permit action, the owner and operator, or, if a public comment process 
is required or solicited, a person who participated in the public comment process may request an 
adjudicatory hearing under the department's adjudicatory hearing procedures. After the issuance 
of an adjudicatory hearing decision, a party to the hearing may obtain judicial review of that 
decision as provided in the Alaska Rules of Appellate Procedure. 



Sec. 46.14.210. General operating permits. 



After notice and opportunity for public comment and hearing, the department may, unless the 
permit is disapproved by the federal administrator, establish a general operating permit that 
would be applicable to more than one stationary source determined by the department to be 
similar in emissions unit structure. A general operating permit must contain provisions that meet 
the requirements of this chapter that are applicable to operating permits. A general operating 
permit issued to a particular person takes effect when the person's application is determined to be 
complete unless the department notifies the applicant that the general permit is not applicable to 
the person's stationary source. 



Sec. 46.14.211. General minor permits. 



After notice and opportunity for public comment and hearing, the department may establish a 
general minor permit that would be applicable to more than one stationary source determined by 
the department to be similar in structure. If authorized by the department, a permit issued under 
this section may be valid for multiple locations in this state. A general minor permit must contain 
provisions that meet the requirements of this chapter that are applicable to a minor permit. 



Sec. 46.14.215. Temporary operations. 



For purposes of AS 46.14.130 (b), the department may issue a single operating permit under AS 
46.14.170 , authorizing a stationary source to operate at specific multiple locations in the state 
for temporary periods of time. A permit described in this section is valid only for the specific 
locations identified in the application and authorized by the department. The department may not 
issue a permit under this section unless the permit contains conditions that will ensure 
compliance with this chapter at each authorized location, including compliance with ambient air 
quality standards and applicable increment or visibility requirements adopted under this chapter. 
A permit under this section must require the owner and operator to notify the department at least 
10 days before a change in location of a stationary source permitted under this section. 



Sec. 46.14.220. Objection by federal administrator. 



(a) An operating permit may not be issued under this chapter until the federal administrator 
approves the permit, or until 45 days after a copy of the final draft permit has been provided by 
the department to the federal administrator, whichever is earlier. If, during the 45-day period, the 
federal administrator files an objection with the department, the department shall notify the 
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applicant of the objection. The department may not issue the permit until the objection is 
resolved or the permit is revised to meet the objection of the federal administrator. Upon request 
of an applicant, the department shall assist the applicant in an effort to resolve promptly an 
objection by the federal administrator. 



(b) Within 60 days after the close of the 45-day period under (a) of this section and in 
accordance with procedures established in federal regulations adopted under 42 U.S.C. 
7661d(b)(2) (Clean Air Act, sec. 505(b)(2)), a person may petition the federal administrator to 
file an objection to the permit. 



Sec. 46.14.230. Duration of operating permits. 



(a) An operating permit under this chapter, including an operating permit that contains a 
compliance schedule, shall be issued for a fixed term of five years after the date of issue, except 
as provided for temporary operations under AS 46.14.215 or unless a shorter term is requested 
by the permit applicant. 



(b) If a timely and complete application for renewal of an operating permit is submitted to 
the department, the existing permit issued under this chapter does not expire until the renewal 
permit has been issued or denied. 



Sec. 46.14.235. Federal termination, modification, or revocation and reissuance of permits. 



The department shall take measures practicable and otherwise lawful to avoid termination, 
modification, or revocation and reissuance by the federal administrator of permits issued by the 
department under this chapter. 



Sec. 46.14.240. Permit administration fees. 



(a) The owner or operator of a stationary source who is required to apply for a permit under 
AS 46.14.130 shall pay to the department all assessed permit administration fees established 
under (b) of this section except that the person named in a permit issued under AS 46.14.170 
shall pay assessed permit administration fees incurred after the date the permit is issued. 



(b) The department shall establish by regulation permit administration fees in accordance 
with AS 37.10.050 - 37.10.058. 



(c) [Repealed, Sec. 60(b), 65 ch 46 SLA 2003].  



(d) Costs incurred by the department and other state or local governmental agencies that are 
assessed against small business facilities that qualify for assistance under AS 46.14.300 - 
46.14.310 shall be recovered from emission fees under AS 46.14.250 (h)(2) for the following 
services:  



(1) providing preapplication consultation, assistance, and completeness review of 
applications for a permit, an amendment, a permit modification, or a renewal of a permit; 
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(2) reviewing or assisting in the preparation of specific documents to support a 
permit for a stationary source; the documents described in this paragraph include on-site 
evaluations. 



Sec. 46.14.250. Emission fees. 



(a) A person named as permittee in a permit issued under this chapter shall pay to the 
department all assessed emission fees established under this section. 



(b) The department shall establish by regulation an emission fee rate. The rate shall be set 
on the basis of dollars per ton of air pollutant emitted. The department shall assess emission fees 
annually on or before July 1 based on a stationary source's estimated assessable emissions for the 
subsequent fiscal year. The department may allow installment payments of assessed emission 
fees. 



(c) For a stationary source that begins operation during a fiscal year, the department shall 
prorate the first year's fee to cover the time period occurring before the next annual payment 
date. The owner or operator shall pay the initial emission fee upon commencement of lawful 
stationary source operation unless authorized to pay by installments under (b) of this section. The 
first year's emission fee may not duplicate a fee paid by a permittee under AS 44.46.025 for the 
same emissions units for the same time period. If the fees would otherwise be duplicative, the 
department shall provide a credit toward the emission fee in the amount of the unused balance of 
the fee collected under AS 44.46.025 . The unused balance to be credited shall be based on 
prorating the total original fee under AS 44.46.025 for the time period for which an emission fee 
applies. 



(d) The department shall design the emission fee rate to distribute the total annual incurred 
costs described under (h) of this section in a manner so that each permittee is assessed an annual 
emission fee that reflects an equitable apportionment of the fees paid by each stationary source 
type, size, or category. In making an apportionment under (f)(6) of this section, the department 
shall consider factors such as exemptions or reduced rates for small amounts of emissions, limits 
upon assessable emissions, exempting small business facilities from the costs of the small 
business assistance program established under AS 46.14.300 , air pollution prevention efforts, 
and other factors that may ensure fair distribution of the costs described under (h) of this section. 



(e) [Repealed, Sec. 88 ch 56 SLA 2005].  



(f) The department shall set the emission fee rate in regulation to implement the policy 
established in (d) of this section. The department shall base the regulation on the findings of a 
report, which the department shall make available to the public with proper notice before 
adoption of the regulation, that examines 



(1) fees assessed; 



(2) alternative fee rates or formulas; 
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(3) types, sizes, or categories of stationary sources, their respective emission 
quantities, and their previous or proposed fee burden; 



(4) apparent inequities encountered in the initial fee rate; 



(5) total costs incurred or anticipated to be incurred under (h) of this section; and 



(6) other factors that ensure fair distribution of the costs described in (h) of this 
section. 



(g) The department shall periodically, and at least every four years, evaluate the fee rate set 
under this section to determine if it is responsive to the policy established in (d) of this section 
and shall provide its findings in a report. 



(h) In this section, 



(1) "assessable emission" means the quantity of each air pollutant for which 
emission fees are assessed and is the lesser of 



(A) the stationary source's potential to emit, in tons per year, each air 
pollutant; or 



(B) the projected annual rate of emissions, in tons per year, of each air 
pollutant by the stationary source based upon previous actual annual emissions if the 
permittee can demonstrate to the department its previous actual annual rate of emissions 
through monitoring, modeling, calculations, or other method acceptable to the 
department; 



(2) "emission fees" mean fees assessed to recover costs incurred by the department 
and other state or local governmental agencies for the implementation of minor permits, for the 
implementation of construction permits, and for operating permits to the extent required under 42 
U.S.C. 7661a(b)(3)(A) and federal regulations implementing that provision, for execution of the 
permit program established under this chapter that are generally not associated with service 
provided to a specific facility, including the costs incurred by the department or a local air 
quality program to comply with AS 46.14.010 - 46.14.015; the costs may include rent, utilities, 
permit program management, administrative and accounting services, and other costs as 
identified by the department in regulations; the fees shall also be sufficient to recover the cost of 
the small business assistance program under AS 46.14.300 - 46.14.310.  



Sec. 46.14.255. Interest and sanctions for nonpayment. 



(a) The department may assess interest against the owner and operator after a fee is due 
under this chapter and is unpaid. Interest assessed under this subsection shall be computed at two 
percentage points higher than the prime rate, as defined in AS 44.88.599 , for the day the fee was 
due. 
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(b) If a permittee has failed to pay a fee imposed under AS 46.14.240 - 46.14.250, a penalty, 
assessment, or damage award imposed under AS 46.03.760 (e) or 46.03.790 for a violation of 
this chapter, or interest imposed under (a) of this section, the department may, after 30 days' 
written notice to the permittee, revoke a minor permit, refuse to issue or renew permits requested 
by the permittee, or refuse to amend or modify a permit when the amendment or modification is 
requested by the permittee. 



Sec. 46.14.260. Clean air protection fund. 



(a) The clean air protection fund is established. The fund consists of fees collected by the 
department under AS 46.14.240 and 46.14.250 and under regulations authorized by AS 
46.14.140 , as required by 42 U.S.C. 7661a(b)(3)(C)(iii) (Clean Air Act, sec. 502(b)(3)(C)(iii)) 
for state participation in the federal emission control permit program. 



(b) The money deposited into the clean air protection fund may only be used to cover the 
reasonable direct and indirect costs required to support the permit program under this chapter and 
the activities of the small business assistance program that are directed at stationary sources 
subject to this chapter, not including court costs or other costs associated with an enforcement 
action. 



Sec. 46.14.265. Emission control permit receipts account. 



(a) The emission control permit receipts account is established in the state treasury. Under 
AS 37.05.146 (c), money received by the department in payment of fees under AS 46.14.240 and 
46.14.250 and under regulations adopted under AS 46.14.140 , other than fees described in AS 
46.14.260 (a), shall be deposited in the account. Appropriations from the account are not made 
from the unrestricted general fund. 



(b) Nothing in this section creates a dedicated fund. 



Sec. 46.14.270. Special account. 



Civil or criminal penalties, fines, assessments, or damages, and interest, attorney fees, and costs 
collected as a result of a violation relating to this chapter and interest collected under AS 
46.14.255 shall be deposited in the general fund and credited to a special account called the 
"clean air protection account." 



Sec. 46.14.275. Timely and complete application as shield. 



If an owner and operator have submitted a timely and complete application for a permit or a 
permit renewal, as applicable, but final action has not been taken on the application, the owner's 
and operator's failure to have an operating permit is not a violation of this chapter unless the 
delay in final action was due to the failure of the owner and operator to submit, in a timely 
manner, additional information required or requested to process the application. An owner and 
operator required to have an operating permit under this chapter are not in violation of the 
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operating permit program established under this chapter before the date on which the owner and 
operator are required to submit an application under AS 46.14.150 . 



Sec. 46.14.280. Termination, modification, reopening, or revocation and reissuance of permits by 
the department. 



(a) After 30 days' written notice to the permittee, the department 



(1) may terminate, modify, or revoke and reissue a construction, operating, or minor 
permit if the department finds that 



(A) the permit was obtained by misrepresentation of material fact or by 
failure of the owner and operator to disclose fully the facts relating to issuance of the 
permit; 



(B) the permittee has violated this chapter, a regulation, a judicial or 
administrative order, or a material term or condition of a permit, approval, or acceptance 
issued under this chapter; or 



(C) the permittee has failed to construct or modify a stationary source within 
the time period specified in a construction permit, if any, required under AS 46.14.130 
(a); 



(2) may modify, or revoke and reissue a construction, operating, or minor permit if 
the department finds that 



(A) the permit contains a material mistake; or 



(B) there has been a material change in the quantity or type of air pollutant 
emitted from the stationary source; or 



(3) shall reopen a permit issued under this chapter 



(A) based on a determination of the federal administrator or the department 
that the permit must be revised to comply with 42 U.S.C. 7401 - 7671q (Clean Air Act) 
and regulations adopted under 42 U.S.C. 7401 - 7671q; or 



(B) to incorporate changes in law, or to impose equivalent emission 
limitations, that become applicable after the permit is issued if the permit is issued to a 
major source and has a remaining duration of three or more years; the department shall 
make revisions allowed under this subparagraph as soon as practicable, but, regarding a 
change in law, not later than 18 months after the change in law takes effect; the 
department may not reopen the permit of a major source under this subparagraph if the 
change in law is not effective until after the date that the permit expires. 
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(b) Reopening of a permit under (a)(3) of this section shall be treated as a permit renewal by 
the department if the procedural requirements for permit renewal have been met. 



(c) Proceedings to reopen a permit under this section shall follow the same procedure as for 
initial permit issuance and shall affect only those parts of the permit for which the department 
had cause to reopen under this section. 



Sec. 46.14.285. Amendment and modification of permit upon request of permittee. 



(a) A permittee may request 



(1) a permit amendment that provides for administrative changes to a permit that do 
not result in material changes in permit terms or conditions, such as changes in the name of the 
owner or operator, mailing address, registered agent, or assessable emissions; 



(2) an expedited authorization for minor changes in permit terms and conditions that 
provide for flexibility in the operation of a stationary source consistent with 42 U.S.C. 
7661a(b)(10) (Clean Air Act, sec. 502(b)(10)), and regulations adopted under that paragraph; the 
department may adopt regulations that include procedures under which the public may 
participate when an expedited authorization is requested under this paragraph; or 



(3) a modification of a permit to authorize significant changes in permit terms and 
conditions consistent with this chapter and regulations adopted under AS 46.14.140 . 



(b) The department shall review all requests submitted under (a) of this section and issue or 
deny the permit amendment or modification or otherwise authorize or deny the request consistent 
with this chapter and regulations adopted under this chapter. 



Sec. 46.14.290. Permit as shield. 



(a) To the extent allowed under 42 U.S.C. 7661c(f) (Clean Air Act, sec. 504(f)), a permittee 
is considered in compliance with applicable requirements of this chapter, regulations adopted 
under this chapter and 42 U.S.C. 7401 - 7671q (Clean Air Act) and regulations adopted under it, 
if 



(1) the applicable requirements are included and specifically identified in the owner 
or operator's permit; or 



(2) the requirements are determined in writing not to be applicable to the permitted 
stationary source; a determination made under this paragraph shall be included in the permit. 



(b) This section does not alter or affect 



(1) the owner's and operator's obligation to comply with an emergency order issued 
under AS 46.03.820 or 42 U.S.C. 7603 (Clean Air Act, sec. 303); 
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(2) the liability of an owner and operator for a violation of applicable requirements 
of law before or at the time of permit issuance; or 



(3) the ability of the department to obtain information from an owner or operator of a 
stationary source under AS 46.14.020 (b). 



Article 03. SMALL BUSINESS ASSISTANCE PROGRAM 



Sec. 46.14.300. Small business assistance program. 



(a) A small business assistance program is established in the department. The department 
shall include the program in the state air quality control plan developed under 42 U.S.C. 7401 - 
7671q (Clean Air Act). 



(b) The small business assistance program shall, by regulation, meet the requirements of 42 
U.S.C. 7661f(a) (Clean Air Act, sec. 507(a)), including the requirement that a small business 
advocate be designated. 



(c) Except as provided in AS 46.14.310 (b), the department shall provide assistance as 
described in (b) of this section to a requesting stationary source that is not a small business 
concern as defined in 15 U.S.C. 632 but that is subject to the requirements of this chapter if the 
legislature appropriates money from the general fund for this purpose. 



Sec. 46.14.310. Power to limit small business assistance program. 



(a) After consultation with the federal administrator and the administrator of the United 
States Small Business Administration and after providing notice and opportunity for public 
hearing, the department may exclude from the scope of the small business assistance program 
established in AS 46.14.300 a category or subcategory of small business facilities that the 
department finds to have sufficient technical and financial capabilities to meet the requirements 
of this chapter and federal law without the assistance provided under AS 46.14.300 - 46.14.320. 



(b) Nothing in AS 46.14.300 (c) precludes the department from excluding a business facility 
or category of business facilities that the department finds to have sufficient technical and 
financial capabilities to meet the requirements of this chapter without assistance from the 
department. 



Sec. 46.14.320. Compliance advisory panel. 



(a) There is established in the department a compliance advisory panel whose members shall 
serve staggered three-year terms. A member may not serve more than two three-year terms 
consecutively. 



(b) The panel consists of 
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(1) two members who are not owners or representatives of owners of small business 
facilities, selected by the governor to represent the general public; 



(2) one member selected by the commissioner to represent the department; and 



(3) four members who are owners or representatives of owners of small business 
facilities, selected as follows: 



(A) one shall be selected by the president of the senate and one shall be 
selected by the speaker of the house; 



(B) if there are members of the senate who are not part of the majority caucus 
of the senate, the leader of the largest nonmajority group shall select a panel member; if 
all members of the senate are in the majority caucus, then the president of the senate shall 
select a second panel member in addition to the selection authorized under (A) of this 
paragraph; 



(C) if there are members of the house who are not part of the majority caucus 
of the house, the leader of the largest nonmajority group shall select a panel member; if 
all members of the house are in the majority caucus, then the speaker of the house shall 
select a second panel member in addition to the selection authorized under (A) of this 
paragraph. 



(c) The panel members shall serve without compensation but are entitled to transportation 
expenses and per diem as authorized for members of boards and commissions under AS 
39.20.180 . 



(d) The compliance advisory panel shall 



(1) elect a chair and agree upon procedures by which the panel will function; 



(2) meet annually and at the call of the chair and give public notice of panel 
meetings as required under AS 44.62.310 - 44.62.319 (Open Meetings Act); 



(3) prepare advisory opinions concerning the effectiveness of the small business 
assistance program, difficulties encountered in making the program efficient and effective, and 
degree of enforcement and severity of air pollution offenses; 



(4) make periodic reports to the administrator concerning the compliance of the 
small business assistance program with requirements of 44 U.S.C. 3501 (Paperwork Reduction 
Act), 5 U.S.C. 601 (Regulatory Flexibility Act), and 5 U.S.C. 504 (Equal Access to Justice Act); 



(5) review information designed to assist small business facilities in complying with 
this chapter to ensure that the information is understandable by the public; and 
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(6) use the assistance of the small business advocate designated under AS 46.14.300 
(b) in the development and dissemination of panel reports and advisory opinions. 



Article 04. LOCAL PROGRAMS 



Sec. 46.14.400. Local air quality control programs. 



(a) With the approval of the department, a municipality may establish and administer within 
its jurisdiction a local air quality control program that operates in lieu of and is consistent with 
all or part of the department's air quality program as established under this chapter. A first or 
second class borough may administer an air quality control program approved by the department 
under this subsection on an areawide basis and is not subject to the restrictions for acquiring 
additional areawide powers specified in AS 29.35.300 - 29.35.350. A third class borough may 
administer a local air quality control program approved by the department under this subsection 
only in a service area formed under AS 29.35.490 (b) or (c). 



(b) With the approval of the department, two or more municipalities or other entities may 
create a local air quality district for the purpose of jointly administering a local air quality control 
program within the boundaries of the air quality district. 



(c) If the department finds that the location, character, or extent of particular concentrations 
of population, air pollutant emissions units, the geographic, topographic, or meteorological 
considerations, or a combination of these factors make impracticable the maintenance of 
appropriate levels of air quality without an areawide air pollution control program, the 
department may determine the boundaries within which a local air quality control program is 
necessary and direct that a local air quality control program spanning those boundaries is the 
only acceptable alternative to direct state administration. 



(d) A municipality or a local air quality district seeking department approval for a local air 
quality control program shall enter into a cooperative agreement with the department that is 
designed to avoid unnecessary duplication of responsibilities. The cooperative agreement must 
include provisions specifying 



(1) the respective duties and authority of the department and the municipality or 
local air quality district in the administration of the local air quality control program; 



(2) the authority of the municipality or the local air quality district to employ staff to 
administer the local air quality control program; 



(3) duties of staff employed under (2) of this subsection; 



(4) the procedures that must be followed by the municipality or local air quality 
district when requesting money from the clean air protection fund to cover the costs of 
implementing the municipality's or district's air quality program; 
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(5) the procedures that will be used by the department in approving a request under 
(4) of this subsection and submitting it to the legislature for funding; 



(6) respective enforcement responsibilities of the department and the municipality or 
the local air quality district; 



(7) that if the municipality or local air quality control district seeks authority to take 
action under (f) of this section, the municipality or local air quality control district will use 
procedures that are substantially equivalent to those required under AS 46.14.010 and 46.14.015. 



(e) A local air quality control program shall provide for the exemption of a locally registered 
motor vehicle from motor vehicle emission requirements adopted under AS 46.14.510 if the 
motor vehicle is not used within the program's jurisdiction. 



(f) A municipality or a local air quality district administering a program under this section 
shall administer its local air quality control program according to this chapter, regulations 
adopted under those sections, and its cooperative agreement under (d) of this section. A 
municipality or local air quality district's program may, upon a finding by the local agency and 
an affirmative agreement by the department, establish a more stringent requirement than the 
stationary emissions unit permit program authorized under this chapter if public health or air 
quality effects provide a reasonable basis to regulate the emissions unit with the additional or 
more stringent requirement and the municipality or district has used procedures substantially 
equivalent to those required under AS 46.14.010 - 46.14.015 before establishing the more 
stringent requirement. This subsection does not prohibit a municipality or local air quality 
control district from establishing a mobile source emissions program more stringent than the 
state program without making findings of public health or air quality effects or using procedures 
substantially equivalent to those required under AS 46.14.010 - 46.14.015. In this subsection, 
"mobile source" does not include tank vessels or other watercraft. 



(g) A determination, order, permit, or permit action issued under a local air quality control 
program is considered to be a determination, order, permit, or permit action of the department. 



(h) Notwithstanding any other law or rule of law, the department may not delegate or enable 
another department or government entity to establish fee rates or collect fees under AS 46.14.240 
or 46.14.250. 



(i) If a municipality or a local air quality district administering a program under this section 
requires emissions inspection for a motor vehicle, emission inspection may not be required more 
than once every two years. 



(j) A person who operates a motor vehicle in violation of emissions requirements imposed 
under this section is guilty of a violation and, upon conviction, shall be fined an amount not to 
exceed $500. It is the intent of the legislature that money collected under this subsection be 
appropriated to promote air quality control programs in municipalities. 
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Sec. 46.14.410. Inadequacy of local program. 



(a) If a municipality or a local air quality district has an approved local air quality control 
program under AS 46.14.400 and the department determines that the program is being 
implemented in a manner that fails to meet the terms of the cooperative agreement or is 
otherwise being inappropriately administered, the department shall give written notice setting out 
its determination to the municipality or local air quality district. Within 45 days after giving 
written notice, the department shall conduct a public hearing on the matter. The hearing shall be 
recorded by any means that ensures an accurate record. 



(b) If, after the hearing, the department upholds the determination made in the written 
notice, the department shall provide the municipality or local air quality district with a written 
finding setting out the nature of the deficiencies and a description of the necessary action to be 
taken to ensure that the local air quality control program prevents or controls air pollution. The 
department shall provide its finding to the municipality or district within 45 days after closure of 
the public hearing record. The department shall set a reasonable period of time for the 
municipality or local air quality district to take corrective action in response to the department's 
finding. 



(c) If the municipality or local air quality district fails to take corrective action within the 
time period set by the department under (b) of this section, the department shall terminate the 
cooperative agreement and resume management of air quality control in the affected jurisdiction. 
If the municipality or the local air quality district partially remedies, to the department's 
satisfaction, the deficiencies found in the determination, the department shall amend the 
cooperative agreement to reflect a modified allocation of responsibilities between the department 
and municipality or the local air quality district. 



(d) A municipality or local air quality district that has had its cooperative agreement 
terminated may, with the department's approval, resume a local air quality control program if the 
municipality or district agrees to comply with AS 46.14.400 and with any corrective action plan 
required by the department. 



(e) If the department finds that control of a particular class of stationary source or emissions 
unit, because of its complexity or magnitude, is beyond the reasonable capability of the 
municipality or the local air quality district or may be more efficiently and economically 
controlled at the state level, the department may assume and retain jurisdiction over the class of 
stationary source or emissions unit. Classifications under this subsection may be based on the 
nature of stationary sources or emissions units involved, their size relative to the size of the 
communities in which they are located, or another basis established by the department. 



Article 05. MISCELLANEOUS PROVISIONS 



Sec. 46.14.500. Air pollution from outer continental shelf activities. 



(a) The department shall seek delegation of authority from the federal administrator to 
implement and enforce the terms and provisions of 42 U.S.C. 7627 (Clean Air Act, sec. 328) for 
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the Pacific and Arctic Ocean areas offshore of the state. The department may adopt regulations 
that are necessary to acquire this delegated authority. 



(b) In adopting regulations under this section, the department shall ensure that stationary 
sources located within 25 miles of the seaward boundary of the state are subject to the same air 
quality control requirements that would be applicable if the stationary source were located in the 
corresponding onshore area. For purposes of this subsection, stationary sources located within 25 
miles of the seaward boundary of the state include a vessel servicing or associated with the 
stationary source while at the stationary source or en route to or from the stationary source and 
within 25 miles of the stationary source. 



(c) In this section, "corresponding onshore area" means, with respect to a stationary source 
located within 25 miles of the seaward boundary of the state, the onshore attainment or 
nonattainment area that is closest to the stationary source, unless the commissioner determines 
that another area with more stringent requirements relating to control and abatement of air 
pollution may reasonably be expected to be affected by emissions from the offshore stationary 
source; this determination shall be based on the potential for air pollutants from the stationary 
source to reach the other onshore area and the potential of the air pollutants to affect the efforts 
of the other onshore area to attain or maintain a federal ambient air quality standard set under 42 
U.S.C. 7470 - 7492 (Clean Air Act, secs. 160 - 169b) or a state equivalent. 



Sec. 46.14.510. Motor vehicle pollution. 



(a) When the department determines that the state of knowledge and technology may allow 
or make appropriate the control of emissions from motor vehicles to further air quality control, 
the department may provide, by regulation, for the control of the emissions from motor vehicles. 
The regulations may prescribe requirements for the installation and use of equipment designed to 
reduce or eliminate emissions and for the proper maintenance of this equipment. 



(b) Unless otherwise exempted by law, a person shall maintain in operating condition any 
element of the air pollution control system or mechanism of a motor vehicle that the department, 
by regulation, requires to be maintained in or on the motor vehicle. 



(c) The department shall consult with the Department of Administration regarding 
implementation of the motor vehicle pollution control program. The Department of 
Administration shall cooperate with the department in implementing the program. As a part of a 
motor vehicle pollution control program, the department or a municipality that enforces a motor 
vehicle pollution control program may determine if a vehicle is properly registered as required 
by law. 



(d) If the department adopts regulations requiring the maintenance of air pollution control 
systems or mechanisms in motor vehicles to control emissions from the vehicle, a motor vehicle 
subject to those regulations may not be issued a certificate of inspection unless the required air 
pollution control system or mechanism has been inspected in accordance with the standards, 
testing techniques, and instructions furnished by the department and the motor vehicle has been 
found to meet those standards. A valid certificate of inspection for the emission control system, 
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if required by the department, must be presented to the Department of Administration before that 
department may register a motor vehicle. 



(e) If the department adopts regulations requiring emissions inspection for a motor vehicle, 
the department may not require the vehicle be inspected more than once every two years. 



(f) A person who fails to display an emissions inspection decal as required by law is guilty 
of a violation and, upon conviction, shall be fined an amount not to exceed $500. It is the intent 
of the legislature that money collected under this subsection be appropriated to control pollution 
from motor vehicle emissions. 



(g) In addition to the emission control inspection program fee imposed under AS 28.10.423 , 
the department or a municipality may impose a fee upon a vehicle required to be inspected under 
a motor vehicle emission control program established under this chapter, but the fee may not 
exceed the actual costs of the department or the municipality in administering 



(1) the motor vehicle emission control inspection program; and 



(2) the related ambient air monitoring program. 



Sec. 46.14.515. Inspection. 



(a) An officer or employee of the department designated by the commissioner or an 
inspector authorized by the commissioner and certified under regulations adopted under AS 
46.14.140 (a)(14) may, upon presentation of credentials and at reasonable times with the consent 
of the owner or operator, enter upon or through any premises of a stationary source regulated 
under this chapter to 



(1) inspect and copy any records required to be maintained; 



(2) inspect any emissions unit, monitoring equipment, or method required to be used; 
or 



(3) sample any emissions that the owner and operator of the stationary source is 
required to sample. 



(b) During an inspection under this section, the inspector shall comply with applicable 
health and safety standards. 



Sec. 46.14.520. Confidentiality of trade secrets. 



Records, reports, and information, and parts of records, reports, and information, other than 
emission data, in the department's possession or control are considered confidential records and 
shall be kept confidential and in separate files if the owner and operator have certified under oath 
to the department or authorized local program that 
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(1) public disclosure would tend to affect adversely the owner's and operator's 
competitive position; and 



(2) the records, reports, or information, or parts of the records, reports, or 
information, would divulge production figures, sales figures, processes, production techniques, 
or financial data of the owner and operator that are entitled to protection as trade secrets under 
AS 45.50.910 - 45.50.945 (Alaska Uniform Trade Secrets Act). 



Sec. 46.14.525. Public records. 



Except as provided in AS 46.14.520 , permits, permit applications, emissions and monitoring 
reports, compliance reports, certifications, and monitoring, reporting, and quality assurance plans 
in the department's possession or control are available to the public for inspection and copying. 



Sec. 46.14.530. State and federal aid. 



(a) A municipality or local air quality district with a local air quality control program may 
apply for, receive, administer, and spend state aid for the control of air emissions or the 
development and administration of the program if an application is first submitted to and 
approved by the department. Subject to available money appropriated by the legislature for the 
purpose of this section, the department may approve an application if it is consistent with the 
terms and conditions of the applicable cooperative agreement and meets the requirements of this 
chapter. 



(b) A municipality or local air quality district with a local air quality control program may 
apply for, receive, administer, and spend federal aid for the control of air emissions or the 
development and administration of the program. 



Sec. 46.14.535. Grants. [Repealed, Sec. 4 ch 20 SLA 2009]. 



Repealed or Renumbered 



Sec. 46.14.540. Authority of department in cases of emergency. 



(a) When the commissioner finds that an act of God, act of war, act of terrorism, or similar 
catastrophe necessitates emergency use of an unpermitted emissions unit or emergency use of a 
permitted emissions unit in a manner not authorized by the permit, the commissioner may waive 
procedural requirements of this chapter and issue an order to authorize emergency use of the 
emissions unit. When acting under this section, the commissioner shall impose conditions 
necessary to protect life, human health, welfare, property, and the environment and may impose 
other conditions the commissioner finds necessary and appropriate. 



(b) An authorization issued under this section automatically terminates within a reasonable 
time after abatement of the emergency, subject to a maximum of 30 days from the date of 
issuance. However, the commissioner may reissue an authorization, if warranted, that may 
remain in effect for up to another 30 days. An authorization may be reissued more than once. 
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(c) A person acting under an order issued under (a) of this section is considered to be acting 
in compliance with the operating permit program established in this chapter. 



(d) The commissioner may delegate the commissioner's authority under this section to 
deputy commissioners and division directors in the department. 



Sec. 46.14.550. Responsibilities of owner and operator; agent for service. 



Notwithstanding use of the conjunctive or disjunctive in a provision of this chapter, before 
issuance of a permit under this chapter both the owner and operator of a stationary source are 
responsible for compliance with this chapter and regulations adopted under this chapter. If the 
owner and operator of the stationary source are separate persons, only one person is required to 
discharge a specific responsibility. After issuance of a permit under this chapter, only the 
permittee is responsible for permitted operations. The permittee shall have a designated agent for 
service of process in the state. 



Sec. 46.14.560. Unavoidable malfunctions and emergencies. 



Excess emissions caused by an unavoidable emergency, a malfunction, or nonroutine repairs of 
an emissions unit including pollution control equipment or process equipment constitute an 
affirmative defense, when asserted under regulations adopted under AS 46.14.140, to an action 
brought for noncompliance with a technology-based emission standard. This section does not 
limit the department's power to enjoin the emission or require corrective action. This provision is 
in addition to any emergency or upset provision contained in an applicable requirement. 



Article 06. GENERAL PROVISIONS 



Sec. 46.14.900. Limitations. 



This chapter does not 



(1) grant jurisdiction or authority with respect to air contamination existing solely 
within a residential dwelling or a commercial or industrial plant, workplace, or shop; 



(2) affect the relations between employers and employees with respect to or arising 
out of a condition of air contamination or air pollution; or 



(3) supersede or limit the applicability of a law or ordinance relating to sanitation, 
industrial health, or safety. 



Sec. 46.14.990. Definitions. 



In this chapter, 



(1) "air pollutant" has the meaning given in 42 U.S.C. 7602 (Clean Air Act, sec. 302); 
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(2) "ambient air" has the meaning given in 40 C.F.R. 50.1; 



(3) "ambient air quality standard" means a standard, other than an emission standard, 
adopted under AS 46.14.010 , 46.14.140, 46.14.400(f), or 42 U.S.C. 7409 (Clean Air Act, sec. 
109); 



(4) "building, structure, facility, or installation" has the meaning given in 40 C.F.R. 
51.166(b) except that it includes a vessel 



(A) that is anchored or otherwise permanently or temporarily stationed within a 
locale; 



(B) upon which a stationary source or stationary sources are located; not including 
stationary sources engaged in propulsion of the vessel; and 



(C) that is used for an industrial process, excluding a tank vessel in the trade of 
transporting cargo; in this subparagraph, "industrial process" means the extraction of raw 
material or the physical or chemical transformation of raw material in either composition 
or character; 



(5) "commissioner" means the commissioner of environmental conservation; 



(6) "construction" has the meaning given in 40 C.F.R. 51.166(b); 



(7) "construction permit" means a permit under AS 46.14.130 (a), including all relevant 
exhibits, addendums, transmittal letters, compliance schedules, administrative orders, emergency 
orders, and court orders; 



(8) "department" means the Department of Environmental Conservation; 



(9) "emission" means a release of one or more air pollutants to the atmosphere; 



(10) "emission limitation" and "emission standard" have the meanings given in 40 C.F.R. 
51.100; 



(11) "emissions unit" has the meaning given in 40 C.F.R. 51.166(b)(7) or 40 C.F.R. 70.2, 
depending on the context in which the term is used; 



(12) "federal administrator" means the administrator of the United States Environmental 
Protection Agency; 



(13) [Repealed, Sec. 82 ch 41 SLA 2009].  



(14) "hazardous air pollutant" means a pollutant listed in or under 42 U.S.C. 7412(b) (Clean 
Air Act, sec. 112(b)); 
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(15) "local air quality control program" means a program authorized under AS 46.14.400 to 
implement some or all of the provisions of this chapter; 



(16) "major modification" means a change that meets the definition of "major modification" 
under either 40 C.F.R. 51.165 or 40 C.F.R. 51.166; 



(17) "major stationary source" means a stationary source or physical change that meets the 
definition of "major stationary source" under either 40 C.F.R. 51.165 or 40 C.F.R. 51.166; 



(18) "operating permit" means a permit under AS 46.14.130 (b), including all relevant 
exhibits, addendums, transmittal letters, compliance schedules, administrative orders, emergency 
orders, and court orders; 



(19) "operator" means a person or persons who direct, control, or supervise a stationary 
source or emissions unit that has the potential to emit an air pollutant to the atmosphere; 



(20) "owner" means a person or persons with a proprietary or possessory interest in a 
stationary source or emissions unit that has the potential to emit an air pollutant to the 
atmosphere; 



(21) "person" has the meaning given in AS 01.10.060 and also includes an agency of the 
United States, a municipality, the University of Alaska, the Alaska Railroad Corporation, and 
other departments, agencies, instrumentalities, units, and corporate authorities of the state; 



(22) "potential to emit" has the meaning given in 40 C.F.R. 51.166(b); 



(23) "regulated air pollutant" means an air pollutant subject to regulation under 42 U.S.C. 
7401 - 7671q (Clean Air Act); 



(24) "small business facility" means a stationary source that 



(A) is owned or operated by a person who employs 100 or fewer individuals; 



(B) is a small business concern as defined in 15 U.S.C. 632; and 



(C) emits less than 100 TPY of regulated air pollutants; 



(25) "stack" has the meaning given in 40 C.F.R. 51.100; 



(26) "stationary source" has the meaning given in 40 C.F.R. 51.166(b) or 40 C.F.R. 70.2, 
depending on the context in which the term is used; 



(27) "tank vessel" means a waterborne vessel, ship, or barge, whether or not self-propelled, 
that is constructed or converted to carry cargo; "tank vessel" includes a tanker, tank ship, or 
combination carrier, but does not include a vessel that is loading or unloading 
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(A) cargo in sealed drums, barrels, or other packages; or 



(B) petroleum or petroleum products solely as fuel for use on that vessel; 



(28) "TPY" means tons per year. 
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			Chapter 46.14. AIR QUALITY CONTROL










AIR QUALITY CONTROL: NOTICE OF PROPOSED CHANGES  
IN THE REGULATIONS OF THE  



ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
 



BRIEF DESCRIPTION 
 



The Alaska Department of Environmental Conservation (ADEC) proposes to change its air 
quality regulations to update the excess emissions regulations.  
 
ADEC proposed to adopt regulation changes in Title 18, Chapter 50 of the Alaska 
Administrative Code, dealing with excess emissions as follows: 
 



(1) amend 18 AAC 50.240(b) to address changes in requirements for excess 
emissions. 



(2) amend 18 AAC 50.030 to update the adoption date of the State Air Quality 
Control Plan. 
 



In addition, ADEC is proposing to request that the U.S. Environmental Protection Agency (EPA) 
remove 18 AAC 50.240 from the approved State Implementation Plan (SIP). 
 
You may comment on the proposed regulation changes, including the potential costs to private 
persons of complying with the proposed changes, by submitting written comments to Rebecca 
Smith, ADEC Division of Air Quality, 410 Willoughby Avenue, Suite 303, P.O. Box 111800, 
Juneau, AK 99811-1800; or by e-mail to rebecca.smith@alaska.gov. Additionally, ADEC will 
accept comments by facsimile at (907) 465-5129; through the Air Quality Division’s electronic 
comment submission web page at 
https://dec.alaska.gov/Applications/Air/airtoolsweb/FormalComments; and by electronic mail to 
the Air Quality Comments Docket at dec.aq.airdocket@alaska.gov. The comments must be 
received not later than 5:00 p.m. on Friday, October 14, 2016. 
 
ADEC has tentatively scheduled a public hearing for these proposed regulations, on Tuesday, 
October 11, 2016, from 12:00 p.m. to 1:30 p.m. at the ADEC Building, 555 Cordova St., First 
Floor Small Conference Room A, Anchorage, AK 99501. The public hearing will be held only if 
a request to hold a public hearing is received by ADEC by 5:00 p.m. on Thursday, October 6, 
2016. You may request a public hearing by calling Rebecca Smith at 907-465-5121 between 
9:00 a.m. and 5:00 p.m., Monday through Friday or by e-mailing a request to 
rebecca.smith@alaska.gov. If no request for a public hearing is received, the public hearing will 
be cancelled. ADEC will announce the cancellation of the public hearing by publishing a public 
notice, by 5:00 p.m. on Friday, October 7, 2016, on these websites: 
http://dec.alaska.gov/air/ap/regulati.htm, 
http://dec.alaska.gov/Applications/Air/airtoolsweb/AirPermitsApprovalsAndPublicNotices, and 
http://dec.alaska.gov/commish/public_notices.htm. Oral or written comments may be submitted 
at the hearing, if a public hearing is conducted. If the public hearing occurs, there will be a call-
in number if you are not able to attend the meeting in person. The call-in number will be 1-800-
315-6338, and the Meet Me Code will be 81231#. If held, the hearing may be extended if 
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ENCLOSURE 1


COMMONWEALTH OF VIRGINIA
STATE AIR POLLUTION CONTROL BOARD


REGULATIONS FOR THE CONTROL AND ABATEMENT OF AIR POLLUTION


PROVISIONS AFFECTED
REVISION B16 WITH REVISIONS D97, C09, D09, E09


CONCERNING


STARTUP/SHUTDOWN/MALFUNCTION
(9VAC5 CHAPTER 20)


The following table lists the specific provisions of the attached regulations that will be
used to implement the State Implementation Plan (SIP). Highlighted provisions are
included for information purposes only and are not to be construed as part of the
Commonwealth's SIP, nor are any provisions directly related to the highlighted
provisions to be considered as part of the SIP. A copy of the actual regulations
submitted for approval and incorporation by reference into the Virginia SIP is included
in Enclosure 2; details concerning the specific provisions that are not to be included in
the Virginia SIP are noted in this copy.


REVISION B16 - Adopted March 11, 2016, effective June 1, 2016


CHAPTER 20 GENERAL PROVISIONS


Part II Air Quality Programs


9VAC5-20-180 Facility and control equipment maintenance or malfunction
(modified)
Subsections A, B, D, E, F, H, I, J
Subsections C and G


REVISION D97 - Adopted May 21, 2002, Effective August 1, 2002


CHAPTER 20 GENERAL PROVISIONS


Part II Air Quality Programs


9VAC5-20-180 Facility and control equipment maintenance or malfunction
(modified)
Subsection G
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REVISION C09 - Adopted June 19, 2015, Effective February 1, 2016


CHAPTER 40 EXISTING STATIONARY SOURCES


Part II Emission Standards


ARTICLE 56 EMISSION STANDARDS FOR LETTERPRESS PRINTING
OPERATIONS IN THE NORTHERN VIRGINIA VOLATILE
ORGANIC COMPOUND EMISSIONS CONTROL AREA, 8-HOUR
OZONE STANDARD (RULE 4-56)


9VAC5-40-8416 Facility and control equipment maintenance or malfunction (added)


ARTICLE 56.1 EMISSION STANDARDS FOR OFFSET LITHOGRAPHIC
PRINTING OPERATIONS IN THE NORTHERN VIRGINIA
VOLATILE ORGANIC COMPOUND EMISSIONS CONTROL AREA,
8-HOUR OZONE STANDARD (RULE 4-56.1)


9VAC5-40-8470 Facility and control equipment maintenance or malfunction (added)


REVISION D09 - Adopted June 19, 2015, Effective February 1, 2016


CHAPTER 40 EXISTING STATIONARY SOURCES


PART II Emission Standards


ARTICLE 57 EMISSION STANDARDS FOR INDUSTRIAL SOLVENT CLEANING
OPERATIONS IN THE NORTHERN VIRGINIA VOLATILE
ORGANIC COMPOUND EMISSIONS CONTROL AREA, 8-HOUR
OZONE STANDARD (RULE 4-57)


9VAC5-40-8640 Facility and control equipment maintenance or malfunction (added)


ARTICLE 58 EMISSION STANDARDS FOR MISCELLANEOUS INDUSTRIAL
ADHESIVE APPLICATION PROCESSES IN THE NORTHERN
VIRGINIA VOLATILE ORGANIC COMPOUND EMISSIONS
CONTROL AREA, 8-HOUR OZONE STANDARD (RULE 4-58)


9VAC5-40-8790 Facility and control equipment maintenance or malfunction (added)







3


REVISION E09 - Adopted June 19, 2015, Effective February 1, 2016


CHAPTER 40 EXISTING STATIONARY SOURCES


PART II Emission Standards


ARTICLE 59 EMISSION STANDARDS FOR MISCELLANEOUS METAL PARTS
AND PRODUCTS COATING APPLICATION SYSTEMS IN THE
NORTHERN VIRGINIA VOLATILE ORGANIC COMPOUND
EMISSIONS CONTROL AREA, 8-HOUR OZONE STANDARD
(RULE 4-59)


9VAC5-40-8940 Facility and control equipment maintenance or malfunction (added)
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9VAC5 CHAPTER 20. 
GENERAL PROVISIONS. 


 
PART II. 


Air Quality Programs. 
 
9VAC5-20-180. Facility and control equipment maintenance or malfunction. 
 
 A. The provisions of this section apply to periods of excess emissions resulting 
from (i) the shutdown or bypassing, or both, of air pollution control equipment for 
necessary scheduled maintenance and (ii) malfunctions or other equipment failures of 
any affected facility or related air pollution control equipment. 
 
 B. In case of shutdown or bypassing, or both, of air pollution control equipment 
for necessary scheduled maintenance which results in excess emissions for more than 
one hour, the intent to shut down such equipment shall be reported to the board and 
local air pollution control agency, if any, at least 24 hours prior to the planned shutdown. 
Such prior notice shall include, but is not limited to, the following: 
 
  1. Identification of the specific facility to be taken out of service as well as 
its location and permit or registration number; 
 
  2. The expected length of time that the air pollution control equipment will 
be out of service; 
 
  3. The nature and quantity of emissions of air pollutants likely to occur 
during the shutdown period; and 
 
  4. Measures that will be taken to minimize the length of the shutdown and 
to negate the effect of the outage of the air pollution control equipment. 
 
 C. In the event that any affected facility or related air pollution control equipment 
fails or malfunctions in such a manner that may cause excess emissions for more than 
one hour, the owner shall, as soon as practicable but no later than 4 four daytime 
business hours after the malfunction is discovered, notify the board by facsimile 
transmission, telephone or telegraph of such failure or malfunction and shall within two 
weeks 14 days provide a written statement giving all pertinent facts, including the 
estimated duration of the breakdown and the demonstrations in subsection G of this 
section. Owners subject to the requirements of 9VAC5-40-50 C and 9VAC5-50-50 C 
are not required to provide the written statement prescribed in this subsection for 
facilities subject to the monitoring requirements of 9VAC5-40-40 and 9VAC5-50-40. 
When the condition causing the failure or malfunction has been corrected and the 
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facility or control equipment is again in operation, the owner shall notify the board. 
 
 D. In the event that the breakdown period cited in subsection C of this section 
exists or is expected to exist for 30 days or more, the owner shall, as expeditiously as 
possible but no later than 30 days after the failure or malfunction and semi-monthly 
thereafter until the failure or malfunction is corrected, submit to the board a written 
report containing the following: 
 
  1. Identification of the specific facility that is affected as well as its location 
and permit or registration number; 
 
  2. The expected length of time that the air pollution control equipment will 
be out of service; 
 
  3. The nature and quantity of air pollutant emissions likely to occur during 
the breakdown period; 
 
  4. Measures to be taken to reduce emissions to the lowest amount 
practicable during the breakdown period; 
 
  5. A statement as to why the owner was unable to obtain repair parts or 
perform repairs which would allow compliance with the Regulations for the Control and 
Abatement of Air Pollution within 30 days of the malfunction or failure; 
 
  6. An estimate, with reasons given, of the duration of the shortage of 
repairs or repair parts which would allow compliance with the Regulations for the 
Control and Abatement of Air Pollution; and 
 
  7. Any other pertinent information as may be requested by the board. 
 
 E. The provisions of subsection D of this section shall not apply beyond three 
months of the date of the malfunction or failure. Should the breakdown period exist past 
the three-month period, the owner may apply for a variance in accordance with 
9VAC5-20-50 A. 
 
 F. The following special provisions govern facilities which are subject to the 
provisions of Article 5 (9VAC5-50-400 et seq.) of Part II of 9VAC5 Chapter 50, Article 1 
(9VAC5-60-60 et seq.) of Part II of 9VAC5 Chapter 60, or Article 2 (9VAC5-60-90 et 
seq.) of Part II of 9VAC5 Chapter 60: 
 
  1. For sources subject to the applicable subparts listed in 9VAC5-50-410, 
any provisions governing malfunctions shall be implemented through this section. In 
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cases where there are differences between the provisions of this section and the 
provisions of 40 CFR Part 60, the more restrictive provisions shall apply. 
 
  2. For sources subject to the applicable subparts listed in 9VAC5-60-70, 
any provisions governing malfunctions shall be implemented through this section. In 
cases where there are differences between the provisions of this section and the 
provisions of 40 CFR Part 61, the more restrictive provisions shall apply. 
 
  3. For sources subject to the applicable subparts listed in 9VAC5-60-100, 
any provisions governing malfunctions shall be implemented through this section. In 
cases where there are differences between the provisions of this section and the 
provisions of 40 CFR Part 63, the more restrictive provisions shall apply. 
 
 G. No violation of applicable emission standards or monitoring requirements 
shall be judged to have taken place In accordance with subsection C of this section, if 
the excess emissions or cessation of monitoring activities is due to a malfunction, 
provided that the owner may demonstrate the following
 


:   


  


 


1. The cause of the excess emissions or cessation of monitoring activities 
meets the definition of malfunction provided in 9VAC5-10-20; 


  1 2. The procedural requirements of this section were met or the owner 
has submitted an acceptable application for a variance, which is subsequently granted; 
 
  2 3. The owner has taken expeditious and reasonable measures to 
minimize emissions during the breakdown period; 
 
  3 4. The owner has taken expeditious and reasonable measures to 
correct the malfunction and return the facility to a normal operation; and 
 
  4 5. The source is in compliance with related applicable emission 
standards or monitoring requirements


 


 at least 90% of the operating time over the most 
recent 12-month period. 


 H. Nothing in this section shall be construed as giving an owner the right to 
increase temporarily the emission of pollutants or to circumvent the emission standards 
or monitoring requirements otherwise provided in the Regulations for the Control and 
Abatement of Air Pollution. 
 
 I. Regardless of any other provision of this section, the owner of any facility 
subject to the Regulations for the Control and Abatement of Air Pollution shall, upon 
request of the board, reduce the level of operation at the facility if the board determines 
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that this is necessary to prevent a violation of any primary ambient air quality standard. 
Under worst case conditions, the board may order that the owner shut down the facility, 
if there is no other method of operation to avoid a violation of the primary ambient air 
quality standard. The board reserves the right to prescribe the method of determining if 
a facility will cause such a violation. In such cases, the facility shall not be returned to 
operation until it and the associated air pollution control equipment are able to operate 
without violation of any primary ambient air quality standard. 
 
 J. Any owner of an affected facility subject to the provisions of this section shall 
maintain records of the occurrence and duration of any bypass, malfunction, shutdown 
or failure of the facility or its associated air pollution control equipment that results in 
excess emissions for more than one hour. The records shall be maintained in a form 
suitable for inspection and maintained for at least two years (unless a longer period is 
specified in the applicable emission standard) following the date of the occurrence. 
 
 
 
REG\DEV\B16-REG-FIN 
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 9 VAC 5 CHAPTER 20. 


 GENERAL PROVISIONS. 


 PART II. 


 Air Quality Programs. 


9 VAC 5-20-180. Facility and control equipment maintenance or malfunction. 


 A. [At all times, including periods of startup, shutdown and malfunction, owners shall, to the 


extent practicable, maintain and operate any affected facility, including associated air pollution control 


equipment or monitoring equipment, in a manner consistent with good air pollution control practice of 


minimizing emissions.  


  


The provisions of this section apply to periods of excess emissions resulting from (i) the 


shutdown or bypassing, or both, of air pollution control equipment for necessary scheduled maintenance and 


(ii) malfunctions or other equipment failures of any affected facility or related air pollution control equipment.  


The provisions of subsection G of this section shall not apply to the following: 


1. 


  


Sources subject to the applicable subparts listed in 9 VAC 5-50-410 unless 


specifically allowed by the applicable subparts listed in 9 VAC 5-50-410. 


2. 


  


Sources subject to the applicable subparts listed in 9 VAC 5-60-70 unless specifically 


allowed by the applicable subparts listed in 9 VAC 5-60-70. 


3. 


  


Sources subject to the applicable subparts listed in 9 VAC 5-60-100 unless 


specifically allowed by the applicable subparts listed in 9 VAC 5-60-100. 


4. 


  


Sources and pollutants in areas where a single source or small group of sources has 


the potential to cause an exceedance of any ambient air quality standard or any ambient air increment 


prescribed under 9 VAC 5-80-1730. 


5. Affected units subject to a federal operating permit unless specifically allowed by the 


permit.  This prohibition applies only to terms and conditions of the permit derived from the acid rain program.


 B. In case of shutdown or bypassing, or both, of air pollution control equipment for necessary 


scheduled maintenance which results in excess emissions for more than one hour, the intent to shut down 


] 
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such equipment shall be reported to the board and local air pollution control agency, if any, at least 24 hours 


prior to the planned shutdown.  Such prior notice shall include, but is not limited to, the following: 


  1. Identification of the specific facility to be taken out of service as well as its location 


and permit or registration number; 


  2. The expected length of time that the air pollution control equipment will be out of 


service; 


  3. The nature and quantity of emissions of air pollutants likely to occur during the 


shutdown period; and 


  4. Measures that will be taken to minimize the length of the shutdown or and


 C. In the event that any affected facility or related air pollution control equipment fails or 


malfunctions in such a manner that may cause excess emissions for more than one hour, the owner shall, as 


soon as practicable but no later than four 


 to negate 


the effect of the outage of the air pollution control equipment. 


six daytime business hours after the malfunction is discovered, notify 


the board by facsimile transmission, telephone or telegraph of such failure or malfunction and shall within two 


weeks provide a written statement giving all pertinent facts, including the estimated duration of the breakdown.  


Owners subject to the requirements of 9 VAC 5-40-50 C and 9 VAC 5-50-50 C are not required to provide the 


written statement prescribed in this paragraph for facilities subject to the monitoring requirements of 9 VAC 


5-40-40 and 9 VAC 5-50-40.  When the condition causing the failure or malfunction has been corrected and the 


facility or control


 D. In the event that the breakdown period cited in subsection C of this section exists or is 


expected to exist for 30 days or more, the owner shall, within 30 days 


 equipment is again in operation, the owner shall notify the board. 


as expeditiously as possible but no later 


than 30 days after


  1. Identification of the specific facility that is affected as well as its location and permit or 


registration number; 


 of the failure or malfunction and semi-monthly thereafter until the failure or malfunction is 


corrected, submit to the board a written report containing the following: 
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  2. The expected length of time that the air pollution control equipment will be out of 


service; 


  3. The nature and quantity of air pollutant emissions likely to occur during the 


breakdown period; 


  4. Measures to be taken to reduce emissions to the lowest amount practicable during 


the breakdown period; 


  5. A statement as to why the owner was unable to obtain repair parts or perform repairs 


which would allow compliance with the [provisions of these regulations Regulations for the Control and 


Abatement of Air Pollution


  6. An estimate, with reasons given, of the duration of the shortage of repairs or repair 


parts which would allow compliance with the [provisions of these regulations 


] within 30 days of the malfunction or failure; 


Regulations for the Control and 


Abatement of Air Pollution


  7. Any other pertinent information as may be requested by the board. 


]; and 


 E. The provisions of subsection D of this section shall not apply beyond three months of the date 


of the malfunction or failure.  Should the breakdown period exist past the three-month period, the owner may 


apply for a variance in accordance with 9 VAC 5-20-50 A. 


 F. The following special provisions govern facilities which are subject to the provisions of Article 


3 (9 VAC 5-40-160 et seq.) of 9 VAC 5 Chapter 40, Article 3 (9 VAC 5-50-160 et seq.) of 9 VAC 5 Chapter 50, 


or Article 1 (9 VAC 5-60-60 et seq.) 9 VAC 5 Chapter 60: 


  1. Nothing in this section shall be understood to allow any such facility to operate in 


violation of applicable emission standards, except that all such facilities shall be subject to the reporting and 


notification procedures in this section. 


  2. Any facility which is subject to the provisions of Article 1 (9 VAC 5-60-60 et seq.) 9 


VAC 5 Chapter 60 shall shut down immediately if it is unable to meet the applicable emission standards, and it 


shall not return to operation until it is able to operate in compliance with the applicable emission standards. 
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  3. Regardless of any other provision of this section, any facility which is subject to the 


provisions of Article 3 (9 VAC 5-40-160 et seq.) of 9 VAC 5 Chapter 40 or Article 3 (9 VAC 5-50-160 et seq.) of 


9 VAC 5 Chapter 50 shall shut down immediately upon request of the board if its emissions increase in any 


amount because of a bypass, malfunction, shutdown or failure of the facility or its associated air pollution 


control equipment; and such facility shall not return to operation until it and the associated air pollution control 


equipment are able to operate in a proper manner. 


 G. [No 


For sources subject to the applicable subparts listed in 9 


VAC 5-60-100, the provisions of 40 CFR 63.6 governing malfunctions shall be implemented through this 


section.  In cases where there are differences between the provisions of this section and the provisions of 40 


CFR Part 63, the more restrictive provisions shall apply. 


If a] violation of applicable emission standards [or monitoring requirements shall be is] 


judged to have taken place [if the as a result of periods of] excess emissions [or cessation of monitoring 


activities is due to a malfunction subject to this section], [the owner is entitled to an affirmative defense for relief 


from penalties] provided [the owner proves


  1. The procedural requirements of this section [are 


] that: 


were


  2. [The owner has taken expedient 


] met or the owner has 


submitted an acceptable application for a variance, which is subsequently granted; 


expeditious and reasonable measures to minimize 


emissions during the breakdown period The amount and duration of the excess emissions (including any 


bypass) were minimized to the maximum extent practicable during periods of excess emissions


  3. [The owner has taken expedient 


]; 


expeditious and reasonable measures to correct the 


malfunction and return the facility to a normal operation; and Repairs were made in an expeditious fashion 


when the owner knew or should have known that applicable emission limitations were being exceeded.  Off-


shift labor and overtime shall have been utilized, to the extent practicable, to ensure that such repairs were 


made as expeditiously as practicable;


  4. The source is in compliance at least 90% of the operating time over the most recent 


12-month period[


] 


; 
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  5. 


  


The source is in compliance with any source-specific applicable requirements related 


to the provisions of this section; 


6. 


  


The excess emissions were caused by a sudden, unavoidable breakdown of 


technology, beyond the control of the owner; 


7. 


  


The excess emissions (i) did not stem from any activity or event that could have been 


foreseen and avoided, or planned for, and (ii) could not have been avoided by better operation and 


maintenance practices; 


8. 


  


To the maximum extent practicable the air pollution control equipment or processes 


were maintained and operated in a manner consistent with good practice for minimizing emissions; 


9. 


  


All possible steps were taken to minimize the impact of the excess emissions on the 


ambient air quality; 


10. 


  


All emission monitoring systems were kept in operation if at all possible; 


11. 


  


The owner's actions in response to the excess emissions were documented by 


properly signed, contemporaneous operating logs, or other relevant evidence; and 


12. The excess emissions were not part of a recurring pattern indicative of inadequate 


design, operation, or maintenance


 H. Nothing in this section shall be construed as giving an owner the right to increase temporarily 


the emission of pollutants or to circumvent the emission standards or monitoring requirements otherwise 


provided in [these regulations 


]. 


the Regulations for the Control and Abatement of Air Pollution


 I. Regardless of any other provision of this section, the owner of any facility subject to the 


[provisions of these regulations 


]. 


Regulations for the Control and Abatement of Air Pollution] shall, upon request 


of the board, reduce the level of operation at the facility if the board determines that this is necessary to prevent 


a violation of any [primary] ambient air quality standard [or any ambient air increment prescribed under 9 VAC 


5-80-1730].  Under worst case conditions, the board may order that the owner shut down the facility, if there is 


no other method of operation to avoid a violation of the [primary] ambient air quality standard [or any ambient 
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air increment prescribed under 9 VAC 5-80-1730].  The board reserves the right to prescribe the method of 


determining if a facility will cause such a violation.  In such cases, the facility shall not be returned to operation 


until it and the associated air pollution control equipment are able to operate without violation of any [primary] 


ambient air quality standard [or any ambient air increment prescribed under 9 VAC 5-80-1730


 J. Any owner of an affected facility subject to the provisions of this section shall maintain records 


of the occurrence and duration of any bypass, malfunction, shutdown or failure of the facility or its associated 


air pollution control equipment that results in excess emissions for more than one hour.  The records shall be 


maintained in a form suitable for inspection and maintained for at least two years following the date of the 


occurrence. 


]. 


 


REG\DEV\D97-REG.FIN 
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9VAC5 CHAPTER 40 
EXISTING STATIONARY SOURCES 


 
PART II 


Emission Standards 
 


ARTICLE 56 


 


Emission Standards for Letterpress Printing Operations in the Northern Virginia Volatile 
Organic Compound Emissions Control Area, 8-hour Ozone Standard (Rule 4-56) 


 
9VAC5-40-8416. Facility and control equipment maintenance or malfunction. 


 


 


The provisions of 9VAC5-20-180 (Facility and control equipment maintenance or 
malfunction) apply.  


ARTICLE 56.1 


 


Emission Standards for Offset Lithographic Printing Operations in the Northern Virginia 
Volatile Organic Compound Emissions Control Area, 8-hour Ozone Standard (Rule 4-


56.1) 


 
9VAC5-40-8470. Facility and control equipment maintenance or malfunction. 


 


 


The provisions of 9VAC5-20-180 (Facility and control equipment maintenance or 
malfunction) apply.  
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9VAC5 CHAPTER 40. 
EXISTING STATIONARY SOURCES. 


 
PART II. 


Emission Standards. 
 


ARTICLE 57. 


 


Emission Standards for Industrial Solvent Cleaning Operations in the Northern Virginia 
Volatile Organic Compound Emissions Control Area, 8-hour Ozone Standard (Rule 4-57). 


 
9VAC5-40-8640. Facility and control equipment maintenance or malfunction. 


 


 


The provisions of 9VAC5-20-180 (Facility and control equipment maintenance or 
malfunction) apply. 


ARTICLE 58. 


 


Emission Standards for Miscellaneous Industrial Adhesive Application Processes in the 
Northern Virginia Volatile Organic Compound Emissions Control Area, 8-hour Ozone 


Standard (Rule 4-58). 


 
9VAC5-40-8790. Facility and control equipment maintenance or malfunction. 


 


 


The provisions of 9VAC5-20-180 (Facility and control equipment maintenance or 
malfunction) apply. 
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9 VAC 5 CHAPTER 40. 
EXISTING STATIONARY SOURCES. 


 
PART II. 


Emission Standards. 
 


ARTICLE 59. 


 


Emission Standards for Miscellaneous Metal Parts and Products Coating Application 
Systems in the Northern Virginia Volatile Organic Compound Emissions Control Area, 


8-hour Ozone Standard (Rule 4-59). 


 
9VAC5-40-8940. Facility and control equipment maintenance or malfunction. 


 


 


The provisions of 9VAC5-20-180 (Facility and Control Equipment Maintenance or 
Malfunction) apply. 
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ENCLOSURE 2 
 
 


CERTIFICATION OF PUBLIC PARTICIPATION ACTIVITIES 
AND COMPLIANCE WITH 


STATE ADMINISTRATIVE PROCEDURES 
 
 
 
As required by 40 CFR 51.102 and Section 2.1 of Appendix V of 40 CFR Part 51, the 
following information regarding public participation activities and compliance with state 
administrative procedures is provided. 
 
 
PUBLIC PARTICIPATION ACTIVITIES 
 
As required by 40 CFR 51.102(a), a public comment period to  provide the opportunity 
to submit written comments concerning several proposed revisions to the 
Commonwealth of Virginia State Implementation Plan was held from June 27 to July 
27, 2016. 
 
As required by 40 CFR Part 51.102(a) and (d)(1) and (2), the public was given notice of 
the public comment period in the Virginia Register of Regulations, along with the 
location of the proposal for public inspection, on June 27, 2016.  The notice included 
procedures to afford the public the opportunity to request that a hearing be held 
pursuant to 40 CFR 51.102(a); no such request was received. The attached copy of the 
notice provides the evidence required by Section 2.1(f) of Appendix V of 40 CFR Part 
51.   
 
The Regional Administrator for the U.S. Environmental Protection Agency was notified 
of the public comment period, as was each local air pollution control agency which will 
be significantly affected by the revision and is located in the affected Air Quality Control 
Regions.  In addition, the District of Columbia, Maryland and Tennessee, which share 
affected interstate Air Quality Control Regions with Virginia, were notified of the public 
comment period.  These notifications follow the requirements of 40 CFR Part 
51.102(d)(3), (4) and (5). 
 
 
COMPLIANCE WITH STATE ADMINISTRATIVE PROCEDURES 
 
As required by Section 2.1(b), (d) and (e) of Appendix V of 40 CFR Part 51, the 
regulation amendments were processed as follows: 
 
 Revision B16 Revision D97 Revision C09 Revision D09 Revision E09 
Published in the 
Virginia Register of 
Regulations 


May 2, 2016 July 1, 2002 November 30, 
2015 


November 30, 
2015 


November 30, 
2015 


Adopted by the State 
Air Pollution Control 
Board 


March 11, 
2016 


March 30, 
2000 


June 19, 2015 June 19, 2015 June 19, 2015 







Certified by the 
Office of the Attorney 
General as within the 
board’s statutory 
authority and thus 
fully enforceable 
under Virginia law 


March 29, 
2016 


 March 24, 
2000 


June 22, 2015 June 22, 2015 June 22, 2015 


Submitted to the 
Virginia Registrar on 
behalf of the board 
by the Department of 
Environmental 
Quality as a true and 
accurate copy of the 
duly adopted 
regulation 


March 31, 
2016 


June 11, 2002 October 29, 
2015 


October 29, 
2015 


October 29, 
2015 


Effective June 1, 2016 August 1, 
2002 


February 1, 
2016 


February 1, 
2016 


February 1, 
2016 


 
As required by Section 2.1(d) of Appendix V of 40 CFR Part 51, a copy of the actual 
regulation submitted for approval and incorporation by reference into the 
Commonwealth of Virginia State Implementation Plan is attached. 
 
Only those provisions of the final regulations which are not marked out on the attached 
copy are to be considered part of the Virginia State Implementation Plan. 
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GENERAL NOTICES/ERRATA 


Volume 32, Issue 22 Virginia Register of Regulations June 27, 2016 


3038 


GENERAL NOTICES/ERRATA 


DEPARTMENT FOR AGING AND REHABILITATIVE 
SERVICES 


Notice of Periodic Review and Small Business 
Impact Review 


Pursuant to Executive Order 17 (2014) and §§ 2.2-4007.1 and 
2.2-4017 of the Code of Virginia, the Department for Aging 
and Rehabilitative Services is conducting a periodic review 
and small business impact review of 22VAC30-11, Public 
Participation Guidelines. 


The review of this regulation will be guided by the principles 
in Executive Order 17 (2014).  


The purpose of this review is to determine whether this 
regulation should be repealed, amended, or retained in its 
current form. Public comment is sought on the review of any 
issue relating to this regulation, including whether the 
regulation (i) is necessary for the protection of public health, 
safety, and welfare or for the economical performance of 
important governmental functions; (ii) minimizes the 
economic impact on small businesses in a manner consistent 
with the stated objectives of applicable law; and (iii) is clearly 
written and easily understandable. 


The comment period begins July 11, 2016, and ends August 
1, 2016. 


Comments may be submitted online to the Virginia 
Regulatory Town Hall at 
http://www.townhall.virginia.gov/L/Forums.cfm. Comments 
may also be sent to Vanessa S. Rakestraw, Policy Analyst, 
8004 Franklin Farms Drive, Richmond, VA 23229, FAX 
(804) 662-7663, or email 
vanessa.rakestraw@dars.virginia.gov. 


Comments must include the commenter's name and address 
(physical or email) information in order to receive a response 
to the comment from the agency. Following the close of the 
public comment period, a report of both reviews will be 
posted on the Town Hall and a report of the small business 
impact review will be published in the Virginia Register of 
Regulations. 


AIR POLLUTION CONTROL BOARD 


Proposed State Implementation Plan Revision - 
9VAC5-20, Revisions D97 and B16; 9VAC5-40, 


Revisions C09, D09, and E09 
Notice of action: The Department of Environmental Quality 
(DEQ) is announcing an opportunity for public comment on a 
proposed revision to the Commonwealth of Virginia State 
Implementation Plan (SIP). The SIP is a plan developed by 
the Commonwealth in order to fulfill its responsibilities under 
the federal Clean Air Act to attain and maintain the ambient 
air quality standards promulgated by the U.S. Environmental 
Protection Agency (EPA) under the federal Clean Air Act. 


The Commonwealth intends to submit portions of the 
regulations to the EPA as a revision to the SIP in accordance 
with the requirements of § 110(a) of the federal Clean Air 
Act. 


Regulations affected: The regulations of the board affected by 
this action are General Provisions, Malfunctions (9VAC5-20, 
Revisions D97 and B16) and Existing Stationary Sources 
(9VAC5-40, Revisions C09, D09, and E09). 


Purpose of notice: DEQ is seeking comment on the issue of 
whether the regulation amendments should be submitted as a 
revision to the SIP. 


Public comment period: June 27, 2016, to July 27, 2016. 


Public hearing: A public hearing may be conducted if a 
request is made in writing to the contact listed at the end of 
this notice. In order to be considered, the request must include 
the full name, address, and telephone number of the person 
requesting the hearing and be received by DEQ by the last 
day of the comment period. Notice of the date, time, and 
location of any requested public hearing will be announced in 
a separate notice, and another 30-day comment period will be 
conducted. 


Public comment stage: Because the regulation amendments 
have already been adopted, DEQ is accepting comment only 
on the issue cited under "purpose of notice" and not on the 
content of the regulation amendments. 


Description of proposal: Three sets of regulatory amendments 
are being considered for this proposal. Revision D97 
originally amended 9VAC5-20-180 but was not submitted as 
a SIP revision; portions of it are now being submitted in order 
to provide a correct baseline for the provisions of Revision 
B16. As discussed below, sections relevant to 9VAC5-20-180 
are also be submitted for the purpose of several volatile 
organic compound (VOC) regulations. 


Revision D97: Under this revision, 9VAC5-20-180 was 
amended as follows: (i) provisions were added to clarify that 
9VAC5-20-180 applies to only facility and control equipment 
maintenance or malfunction; (ii) provisions were added to 
specify an affirmative defense does not apply to excess 
emissions due to malfunction or maintenance for sources 
subject to new source performance standards, national 
emission standards for hazardous air pollutants, maximum 
achievable control technology, or acid rain provisions of the 
federal Clean Air Act or that cause an exceedance of an 
ambient air quality standard or prevention of significant 
deterioration (PSD) ambient air quality increment; (iii) 
provisions were changed to be consistent with 
recommendations made pursuant to the review of existing 
regulations mandated by Executive Order 15(94); (iv) 
provisions pertaining to malfunctions for hazardous air 
pollution sources were revised because they were not 
consistent with requirements pertaining to sources that meet 
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federal standards for hazardous air pollutants; (v) provisions 
that provide legal relief if a violation has taken place due to 
excess emissions as a result of facility and control equipment 
maintenance or malfunction were changed in order to entitle 
the owner of a facility to use an affirmative defense for relief 
from penalties; (vi) provisions pertaining to facility and 
control equipment maintenance or malfunction were changed 
to incorporate the limitations and the criteria for an 
affirmative defense; and (vii) provisions that authorize the 
board to reduce the level of operation or shut down a facility 
if it is necessary to prevent a violation of any primary ambient 
air quality standard were expanded to include any ambient air 
increment identified in the PSD program. 


Revision B16: On June 12, 2015 (80 FR 33840), EPA issued 
a final SIP call concerning treatment of excess emissions in 
state rules by sources during periods of startup, shutdown, or 
malfunction (SSM), including Virginia's SSM rules at 
9VAC5-20-180 G. The U.S. Court of Appeals for the District 
of Columbia Circuit has held that such provisions are illegal, 
and state plans must be amended accordingly. Essentially, 
EPA finds that 9VAC5-20-180 G creates an impermissible 
affirmative defense for violations of emission limits, and 
therefore 9VAC5-20-180 G must be amended. 9VAC5-20-
180 C must also be amended for 9VAC5-20-180 G to operate 
properly and to make several minor administrative changes. 


Revisions C09, D09, and E09: At the time these regulations 
were promulgated, there was uncertainty as to the status of 
Virginia's malfunction regulations; therefore, those provisions 
were not submitted as SIP revisions when the rest of the rules 
were submitted to EPA on February 1, 2016. Now that the 
issue of malfunctions has been resolved and 9VAC5-20-180 
has been amended to EPA's satisfaction, reference to 9VAC5-
20-180 may now be submitted for the purpose of these rules. 


Federal information: This notice is being given to satisfy the 
public participation requirements of federal regulations (40 
CFR 51.102) and not any provision of state law. Except as 
noted below, the proposal will be submitted as a revision to 
the Commonwealth of Virginia SIP under § 110(a) of the 
federal Clean Air Act in accordance with 40 CFR 51.104. 
Only the directly amended provisions of the proposal will be 
submitted as a revision to the Commonwealth of Virginia 
SIP, and no provisions relevant to hazardous air pollutants 
will be submitted. In addition, the D97 version of 9VAC5-20-
180 G will not be submitted as it is superseded by the B16 
version. 


How to comment: DEQ accepts written comments by email, 
fax, and postal mail. In order to be considered, comments 
must include the full name, address, and telephone number of 
the person commenting and be received by DEQ by the last 
day of the comment period. All comments, exhibits, and 
documents received are part of the public record. 


To review documents: The proposal and any supporting 
documents are available on the DEQ Air Public Notices for 


Plans website (http://www.deq.state.va.us/Programs/Air 
/PublicNotices/airplansandprograms.aspx). The documents 
may also be obtained by contacting the DEQ representative 
named at the end of this notice. The public may review the 
documents between 8:30 a.m. and 4:30 p.m. of each business 
day until the close of the public comment period at the 
following DEQ locations:  


1) Main Street Office, 8th Floor, 629 East Main Street, 
Richmond, VA, telephone (804) 698-4070,  


2) Southwest Regional Office, 355 Deadmore Street, 
Abingdon, VA, telephone (276) 676-4800,  


3) Blue Ridge Regional Office, Roanoke Location, 3019 
Peters Creek Road, Roanoke, VA, telephone (540) 562-
6700, 


4) Blue Ridge Regional Office, Lynchburg Location, 7705 
Timberlake Road, Lynchburg, VA, telephone (434) 582-
5120,  


5) Valley Regional Office, 4411 Early Road, Harrisonburg, 
VA, telephone (540) 574-7800,  


6) Piedmont Regional Office, 4949-A Cox Road, Glen 
Allen, VA, telephone (804) 527-5020,  


7) Northern Regional Office, 13901 Crown Court, 
Woodbridge, VA, telephone (703) 583-3800, and  


8) Tidewater Regional Office, 5636 Southern Boulevard, 
Virginia Beach, VA, telephone (757) 518-2000. 


Contact Information: Karen Sabasteanski, Department of 
Environmental Quality, 629 East Main Street, P.O. Box 1105, 
Richmond, VA 23218, telephone (804) 698-4426, FAX (804) 
698-4510, or email karen.sabasteanski@deq.virginia.gov. 


DEPARTMENT OF ENVIRONMENTAL QUALITY 


Correctional Solar LLC Notice of Intent - Small 
Renewable Energy Project (Solar) Permit by Rule 


Correctional Solar LLC has notified the Department of 
Environmental Quality of its intent to submit the necessary 
documentation for a permit by rule for a small renewable 
energy project (solar) in New Kent County, pursuant to 
9VAC15-60. The project will be located on 429 acres across 
multiple parcels, on land south east of the intersection of New 
Kent Highway and Mount Nebo Road as well as along the 
west side of Barham Road just south of the New Kent 
Highway Mount Nebo Road intersection. The solar project 
conceptually consists of 88,209 320-watt panels plus nine 
2.5-megawatt inverters, which together will provide a 
maximum 20 megawatts of nameplate capacity. 


Contact Information: Mary E. Major, 629 East Main Street, 
Department of Environmental Quality, P.O. Box 1105, 
Richmond, VA 23218, telephone (804) 698-4423, FAX (804) 
698-4510, or email mary.major@deq.virginia.gov. 



http://www.deq.state.va.us/Programs/Air/PublicNotices/airplansandprograms.aspx

http://www.deq.state.va.us/Programs/Air/PublicNotices/airplansandprograms.aspx
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Other Entities. The proposed repeal of the regulation will not 
adversely affect other entities. 
Agency's Response to Economic Impact Analysis: The State 
Council of Higher Education for Virginia concurs. 
Summary: 


Chapter 51 of the 2006 Acts of Assembly repealed Chapter 
4.7 (§ 23-38.70 et seq.) of Title 23 of the Code of Virginia, 
relating to the Virginia Work-Study Program. Given the 
repeal of the statutory basis for the regulations 
implementing the program, this action repeals the Virginia 
Work-Study Program Regulations. 


VA.R. Doc. No. R16-4480; Filed April 4, 2016, 9:17 a.m.  


  ––––––––––––––––––   
TITLE 9. ENVIRONMENT 


STATE AIR POLLUTION CONTROL BOARD 


Final Regulation 
REGISTRAR'S NOTICE: The following regulatory action is 
exempt from Article 2 of the Administrative Process Act in 
accordance with § 2.2-4006 A 4 c of the Code of Virginia, 
which excludes regulations that are necessary to meet the 
requirements of federal law or regulations, provided such 
regulations do not differ materially from those required by 
federal law or regulation. In addition, the State Air Pollution 
Control Board is claiming an exemption from Article 2 of the 
Administrative Process Act in accordance with § 2.2-4006 
A 3 of the Code of Virginia, which excludes regulations that 
consist only of changes in style or form or corrections of 
technical errors The State Air Pollution Control Board will 
receive, consider, and respond to petitions by any interested 
person at any time with respect to reconsideration or revision. 
Title of Regulation: 9VAC5-20. General Provisions (Rev. 
B16) (amending 9VAC5-20-180).  
Statutory Authority: § 10.1-1308 of the Code of Virginia; 
§§ 110 and 182 of the federal Clean Air Act; 40 CFR Part 51. 
Effective Date: June 1, 2016.  
Agency Contact: Karen G. Sabasteanski, Department of 
Environmental Quality, 629 East Main Street, P.O. Box 1105, 
Richmond, VA 23218, telephone (804) 698-4426, FAX (804) 
698-4510, or email karen.sabasteanski@deq.virginia.gov. 
Summary: 


On June 12, 2015 (80 FR 33840), the U.S. Environmental 
Protection Agency (EPA) issued a final State 
Implementation Plan (SIP) call concerning treatment of 
excess emissions in state rules by sources during periods of 
startup, shutdown, or malfunction (SSM), including 
Virginia's SSM rules at 9VAC5-20-180 G. The U.S. Court 
of Appeals for the District of Columbia Circuit in 2014 
held that such provisions are illegal, and state plans must 
be amended accordingly. Essentially, EPA finds that 


9VAC5-20-180 G as currently drafted creates an 
impermissible affirmative defense for violations of 
emission limits, therefore the amendments to this section 
remove the provisions allowing an affirmative defense.  


9VAC5-20-180. Facility and control equipment 
maintenance or malfunction.  


A. The provisions of this section apply to periods of excess 
emissions resulting from (i) the shutdown or bypassing, or 
both, of air pollution control equipment for necessary 
scheduled maintenance and (ii) malfunctions or other 
equipment failures of any affected facility or related air 
pollution control equipment.  


B. In case of shutdown or bypassing, or both, of air pollution 
control equipment for necessary scheduled maintenance 
which results in excess emissions for more than one hour, the 
intent to shut down such equipment shall be reported to the 
board and local air pollution control agency, if any, at least 24 
hours prior to the planned shutdown. Such prior notice shall 
include, but is not limited to, the following:  


1. Identification of the specific facility to be taken out of 
service as well as its location and permit or registration 
number;  
2. The expected length of time that the air pollution control 
equipment will be out of service;  
3. The nature and quantity of emissions of air pollutants 
likely to occur during the shutdown period; and  
4. Measures that will be taken to minimize the length of the 
shutdown and to negate the effect of the outage of the air 
pollution control equipment.  


C. In the event that any affected facility or related air 
pollution control equipment fails or malfunctions in such a 
manner that may cause excess emissions for more than one 
hour, the owner shall, as soon as practicable but (i) no later 
than four daytime business hours after the malfunction is 
discovered, notify the board by facsimile transmission, 
telephone or telegraph of such failure or malfunction and 
shall (ii) within two weeks 14 days provide a written 
statement giving all pertinent facts, including the estimated 
duration of the breakdown and the demonstrations in 
subsection G of this section. Owners subject to the 
requirements of 9VAC5-40-50 C and 9VAC5-50-50 C are not 
required to provide the written statement prescribed in this 
subsection for facilities subject to the monitoring 
requirements of 9VAC5-40-40 and 9VAC5-50-40. When the 
condition causing the failure or malfunction has been 
corrected and the facility or control equipment is again in 
operation, the owner shall notify the board.  


D. In the event that the breakdown period cited in subsection 
C of this section exists or is expected to exist for 30 days or 
more, the owner shall, as expeditiously as possible but no 
later than 30 days after the failure or malfunction and semi-
monthly thereafter until the failure or malfunction is 
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corrected, submit to the board a written report containing the 
following:  


1. Identification of the specific facility that is affected as 
well as its location and permit or registration number;  
2. The expected length of time that the air pollution control 
equipment will be out of service;  
3. The nature and quantity of air pollutant emissions likely 
to occur during the breakdown period;  
4. Measures to be taken to reduce emissions to the lowest 
amount practicable during the breakdown period;  
5. A statement as to why the owner was unable to obtain 
repair parts or perform repairs which would allow 
compliance with the Regulations for the Control and 
Abatement of Air Pollution within 30 days of the 
malfunction or failure;  
6. An estimate, with reasons given, of the duration of the 
shortage of repairs or repair parts which would allow 
compliance with the Regulations for the Control and 
Abatement of Air Pollution; and  
7. Any other pertinent information as may be requested by 
the board.  


E. The provisions of subsection D of this section shall not 
apply beyond three months of the date of the malfunction or 
failure. Should the breakdown period exist past the three-
month period, the owner may apply for a variance in 
accordance with 9VAC5-20-50 A.  


F. The following special provisions govern facilities which 
are subject to the provisions of Article 5 (9VAC5-50-400 et 
seq.) of Part II of 9VAC5 Chapter 50, 9VAC5-50 or Article 1 
(9VAC5-60-60 et seq.) of 9VAC5 Chapter 60, or Article 2 
(9VAC5-60-90 et seq.) of 9VAC5 Chapter 60 Part II of 
9VAC5-60:  


1. For sources subject to the applicable subparts listed in 
9VAC5-50-410, any provisions governing malfunctions 
shall be implemented through this section. In cases where 
there are differences between the provisions of this section 
and the provisions of 40 CFR Part 60, the more restrictive 
provisions shall apply.  
2. For sources subject to the applicable subparts listed in 
9VAC5-60-70, any provisions governing malfunctions 
shall be implemented through this section. In cases where 
there are differences between the provisions of this section 
and the provisions of 40 CFR Part 61, the more restrictive 
provisions shall apply.  
3. For sources subject to the applicable subparts listed in 
9VAC5-60-100, any provisions governing malfunctions 
shall be implemented through this section. In cases where 
there are differences between the provisions of this section 
and the provisions of 40 CFR Part 63, the more restrictive 
provisions shall apply.  


G. No violation of applicable emission standards or 
monitoring requirements shall be judged to have taken place 


In accordance with subsection C of this section, if the excess 
emissions or cessation of monitoring activities is due to a 
malfunction, provided that the owner may demonstrate the 
following:  


1. The cause of the excess emissions or cessation of 
monitoring activities meets the definition of malfunction 
provided in 9VAC5-10-20; 
1. 2. The procedural requirements of this section were met 
or the owner has submitted an acceptable application for a 
variance, which is subsequently granted;  
2. 3. The owner has taken expeditious and reasonable 
measures to minimize emissions during the breakdown 
period;  
3. 4. The owner has taken expeditious and reasonable 
measures to correct the malfunction and return the facility 
to a normal operation; and  
4. 5. The source is in compliance with related applicable 
emission standards or monitoring requirements at least 
90% of the operating time over the most recent 12-month 
period.  


H. Nothing in this section shall be construed as giving an 
owner the right to increase temporarily the emission of 
pollutants or to circumvent the emission standards or 
monitoring requirements otherwise provided in the 
Regulations for the Control and Abatement of Air Pollution.  


I. Regardless of any other provision of this section, the 
owner of any facility subject to the Regulations for the 
Control and Abatement of Air Pollution shall, upon request of 
the board, reduce the level of operation at the facility if the 
board determines that this is necessary to prevent a violation 
of any primary ambient air quality standard. Under worst case 
conditions, the board may order that the owner shut down the 
facility, if there is no other method of operation to avoid a 
violation of the primary ambient air quality standard. The 
board reserves the right to prescribe the method of 
determining if a facility will cause such a violation. In such 
cases, the facility shall not be returned to operation until it 
and the associated air pollution control equipment are able to 
operate without violation of any primary ambient air quality 
standard.  


J. Any owner of an affected facility subject to the provisions 
of this section shall maintain records of the occurrence and 
duration of any bypass, malfunction, shutdown or failure of 
the facility or its associated air pollution control equipment 
that results in excess emissions for more than one hour. The 
records shall be maintained in a form suitable for inspection 
and maintained for at least two years (unless a longer period 
is specified in the applicable emission standard) following the 
date of the occurrence.  


VA.R. Doc. No. R16-4598; Filed March 31, 2016, 11:04 a.m.  
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a single coating application system and the coatings are the 


same type or perform the same function. Such averaging shall 


not exceed 24 hours. 


D. Compliance determinations for control technologies not 


based on compliant coatings (i.e., coating formulation alone) 


shall be based on the applicable emission standards in 


9VAC5-40-8830 B and the procedures of 9VAC5-20-121. 


9VAC5-40-8890. Compliance schedule. 


The owner shall comply with the provisions of this article as 


expeditiously as possible but in no case later than [ (one year 


after the effective date of this article) February 1, 2017 ]. 


9VAC5-40-8900. Test methods and procedures. 


The provisions of 9VAC5-40-30 (Emission Testing) apply.  


9VAC5-40-8910. Monitoring. 


The provisions of 9VAC5-40-40 (Monitoring) apply.  


9VAC5-40-8920. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, Records and 


Reporting) apply.  


9VAC5-40-8930. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply.  


9VAC5-40-8940. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and Control 


Equipment Maintenance or Malfunction) apply.  


9VAC5-40-8950. Permits. 


A permit may be required prior to beginning any of the 


activities specified [ below in this section ] and the provisions 


of 9VAC5-50 (New and Modified Stationary Sources) and 


9VAC5-80 (Permits for Stationary Sources) may apply. 


Owners contemplating such action should contact the 


appropriate regional office for guidance. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


VA.R. Doc. No. R10-2125; Filed October 29, 2015, 11:49 a.m.  


Final Regulation 


Title of Regulation: 9VAC5-40. Existing Stationary 


Sources (Rev. C09) (amending 9VAC5-40-7800; adding 


9VAC5-40-8380 through 9VAC5-40-8480).  


Statutory Authority: § 10.1-1308 of the Code of Virginia; 


§§ 110, 111, 123, 129, 171, 172, and 182 of the federal Clean 


Air Act (40 CFR Parts 51 and 60). 


Effective Date: February 1, 2016.  


Agency Contact: Gary Graham, Department of 


Environmental Quality, 629 East Main Street, P.O. Box 1105, 


Richmond, VA 23218, telephone (804) 698-4103, FAX (804) 


698-4510, or email gary.graham@deq.virginia.gov. 


Summary: 


The regulation requires owners to limit emissions from 


offset lithographic printing operations and letterpress 


printing operations to the level necessary for the protection 


of public health and welfare and the attainment and 


maintenance of the air quality standards. The regulation 


applies to sources within the Northern Virginia Volatile 


Organic Compound Emissions Control Area and 


establishes standards, control techniques, and provisions 


for determining compliance. The regulation also includes 


provisions for visible emissions, fugitive dust, odor, toxic 


pollutants, compliance, test methods and procedures, 


monitoring, notification, registration, malfunctions, and 


permits. 


Changes since publication of the proposed regulation 


include revising the conditions under which performance 


testing would be conducted, adding default retention 


factors and capture efficiencies, adding a provision to 


allow an exemption of a certain amount of cleaning 


materials, and correcting definitions and standards to 


conform to the new control techniques guidelines. 


Summary of Public Comments and Agency's Response: A 


summary of comments made by the public and the agency's 


response may be obtained from the promulgating agency or 


viewed at the office of the Registrar of Regulations.  


Article 53  


Emission Standards for Lithographic Printing Processes (Rule 


4-53)  


9VAC5-40-7800. Applicability and designation of affected 


facility.  


A. Except as provided in subsections C, D, and E of this 


section, the affected facility to which the provisions of this 


article apply is each lithographic printing process which that 


uses a substrate other than a textile.  


B. The provisions of this article apply only to sources of 


volatile organic compounds in volatile organic compound 


emissions control areas designated in 9VAC5-20-206.  


C. Exempted from the provisions of this article are facilities 


offset lithographic printing operations in the Northern 


Virginia Volatile Organic Compound Emissions Control Area 


whose potential to emit is less than 10 tons per year of 


volatile organic compounds, provided the emission rates are 


determined in a manner acceptable to the board. All volatile 


organic compound emissions from printing inks, coatings, 


cleaning solutions, and fountain solutions shall be considered 


in applying the exemption levels specified in this subsection. 


Provisions applicable to offset lithographic printing 


operations in the Northern Virginia Volatile Organic 


Compound Emissions Control Area are provided in Article 


56.1 [ of this part ] (9VAC5-40-8420 et seq.) [ of this part ]. 
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D. Exempted from the provisions of this article are facilities 


in all volatile organic compound emissions control areas, 


other than the Northern Virginia Volatile Organic Compound 


Emissions Control Area, whose potential to emit is less than 


100 tons per year of volatile organic compounds, provided the 


emission rates are determined in a manner acceptable to the 


board. All volatile organic compound emissions from printing 


inks, coatings, cleaning solutions, and fountain solutions shall 


be considered in applying the exemption levels specified in 


this subsection.  


E. The provisions of this article do not apply to the 


following:  


1. Printing processes used exclusively for determination of 


product quality and commercial acceptance provided:  


a. The operation is not an integral part of the production 


process;  


b. The emissions from all product quality printing 


processes do not exceed 400 pounds in any 30-day 


period; and  


c. The exemption is approved by the board.  


2. Photoprocessing, typesetting, or imagesetting equipment 


using water-based chemistry to develop silver halide 


images.  


3. Platemaking equipment using water-based chemistry to 


remove unhardened image-producing material from an 


exposed plate.  


4. Equipment used to make blueprints.  


5. Any sheet-fed offset lithographic press with a cylinder 


width of 26 inches or less.  


Article 56 


Emission Standards for Letterpress Printing Operations in the 


Northern Virginia Volatile Organic Compound Emissions 


Control Area, 8-hour Ozone Standard (Rule 4-56) 


9VAC5-40-8380. Applicability and designation of affected 


facility. 


A. The affected facility to which the provisions of this 


article apply is any letterpress printing operation at a 


stationary source where the actual emissions of volatile 


organic compounds (VOCs) from all aspects of letterpress 


printing operations, including related cleaning activities, 


before the consideration of controls, are equal to or exceed 


3.0 tons per 12-month rolling period.  


B. The provisions of this article apply only to sources of 


VOCs located in the Northern Virginia VOC Emissions 


Control Area designated in subdivision 1 a of 9VAC5-20-


206.  


9VAC5-40-8382. Definitions. 


A. For the purpose of applying this article in the context of 


the regulations for the control and abatement of air pollution 


and related uses, the words or terms shall have the meanings 


given them in subsection C of this section. 


B. Unless otherwise required by context, all terms not 


defined in this section shall have the meanings given them in 


9VAC5-170 (Regulation for General Administration), 


9VAC5-10 (General Definitions), or commonly ascribed to 


them by recognized authorities, in that order of priority. 


C. Terms defined. 


"Cleaning materials" means any washes, cleaners, solvents, 


or rejuvenators that are used to remove excess printing 


inks, oils, and residual paper from a press, press 


equipment, or press parts, or used to remove dried ink from 


areas around a press. Cleaning materials include solvents 


and cleaners used for manual cleaning, and cleaning 


solutions used by automatic cleaning systems such as roller 


wash and type wash. Cleaning materials do not include 


cleaners used for cleaning electronic components of a 


press, pre-press cleaning operations (e.g., platemaking), 


post-press cleaning operations (e.g., binding), cleaning 


supplies such as detergents used to clean the floor (other 


than to remove dried ink from areas around a press), and 


cleaning performed in parts washers and cold cleaners 


subject to Article 47 (9VAC5-40-6820 et seq.) of Part II of 


9VAC5-40 (Existing Stationary Sources). 


"Composite partial vapor pressure" means the sum of the 


partial pressures of the compounds defined as volatile 


organic compounds.  Composite partial vapor pressure is 


calculated as follows: 


 


where: 


Wi = Weight of the "i"th VOC compound, 


in grams. 


Ww = Weight of water, in grams. 


We = Weight of exempt compound, in 


grams. 


MWi = Molecular weight of the "i"th VOC 


compound, in grams/gram-mole. 


MWw = Molecular weight of water, in 


grams/gram-mole. 


MWe = Molecular weight of exempt 


compound, in grams/gram-mole. 


PPc = VOC composite partial pressure at 


20°C, in millimeters of mercury 


(mm Hg). 


VPi = Vapor pressure of the "i"th VOC 


compound at 20°C, in mm Hg. 


"First installation date" means the date that a control 


device is first installed for the purpose of controlling 
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emissions. The first installation date does not change if the 


control device is later moved to a new location or installed 


on a different press. 


"Heatset" means a printing process in which heat from a 


dryer is used to evaporate ink oils from the substrate. 


"Letterpress printing" means a printing process in which 


the image area is raised relative to the nonimage area and 


paste ink is transferred to the substrate directly from the 


image surface. 


"Letterpress printing operation" means one or more 


[ letterpress ] printing processes employing letterpress 


printing on [ letterpress ] printing presses and the related 


processes necessary to directly support the operation of 


those presses including, but not limited to, cleaning, pre-


press, and post-press operations.  


"Non-heatset" means a printing process in which the 


printing inks are set and dried by absorption or oxidation 


rather than heat.  For the purposes of this article, UV-cured 


and electron beam-cured inks are considered non-heatset. 


"Press" means a printing production assembly composed of 


one or more units to produce a printed substrate (sheet or 


web). 


"Printing" means a photomechanical process in which a 


transfer of text, designs, and images occurs through contact 


of an image carrier with a substrate. 


"Printing process" means any operation or system wherein 


printing ink or a combination of printing ink and surface 


coating is applied, dried, or cured and that is subject to the 


same emission standard. A printing process may include 


any equipment that applies, conveys, dries, or cures inks or 


surface coatings, including, but not limited to, flow coaters, 


flashoff areas, [ air presses, digital output devices, 


heaters, ] dryers, drying areas, and ovens. 


"Sheet-fed" means a printing process in which individual 


sheets of substrate are fed into the press sequentially. 


"Theoretical potential to emit" means for the purposes of 


this article the maximum capacity of a letterpress printing 


process to emit VOC and shall be based on emissions at 


design capacity or maximum production and maximum 


operating hours (8,760 hours/year) before add-on controls, 


unless the [ heatset web offset lithographic letterpress ] 


printing process is subject to state and federally 


enforceable permit conditions that limit production rates or 


hours of operation. 


"12-month rolling period" means a period that is 


determined monthly and consists of the previous 12 


consecutive calendar months. 


"Unit" means [ , for the purposes of this article, ] the 


smallest complete printing component, composed of an 


inking [ and dampening ] system, of a [ letterpress ] 


printing press. 


"VOC" means volatile organic compound. 


"Web" means a continuous roll of printing substrate.  


9VAC5-40-8384. Standard for volatile organic 


compounds. 


A. No owner or other person shall use or permit the use of 


any letterpress printing press, letterpress printing process, or 


other letterpress printing operation that is subject to this 


article unless that press, process, or operation meets the 


requirements of this section. 


B. The following provisions apply to each dryer on each 


heatset web letterpress printing process, except that these 


provisions do not apply to (i) any heatset web letterpress 


printing process with a theoretical potential to emit less than 


25 tons per year of VOC [ (petroleum ink oil) ] from the 


dryer, prior to controls; (ii) any heatset web letterpress 


printing process used exclusively for book printing; or (iii) 


any heatset web letterpress printing process with a maximum 


web width of 22 inches or less. These provisions also do not 


apply to non-heatset web letterpress printing processes or to 


sheet-fed letterpress printing processes. 


1. VOC emissions from the heatset web letterpress printing 


process dryer shall be controlled as follows: 


a. The dryer shall operate at a lower air pressure than the 


pressroom air pressure at all times when the printing 


process is operating; 


b. Exhaust air from the dryer shall be collected and sent 


to a control device that operates at all times when the 


printing process is operating. 


c. For a control device whose first installation date is 


prior to [ (insert effective date of this article) February 1, 


2016 ], the control device shall reduce VOC emissions in 


the dryer air exhaust by at least 90%. 


d. For a control device whose first installation date is on 


or after [ (insert effective date of this article) February 1, 


2016 ], the control device shall reduce VOC emissions in 


the dryer air exhaust by at least 95%.  


2. Where the heatset web letterpress printing process 


control device inlet VOC concentration is too low to 


achieve the control device efficiency requirements 


specified in subdivisions 1 c and 1 d of this subsection or 


there is no identifiable measurable inlet, the control device 


shall reduce the VOC concentration of the heatset web 


letterpress printing process dryer exhaust air to 20 parts per 


million volume (ppmv) or less, as hexane on a dry basis. 


3. Federally enforceable limitations on (i) the VOC 


[ (petroleum ink oil) ] content of inks and coatings applied 


[ prior to the dryer ], (ii) the total amounts of inks and 


coatings applied, (iii) the press application rates of inks and 


coatings, or (iv) the hours of press operation may be used 


to meet the 25 ton per year exception to this subsection. 


C. Cleaning materials used at each letterpress printing 


operation shall meet one of the following limits, as applied [ , 


except that 110 gallons of cleaning materials that meet neither 


limit may be used per 12-month rolling period ]: 
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1. A VOC content of 70% by weight; or 


2. A composite vapor pressure of 10 mm Hg at 20°C. 


[ The use of cleaning materials not meeting the limits in 


subdivision 1 or 2 of this subsection is permitted provided 


that the quantity of cleaning material used does not exceed 


110 gallons over any 12-month rolling period. ]  


D. The following work practices shall be implemented: 


1. Cleaning materials, inks, and coatings containing VOCs 


shall be kept in closed containers at all times unless filling, 


draining, or performing cleaning operations. 


2. Shop towels, sponges, and other manual cleaning aids (i) 


that have been used for picking up excess ink and other 


coatings containing VOCs or (ii) that have been used with 


cleaning materials containing VOCs shall be kept in closed 


containers. 


3. Spills of cleaning materials, fountain solution, inks, 


varnishes, and other coatings containing VOCs shall be 


minimized and shall be cleaned up promptly.  


9VAC5-40-8386. Standard for visible emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8388. Standard for fugitive dust/emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8390. Standard for odor. 


The provisions of Article 2 (9VAC5-40-130 et seq.) of Part 


II of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8394. Standard for toxic pollutants. 


The provisions of Article 4 (9VAC5-60-200 et seq.) of Part 


II of 9VAC5-60 (Hazardous Air Pollutant Sources) apply.  


9VAC5-40-8396. Compliance. 


A. The provisions of 9VAC5-40-20 (Compliance) apply. 


B. [ An If requested by the board, an ] emission test of the 


control device installed on a heatset web letterpress printing 


process dryer shall be performed to demonstrate compliance 


with the provisions of 9VAC5-40-8384 B [ and 9VAC5-40-


8398 ]. The negative dryer pressure shall be established 


during the initial test using an airflow direction indicator, 


such as a smoke stick or aluminum ribbons, or a differential 


pressure gauge. [ The board may accept the results of an 


emission test conducted prior to February 1, 2016, if the 


owner or operator provides information and data that 


demonstrate that the test demonstrated compliance with the 


provisions of 9VAC5-40-8384 B. ]  


C. [ Once initial compliance has been demonstrated with the 


heatset web letterpress printing process dryer control 


requirements of 9VAC5-40-8384 B through performance 


testing of an catalytic or thermal oxidation control device, 


continuing Continuing ] compliance with the heatset web 


letterpress printing process dryer control requirements in 


9VAC5-40-8384 B shall be demonstrated for the catalytic or 


thermal oxidation control device by monitoring the control 


device in accordance with 9VAC5-40-8410 B. The owner 


shall maintain the [ 3-hour three-hour ] average of the 


monitored temperature at a temperature no less than 50°F 


below the [ 3-hour three-hour ] average temperature that was 


recorded during the most recent performance test during 


which compliance was demonstrated. [ In the absence of 


performance test results acceptable to the board that provide 


dryer control device temperatures that demonstrate continuing 


compliance with the requirements in 9VAC5-40-8384 B, 


control device temperatures that demonstrate compliance with 


manufacturer recommendations may be considered by the 


board to demonstrate compliance with heatset web offset 


letterpress printing process dryer control requirements in 


9VAC5-40-8384 B.  


D. A portion of the volatile organic compounds contained in 


inks and cleaning solution is retained in the printed web and 


in the shop towels used for cleaning. When applicable, the 


following retention factors may be used in determining 


volatile organic compounds emissions from letterpress 


printing operations: 


1. A 20% volatile organic compound retention factor may 


be used for petroleum ink oils contained in heatset inks that 


are printed on absorptive substrates, meaning that 80% of 


the VOC (petroleum ink oil) in the ink is emitted during 


the printing process and is available for capture and control 


by an add-on pollution control device. 


2. A 100% volatile organic compound retention factor may 


be used for vegetable ink oils contained in heatset inks that 


are printed on absorptive substrates, meaning that none of 


the VOC (vegetable ink oil) in the ink is emitted during the 


printing process and available for capture and control by an 


add-on pollution control device. 


3. A 95% volatile organic compound retention factor may 


be used for petroleum ink oils contained in sheet-fed and 


non-heatset web inks printed on absorptive substrates, 


meaning that 5.0% of the VOC (petroleum ink oil) in the 


ink is emitted during the printing process. 


4. A 100% volatile organic compound retention factor may 


be used for vegetable ink oils contained in sheet-fed and 


non-heatset web inks printed on absorptive substrates, 


meaning that none of the VOC (vegetable ink oil) in the 


ink is emitted during the printing process. 


5. A 50% volatile organic compound retention factor may 


be used for cleaning solution VOC in shop towels for those 


cleaning solutions with a volatile organic compounds 


composite vapor pressure of no more than 10 millimeters 


of mercury (Hg) at 20°C (68°F) provided that the cleaning 


materials and used shop towels are kept in closed 


containers.  


E. A portion of the volatile organic compounds contained in 


inks is captured for control by add-on air pollution control 


equipment. When applicable, the following capture 
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efficiencies may be used in determining volatile organic 


compounds emissions from letterpress printing operations: 


1. A 100% volatile organic compound capture efficiency 


may be used for VOC (petroleum ink oils) from oil-based 


paste inks and oil-based paste varnishes (coatings) when 


the dryer is demonstrated to be operating at negative 


pressure relative to the surrounding pressroom. 


2. Conventional letterpress inks and varnishes are paste-


type materials. If other types of inks or coating materials 


are used on a letterpress press (e.g., fluid inks or coatings), 


capture efficiency testing shall be conducted for the VOC 


from these other materials if the printer wants to take into 


account the effect that the dryer controls have on VOC 


emissions from these other types of inks or coatings. ]  


9VAC5-40-8398. Compliance schedule. 


The owner shall comply with the provisions of this article as 


expeditiously as possible but in no case later than [ (insert a 


date corresponding to the first day of the 12th month after the 


effective date of this article) February 1, 2017 ].  


9VAC5-40-8400. Test methods and procedures. 


A. The provisions of 9VAC5-40-30 (Emission testing) 


apply. 


B. The following EPA test methods shall be used to 


demonstrate compliance with the heatset web letterpress 


printing process dryer control device control requirements in 


9VAC5-40-8384 B.  


1. Reference Method 1 or 1A, as appropriate, shall be used 


to select the sampling sites.  


2. Reference Method 2, 2A, 2C, or 2D, as appropriate, 


shall be used to determine the velocity and volumetric flow 


rate of the exhaust stream. 


3. Reference Method 3 or 3A, as appropriate, shall be used 


to determine the concentration of O2 and CO2. 


4. Reference Method 4 shall be used to determine moisture 


content. 


5. Reference Methods 18, 25, or 25A shall be used to 


determine the VOC concentration of the dryer exhaust 


stream entering and exiting the control device, unless the 


alternate limit in 9VAC5-40-8384 B 2 is being met, in 


which case only the VOC concentration of the dryer 


exhaust control device outlet shall be determined. 


6. Reference Method 25A shall be used to determine the 


dryer exhaust control device inlet and outlet VOC 


concentrations when the control device outlet 


concentration is less than 50 [ ppmv parts per million 


volume (ppmv) ] VOC as carbon. 


7. If the control device is an oxidizer, the combustion 


chamber temperature or catalyst bed inlet temperature 


corresponding to destruction efficiencies that meet the 


requirements of 9VAC5-40-8384 B shall be recorded. 


C. The VOC content of as-applied inks, coatings, and 


cleaning materials shall be determined using Reference 


Method 24. 


1. The analysis of as-supplied materials may be performed 


by the manufacturer or the supplier. Formulation 


information from the manufacturer may be used in lieu of 


Reference Method 24 analysis unless the board or the 


owner has reason to believe that the formulation 


information provided by the manufacturer is inaccurate. 


2. The owner may use VOC content information provided 


by the manufacturer or supplier, such as the container 


label, the product data sheet, or the [ MSDS sheet Safety 


Data Sheet (SDS) ] to document the VOC content of the 


as-supplied material. 


3. If cleaning materials are diluted by the owner prior to 


use, a calculation that combines the as-supplied VOC 


content information provided by the manufacturer or 


supplier, the VOC content of the diluent, and the 


proportions in which they are mixed may be used to make 


a determination of VOC content of the as-applied cleaning 


material in lieu of Reference Method 24. 


4. The owner shall conduct Reference Method 24 testing of 


any as-applied cleaning material used for letterpress 


printing operations at any time at the board's request. The 


owner shall be prepared to sample as-applied fountain 


solution or cleaning materials at all times. 


D. The VOC composite partial vapor pressure of cleaning 


solutions shall be determined using the formula provided in 


9VAC5-40-8382 C or by an appropriate test method approved 


by the board. 


1. The determination VOC composite partial vapor 


pressure for as-supplied cleaning solutions may be 


performed by the manufacturer or the supplier. The 


determination of as-applied composite vapor pressure 


based upon the manufacturer's instructions for dilution may 


be performed by the manufacturer or supplier. 


2. The owner may use VOC composite partial vapor 


pressure information provided by the manufacturer or 


supplier, such as the container label, the product data sheet, 


or the [ Material Safety Data Sheet (MSDS) Safety Data 


Sheet (SDS) ] to document the VOC composite partial 


vapor pressure of the as-supplied or as-applied cleaning 


materials. 


3. The following provisions apply to the determination of 


VOC composite partial vapor pressure for cleaning 


materials that are diluted by the owner prior to use: 


a. If the dilution is made according to the manufacturer's 


instructions, the VOC composite partial vapor pressure 


for the as-applied cleaning material provided by the 


manufacturer or supplier may be used. 


b. If a dilution is made and an as-applied VOC composite 


partial vapor pressure has not been provided by the 


manufacturer or supplier, or if the dilution is not made 
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according to the manufacturer's instructions, then the 


owner shall determine the VOC composite partial vapor 


pressure using the calculation method provided in 


9VAC5-40-8382 C or by an appropriate test method 


approved by the board. 


4. The owner shall conduct testing of any as-applied 


cleaning materials used for letterpress printing operations 


at any time at the board's request. The owner shall be 


prepared to sample as-applied cleaning materials at all 


times.  


9VAC5-40-8410. Monitoring. 


A. The provisions of 9VAC5-40-40 (Monitoring) apply. 


B. Periodic monitoring of letterpress printing operations 


shall be conducted as follows: 


1. The temperature of a catalytic or thermal oxidation 


control device shall be monitored at least once every 15 


minutes while the printing process is operating, and that 


temperature shall be recorded by an analog or digital 


recording device. 


a. For a catalytic oxidizer, the dryer exhaust temperature 


upstream of the catalyst bed shall be monitored and 


recorded. 


b. For a thermal oxidizer, the combustion chamber 


temperature of the oxidizer shall be monitored and 


recorded. 


2. Catalyst bed material in a catalytic oxidation control 


device shall be inspected annually for general catalyst 


condition and any signs of potential catalyst depletion. 


Sampling and evaluation of the catalyst bed material shall 


be conducted whenever the results of the inspection 


indicate signs of potential catalyst depletion or poor 


catalyst condition based on manufacturer's 


recommendations, but not less than once per year. 


3. If a heatset web letterpress printing process is 


interlocked to ensure that the control device is operating 


and airflow is present when the printing process is 


operating, then periodic monitoring of dryer air flow is not 


required. If no interlock is present, then the printing 


process dryer air flow shall be verified and recorded once 


per operating day.  


9VAC5-40-8412. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, records and 


reporting) apply.  


9VAC5-40-8414. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply. 


9VAC5-40-8416. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and control 


equipment maintenance or malfunction) apply. 


9VAC5-40-8418. Permits. 


A permit may be required prior to beginning any of the 


activities specified [ below in this section ] if the provisions 


of 9VAC5-50 (New and Modified Stationary Sources) and 


9VAC5-80 (Permits for Stationary Sources) apply. Owners 


contemplating such action should review those provisions and 


contact the appropriate regional office for guidance on 


whether those provisions apply. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


6. Operation of a facility.  


Article 56.1 


Emission Standards for Offset Lithographic Printing 


Operations in the Northern Virginia Volatile Organic 


Compound Emissions Control Area, 8-hour Ozone Standard 


(Rule 4-56.1) 


9VAC5-40-8420. Applicability and designation of affected 


facility. 


A. The affected facility to which the provisions of this 


article apply is any offset lithographic printing operation at a 


stationary source where the actual emissions of volatile 


organic compounds (VOCs) from all aspects of offset 


lithographic printing operations, including related cleaning 


activities, before the consideration of controls are equal to or 


exceed 3.0 tons per 12-month rolling period. 


B. The provisions of this article apply only to sources of 


VOCs located in the Northern Virginia VOC Emissions 


Control Area designated in subdivision 1 a of 9VAC5-20-


206. 


9VAC5-40-8422. Definitions. 


A. For the purpose of applying this article in the context of 


the regulations for the control and abatement of air pollution 


and related uses, the words or terms shall have the meanings 


given them in subsection C of this section. 


B. Unless otherwise required by context, all terms not 


defined in this section shall have the meanings given them in 


9VAC5-170 (Regulation for General Administration), 


9VAC5-10 (General Definitions), or commonly ascribed to 


them by recognized authorities, in that order of priority. 


C. Terms defined. 


"Alcohol" means any of the following compounds when 


used as a fountain solution additive: ethanol, n-propanol, 


and isopropanol. 


"Alcohol substitute" means any nonalcohol additive that 


contains volatile organic compounds and is used in the 


fountain solution. 
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"Batch" means a supply of fountain solution [ or cleaning 


solution ] that is prepared and used without alteration until 


completely used or removed from the printing process. 


"Cleaning materials" means any washes, cleaners, solvents, 


or rejuvenators that are used to remove (i) excess printing 


inks, oils, and residual paper from a press, press 


equipment, or press parts or (ii) dried ink from areas 


around a press. Cleaning materials include solvents and 


cleaners used for manual cleaning and cleaning solutions 


used by automatic cleaning systems such as blanket wash, 


plate cleaner, metering roller cleaner, impression cylinder 


washes, rubber rejuvenators, and roller wash. Cleaning 


materials do not include cleaners used for cleaning 


electronic components of a press, pre-press cleaning 


operations (e.g., platemaking), post-press cleaning 


operations (e.g., binding), cleaning supplies such as 


detergents used to clean the floor (other than to remove 


dried ink from areas around a press), and cleaning 


performed in parts washers and cold cleaners subject to 


Article 47 (9VAC5-40-6820 et seq.) of Part II of 9VAC5-


40 (Existing Stationary Sources).  


"Composite partial vapor pressure" means the sum of the 


partial pressures of the compounds defined as volatile 


organic compounds.  Composite partial vapor pressure is 


calculated as follows: 


 


where: 


Wi = Weight of the "i"th VOC compound, 


in grams. 


Ww = Weight of water, in grams. 


We = Weight of exempt compound, in 


grams. 


MWi = Molecular weight of the "i"th VOC 


compound, in grams/gram-mole. 


MWw = Molecular weight of water, in 


grams/gram-mole. 


MWe = Molecular weight of exempt 


compound, in grams/gram-mole. 


PPc = VOC composite partial pressure at 


20°C, in millimeters of mercury 


(mm Hg). 


VPi = Vapor pressure of the "i"th VOC 


compound at 20°C, in mm Hg. 


"First installation date" means the date that a control 


device is first installed for the purpose of controlling 


emissions. The first installation date does not change if the 


control device is later moved to a new location or installed 


on a different press.  


"Fountain solution" means any mixture of water, volatile 


and nonvolatile chemicals, and additives applied to a 


lithographic plate to repel ink from the nonimage area on 


the plate. 


"Heatset" means a printing process in which heat from a 


dryer is used to evaporate ink oils from the substrate. 


"Heatset web offset lithographic printing dryer" means the 


dryer or dryers installed as part of a heatset web offset 


lithographic printing process that dries [ or cures ] inks or 


surface coatings. 


"Lithographic printing" means a planographic printing 


process in which the image and nonimage areas are 


chemically differentiated with the image area being oil 


receptive and the nonimage area being water receptive. 


This process differs from other printing processes, where 


the image is a raised or recessed surface. 


"Non-heatset" means a printing process in which the 


printing inks are set and dried by absorption or oxidation 


rather than heat. For the purposes of this article, UV-cured 


and electron beam-cured inks are considered non-heatset. 


"Offset lithographic printing" means a printing process that 


transfers the ink film from the lithographic plate to an 


intermediary surface (blanket), which, in turn, transfers the 


ink film to the substrate. 


"Offset lithographic printing operation" means one or more 


printing processes employing offset lithographic printing 


on [ offset lithographic ] printing presses and includes the 


related processes necessary to directly support the 


operation of those offset lithographic printing processes 


including, but not limited to, pre-press and post-press 


operations. Varnishes, glues, and other coatings that are 


applied by an offset lithographic printing process are part 


of offset lithographic printing operations and are not 


considered as a separate process (e.g., paper coating).  


"Press" means a printing production assembly composed of 


one or more units to produce a printed substrate (sheet or 


web). 


"Printing" means a photomechanical process in which a 


transfer of text, designs, and images occurs through contact 


of an image carrier with a substrate. 


"Printing process" means any operation or system wherein 


printing ink or a combination of printing ink and surface 


coating is applied, dried, or cured and that is subject to the 


same emission standard. A printing process may include 


any equipment that applies, conveys, dries, or cures inks or 


surface coatings, including, but not limited to, flow coaters, 


flashoff areas, [ air presses, digital output devices, fountain 


solutions, heaters, ] dryers, drying areas, and ovens. 


"Sheet-fed" means a printing process in which individual 


sheets of substrate are fed into the press sequentially. 
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"Theoretical potential to emit" means for the purposes of 


this article the maximum capacity of a heatset web offset 


lithographic printing process to emit VOC and shall be 


based on emissions at design capacity or maximum 


production and maximum operating hours (8,760 


hours/year) before add-on controls, unless the heatset web 


offset lithographic printing process is subject to state and 


federally enforceable permit conditions that limit 


production rates or hours of operation. 


"12-month rolling period" means a period that is 


determined monthly and consists of the previous 12 


consecutive calendar months. 


"Unit" means the smallest complete printing component, 


composed of an inking [ and dampening ] system, of a 


printing press. 


"VOC" means volatile organic compound. 


"Web" means a continuous roll of printing substrate.  


9VAC5-40-8424. Standard for volatile organic 


compounds. 


A. No owner or other person shall use or permit the use of 


any offset lithographic printing press, offset lithographic 


printing process, or other offset lithographic printing 


operation that is subject to this article unless that press, 


process, or operation meets the requirements of this section. 


B. Except as provided in subdivision 3 of this subsection, 


the following provisions apply to each heatset offset 


lithographic printing process at a facility whose potential to 


emit is greater than or equal to 10 tons per year of VOC, 


provided that the emission rates are determined in a manner 


acceptable to the board. All VOC emissions from printing 


inks, coatings, cleaning solutions, and fountain solutions shall 


be considered in determining the potential to emit for this 


subsection. 


1. VOC emissions from the heatset web offset lithographic 


printing process dryer shall be controlled as follows: 


a. The dryer shall operate at a lower air pressure than the 


pressroom air pressure at all times when the printing 


process is operating. 


b. Exhaust air from the dryer shall be collected and sent 


to a control device that operates at all times when the 


printing process is operating. 


c. The control device shall reduce VOC emissions in the 


dryer air exhaust by at least 90%. 


2. Where the heatset web offset lithographic printing 


process control device inlet VOC concentration is too low 


to achieve the control device efficiency requirements 


specified in [ subdivisions subdivision ] 1 c of this 


subsection or there is no identifiable measurable inlet, the 


control device shall reduce the VOC concentration of the 


heatset web offset lithographic printing process dryer 


exhaust air to 50 parts per million volume (ppmv) or less, 


as carbon (minus methane and ethane). 


3. The provisions in subdivisions 1 and 2 of this subsection 


do not apply to the following: 


a. Any heatset web offset lithographic printing process 


with a theoretical potential to emit of 25 tons per year of 


VOC [ (petroleum ink oil) ] or more from the heatset web 


offset lithographic printing dryer. VOC standards for 


heatset web offset lithographic printing process with a 


theoretical potential to emit of 25 tons per year of VOC 


[ (petroleum ink oil) ] or more are provided in subsection 


C of this section.  


b. Printing processes used exclusively for determination 


of product quality and commercial acceptance provided: 


(1) The operation is not an integral part of the production 


process; 


(2) The emissions from all product quality printing 


processes do not exceed 400 pounds in any 30-day 


period; and 


(3) The exemption is approved by the board. 


c. Photoprocessing, typesetting, or imagesetting 


equipment using water-based chemistry to develop silver 


halide images. 


d. Platemaking equipment using water-based chemistry 


to remove unhardened image-producing material from an 


exposed plate. 


e. Equipment used to make blueprints. 


f. Any sheet-fed offset lithographic press with a cylinder 


width of 26 inches or less. 


C. Except as provided in subdivisions [ 3, ] 4 [ , ] and 5 of 


this subsection, the following provisions apply to each heatset 


web offset lithographic printing process with a theoretical 


potential to emit of 25 tons per year of VOC [ (petroleum ink 


oil) ] or more from the dryer. These provisions do not apply 


to non-heatset web offset lithographic printing processes or to 


sheet-fed offset lithographic printing processes. 


1. VOC emissions from the heatset web offset lithographic 


printing process dryer shall be controlled as follows: 


a. The dryer shall operate at a lower air pressure than the 


pressroom air pressure at all times when the printing 


process is operating. 


b. Exhaust air from the dryer shall be collected and sent 


to a control device that operates at all times when the 


printing process is operating. 


c. For a control device whose first installation date is 


prior to [ (insert effective date of this article) February 1, 


2016 ], the control device shall reduce VOC emissions in 


the dryer air exhaust by at least 90%. 


d. For a control device whose first installation date is on 


or after [ (insert effective date of this article) February 1, 


2016 ], the control device shall reduce VOC emissions in 


the dryer air exhaust by at least 95%. 
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2. Where the heatset web offset lithographic printing 


process control device inlet VOC concentration is too low 


to achieve the control device efficiency requirements 


specified in subdivisions 1 c and 1 d of this subsection or 


there is no identifiable measurable inlet, the control device 


shall reduce the VOC concentration of the heatset web 


offset lithographic printing process dryer exhaust air to 20 


parts per million volume (ppmv) or less, as hexane on a dry 


basis. 


3. Federally enforceable limitations on (i) the VOC 


[ (petroleum ink oil) ] content of inks, varnishes, and other 


coatings applied [ prior to the dryer ]; (ii) the total amounts 


of inks, varnishes, and other coatings applied; (iii) the 


press application rates of inks, varnishes, and other 


coatings; or (iv) the hours of press operation may be used 


to meet the 25 ton per year exception to this subsection. 


4. The provisions of subdivisions 1 and 2 of this subsection 


do not apply to (i) any heatset web offset lithographic 


printing process constructed on or after [ (insert effective 


date of this article) February 1, 2016, ] and used 


exclusively for book printing or (ii) any heatset web offset 


lithographic printing process constructed on or after 


[ (insert effective date of this article) February 1, 2016, ] 


with a maximum web width of 22 inches or less.  


5. The heatset web offset lithographic printing process 


dryer control device provisions of subdivision 1 d of this 


subsection do not apply to (i) any heatset web offset 


lithographic printing process used exclusively for book 


printing; or (ii) any heatset web offset lithographic printing 


process with a maximum web width of 22 inches or less. 


D. The following provisions shall apply to fountain solution 


applied to each offset lithographic printing press, except that 


these provisions shall not apply to (i) sheet-fed offset 


lithographic printing processes with a sheet size of 11 inches 


by 17 inches or smaller or (ii) sheet-fed offset lithographic 


printing processes with a total fountain solution reservoir of 


less than one gallon. 


1. For each heatset web press: 


a. When the fountain solution contains alcohol: 


(1) The fountain solution, as applied, shall contain no 


more than 1.6% volatile organic compounds by weight; 


or 


(2) The temperature of the fountain solution shall be 


maintained at or below 60°F and the fountain solution, as 


applied, shall contain no more than 3.0% VOCs by 


weight; or 


b. When the fountain solution contains no alcohol, the 


fountain solution, as applied, shall contain no more than 


5.0% VOCs by weight. 


2. For each non-heatset web press, the fountain solution, as 


applied, shall contain no alcohol and shall contain no more 


than 5.0% VOCs by weight. 


3. For each sheet-fed press: 


a. The fountain solution, as applied, shall contain no 


more than 5.0% VOCs by weight; or 


b. The temperature of the fountain solution shall be 


maintained at or below 60°F and the fountain solution, as 


applied, shall contain no more than 8.5% VOCs by 


weight. 


E. Cleaning materials used at each offset lithographic 


printing operation shall meet one of the following limits, as 


applied: 


1. A VOC content of 30% by weight; or 


2. A composite vapor pressure of 10 mm Hg at 20°C 


(68°F). 


[ The use of cleaning materials not meeting the limits in 


subdivision 1 or 2 of this subsection is permitted provided 


that the quantity of cleaning material used does not exceed 


110 gallons over any 12-month rolling period. ]  


F. The following work practices shall be implemented. 


1. Cleaning materials, fountain solution, inks, varnishes, 


and coatings containing VOCs shall be kept in closed 


containers at all times unless filling, draining, or 


performing cleaning operations. 


2. Shop towels, sponges, and other manual cleaning aids 


that (i) have been used for picking up excess ink, fountain 


solution, varnishes, and other coatings containing VOCs or 


(ii) have been used with cleaning materials containing 


VOCs shall be kept in closed containers. 


3. Spills of cleaning materials, fountain solution, inks, 


varnishes, and other coatings containing VOCs shall be 


minimized and shall be cleaned up promptly. 


9VAC5-40-8426. Standard for visible emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8428. Standard for fugitive dust/emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8430. Standard for odor. 


The provisions of Article 2 (9VAC5-40-130 et seq.) of Part 


II of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8432. Standard for toxic pollutants. 


The provisions of Article 4 (9VAC5-60-200 et seq.) of Part 


II of 9VAC5-60 (Hazardous Air Pollutant Sources) apply.  


9VAC5-40-8434. Compliance. 


A. The provisions of 9VAC5-40-20 (Compliance) apply. 


B. [ An If requested by the board, an ] emission test of the 


control device installed on a heatset web offset lithographic 


printing process dryer shall be performed to demonstrate 


compliance with the provisions of 9VAC5-40-8424 B and C 


[ and 9VAC5-40-8436 ]. The negative dryer pressure shall be 


established during the initial test using an airflow direction 


indicator, such as a smoke stick or aluminum ribbons, or a 
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differential pressure gauge. [ The board may accept the 


results of an emission test conducted prior to the compliance 


date specified in 9VAC5-40-8436 if the owner or operator 


provides information and data that demonstrate that the test 


demonstrated compliance with the provisions of 9VAC5-40-


8424 B and C. ]  


C. [ Once initial compliance has been demonstrated with the 


heatset web offset lithographic printing process dryer control 


requirements of 9VAC5-40-8424 B and C through 


performance testing of an catalytic or thermal oxidation 


control device, continuing Continuing ] compliance with the 


heatset web offset lithographic printing process dryer control 


requirements in 9VAC5-40-8424 B and C shall be 


demonstrated for the catalytic or thermal oxidation control 


device by monitoring the control device in accordance with 


9VAC5-40-8440 B 3, B 4, and B 5. The owner shall maintain 


the [ 3-hour three-hour ] average of the monitored 


temperature at a temperature no less than 50°F below the [ 3-


hour three-hour ] average temperature that was recorded 


during the most recent performance test during which 


compliance was demonstrated. [ In the absence of 


performance test results acceptable to the board that provide 


dryer control device temperatures that demonstrate continuing 


compliance with the requirements in 9VAC5-40-8424 B and 


C, control device temperatures that demonstrate compliance 


with manufacturer recommendations may be considered by 


the board to demonstrate compliance with heatset web offset 


lithographic printing process dryer control requirements in 


9VAC5-40-8424 B and C.  


D. A portion of the volatile organic compounds contained in 


inks and cleaning solution is retained in the printed web and 


in the shop towels used for cleaning. When applicable, the 


following retention factors may be used in determining 


volatile organic compounds emissions from offset 


lithographic printing operations: 


1. A 20% volatile organic compound retention factor may 


be used for petroleum ink oils contained in heatset inks that 


are printed on absorptive substrates, meaning that 80% of 


the VOC (petroleum ink oil) in the ink is emitted during 


the printing process and is available for capture and control 


by an add-on pollution control device. 


2. A 100% volatile organic compound retention factor may 


be used for vegetable ink oils contained in heatset inks that 


are printed on absorptive substrates, meaning that none of 


the VOC (vegetable ink oil) in the ink is emitted during the 


printing process and available for capture and control by an 


add-on pollution control device. 


3. A 95% volatile organic compound retention factor may 


be used for petroleum ink oils contained in sheet-fed and 


non-heatset web inks printed on absorptive substrates, 


meaning that 5.0% of the VOC (petroleum ink oil) in the 


ink is emitted during the printing process. 


4. A 100% volatile organic compound retention factor may 


be used for vegetable ink oils contained in sheet-fed and 


non-heatset web inks printed on absorptive substrates, 


meaning that none of the VOC (vegetable ink oil) in the 


ink is emitted during the printing process. 


5. A 50% volatile organic compound retention factor may 


be used for cleaning solution VOC in shop towels for those 


cleaning solutions with a volatile organic compounds 


composite vapor pressure of no more than 10 millimeters 


of mercury (Hg) at 20°C (68°F) provided that the cleaning 


materials and used shop towels are kept in closed 


containers.  


E. A portion of the volatile organic compounds contained in 


inks, fountain solutions, and automatic blanket washes is 


captured for control by add-on air pollution control 


equipment. When applicable, the following capture 


efficiencies may be used in determining volatile organic 


compounds emissions from offset lithographic printing 


operations: 


1. A 40% volatile organic compound capture efficiency 


may be used for automatic blanket washing when the VOC 


composite vapor pressure of the cleaning material is less 


than 10 millimeters of mercury (Hg). 


2. A 70% volatile organic compound capture efficiency 


may be used for alcohol substitutes in fountain solutions. 


3. A 100% volatile organic compound capture efficiency 


may be used for VOC (petroleum ink oils) from oil-based 


paste inks and oil-based paste varnishes (coatings) when 


the dryer is demonstrated to be operating at negative 


pressure relative to the surrounding pressroom. 


4. Conventional heatset lithographic inks and varnishes are 


paste-type materials. If other types of inks or coating 


materials are used on a heatset lithographic press (e.g., 


fluid inks or coatings), capture efficiency testing shall be 


conducted for the VOC from these other materials if the 


printer wants to take into account the effect that the dryer 


controls have on VOC emissions from these other types of 


inks or coatings. ]  


9VAC5-40-8436. Compliance schedule. 


The owner shall comply with the provisions of this article as 


expeditiously as possible but in no case later than [ (insert a 


date corresponding to the first day of the 12th month after the 


effective date of this article) February 1, 2017 ]. 


9VAC5-40-8438. Test methods and procedures. 


A. The provisions of 9VAC5-40-30 (Emission testing) 


apply. 


B. The following EPA test methods shall be used to 


demonstrate compliance with the heatset web offset 


lithographic printing process dryer control device control 


requirements in 9VAC5-40-8424 B and C. 


1. Reference Method 1 or 1A, as appropriate, shall be used 


to select the sampling sites.  
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2. Reference Method 2, 2A, 2C, or 2D, as appropriate, 


shall be used to determine the velocity and volumetric flow 


rate of the exhaust stream. 


3. Reference Method 3 or 3A, as appropriate, shall be used 


to determine the concentration of O2 and CO2. 


4. Reference Method 4 shall be used to determine moisture 


content. 


5. Reference Methods 18, 25, or 25A shall be used to 


determine the VOC concentration of the dryer exhaust 


stream entering and exiting the control device, unless the 


alternate limit in 9VAC5-40-8424 B 2 or C 2 is being met, 


in which case only the VOC concentration of the dryer 


exhaust control device outlet shall be determined. 


6. Reference Method 25A shall be used to determine the 


dryer exhaust control device inlet and outlet VOC 


concentrations when the control device outlet 


concentration is less than 50 [ ppmv parts per million 


volume (ppmv) ] VOC as carbon. 


7. If the control device is an oxidizer, the combustion 


chamber temperature or catalyst bed inlet temperature 


corresponding to destruction efficiencies that meet the 


requirements of 9VAC5-40-8424 B or C, as appropriate, 


shall be recorded. 


C. The VOC content of as-applied inks, varnishes and other 


coatings, fountain solutions, and cleaning materials shall be 


determined using Reference Method 24. 


1. The analysis of as-supplied materials may be performed 


by the manufacturer or the supplier. Formulation 


information from the manufacturer may be used in lieu of 


Reference Method 24 analysis unless the board or the 


owner has reason to believe that the formulation 


information provided by the manufacturer is inaccurate. 


2. The owner may use VOC content information provided 


by the manufacturer or supplier, such as the container 


label, the product data sheet, or the [ MSDS sheet Safety 


Data Sheet (SDS) ] to document the VOC content of the 


as-supplied material. 


3. If fountain solution or cleaning materials are diluted by 


the owner prior to use, a calculation that combines the as-


supplied VOC content information provided by the 


manufacturer or supplier, the VOC content of the diluent, 


and the proportions in which they are mixed may be used 


to make a determination of VOC content of the as-applied 


fountain solution or cleaning material in lieu of Reference 


Method 24. 


4. The owner shall conduct Reference Method 24 testing of 


any as-applied fountain solution or cleaning material used 


for offset lithographic printing operations at any time at the 


board's request. The owner shall be prepared to sample as-


applied fountain solution or cleaning materials at all times. 


D. A thermometer or other temperature detection device 


capable of reading the temperature of the fountain solution to 


within 0.5°F shall be used to determine compliance with 


fountain solution temperature requirements in 9VAC5-40-


8424 D. 


E. The VOC composite partial vapor pressure of cleaning 


solutions shall be determined using the formula provided in 


9VAC5-40-8422 C or by an appropriate test method approved 


by the board. 


1. The determination VOC composite partial vapor 


pressure for as-supplied cleaning solutions may be 


performed by the manufacturer or the supplier. The 


determination of as-applied composite vapor pressure 


based upon the manufacturer's instructions for dilution may 


be performed by the manufacturer or supplier. 


2. The owner may use VOC composite partial vapor 


pressure information provided by the manufacturer or 


supplier, such as the container label, the product data sheet, 


or the [ Material Safety Data Sheet (MSDS) Safety Data 


Sheet (SDS) ], to document the VOC composite partial 


vapor pressure of the as-supplied or as-applied cleaning 


materials. 


3. The following provisions apply to the determination of 


VOC composite partial vapor pressure for cleaning 


materials that are diluted by the owner prior to use: 


a. If the dilution is made according to the manufacturer's 


instructions, the VOC composite partial vapor pressure 


for the as-applied cleaning material provided by the 


manufacturer or supplier may be used. 


b. If a dilution is made and an as-applied VOC composite 


partial vapor pressure has not been provided by the 


manufacturer or supplier, or if the dilution is not made 


according to the manufacturer's instructions, then the 


owner shall determine the VOC composite partial vapor 


pressure using the calculation method provided in 


9VAC5-40-8422 C. 


4. The owner shall conduct testing of any as-applied 


cleaning materials used for offset lithographic printing 


operations at any time at the board's request. The owner 


shall be prepared to sample as-applied cleaning materials at 


all times. 


9VAC5-40-8440. Monitoring. 


A. The provisions of 9VAC5-40-40 (Monitoring) apply. 


B. Periodic monitoring of offset lithographic printing 


operations shall be conducted as follows: 


1. The alcohol concentration of offset lithographic printing 


process fountain solution shall be monitored with a 


hydrometer, equipped with temperature correction or with 


readings adjusted for temperature, and recorded at least 


once per shift or once per batch, whichever is longer. A 


standard solution shall be used to calibrate the hydrometer 


for the type of alcohol used in the fountain. 


2. The temperature of refrigerated fountain solution shall 


be measured at the recirculating tank at least once per 


operating day. 
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3. The temperature of a catalytic or thermal oxidation 


control device shall be monitored at least once every 15 


minutes while the printing process is operating, and that 


temperature shall be recorded by an analog or digital 


recording device. 


a. For a catalytic oxidizer, the dryer exhaust temperature 


upstream of the catalyst bed shall be monitored and 


recorded. 


b. For a thermal oxidizer, the combustion chamber 


temperature of the oxidizer shall be monitored and 


recorded. 


4. Catalyst bed material in a catalytic oxidation control device 


shall be inspected annually for general catalyst condition and 


any signs of potential catalyst depletion. Sampling and 


evaluation of the catalyst bed material shall be conducted 


whenever the results of the inspection indicate signs of 


potential catalyst depletion or poor catalyst condition based on 


manufacturer's recommendations, but not less than once per 


year. 


5. If a heatset web offset lithographic printing process is 


interlocked to ensure that the control device is operating 


and airflow is present when the printing process is 


operating, then periodic monitoring of dryer air flow is not 


required. If no interlock is present, then the printing 


process dryer air flow shall be verified and recorded once 


per operating day. 


9VAC5-40-8450. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, records, and 


reporting) apply. 


9VAC5-40-8460. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply. 


9VAC5-40-8470. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and control 


equipment maintenance or malfunction) apply. 


9VAC5-40-8480. Permits. 


A permit may be required prior to beginning any of the 


activities specified [ below in this section ] if the provisions of 


9VAC5-50 (New and Modified Stationary Sources) and 9VAC5-


80 (Permits for Stationary Sources) apply. Owners contemplating 


such action should review those provisions and contact the 


appropriate regional office for guidance on whether those 


provisions apply. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


6. Operation of a facility.  


VA.R. Doc. No. R10-2126; Filed October 29, 2015, 11:50 a.m.  


Final Regulation 


Title of Regulation: 9VAC5-40. Existing Stationary 


Sources (Rev. D09) (adding 9VAC5-40-8510 through 


9VAC5-40-8800).  


Statutory Authority: § 10.1-1308 of the Code of Virginia; 


§§ 110, 111, 123, 129, 171, 172, and 182 of the federal Clean 


Air Act (40 CFR Parts 51 and 60). 


Effective Date: February 1, 2016.  


Agency Contact: Karen G. Sabasteanski, Department of 


Environmental Quality, 629 East Main Street, P.O. Box 1105, 


Richmond, VA 23218, telephone (804) 698-4426, FAX (804) 


698-4510, or email karen.sabasteanski@deq.virginia.gov. 


Summary: 


The regulation requires owners to limit emissions of air 


pollution from industrial solvent cleaning operations and 


miscellaneous industrial adhesive application processes to 


the level necessary for the protection of public health and 


welfare and the attainment and maintenance of the air 


quality standards. The regulation applies to sources within 


the Northern Virginia Volatile Organic Compound 


Emissions Control Area and establishes standards, control 


techniques, and provisions for determining compliance. 


The regulation includes provisions for visible emissions, 


fugitive dust, odor, toxic pollutants, compliance, test 


methods and procedures, monitoring, notification, 


registration, malfunctions, and permits. The final 


amendments add an alternative work practices procedure 


and an alternative standard for coatings, inks, adhesives, 


and resin manufacturing operations. 


Summary of Public Comments and Agency's Response: A 


summary of comments made by the public and the agency's 


response may be obtained from the promulgating agency or 


viewed at the office of the Registrar of Regulations.  


Article 57 


Emission Standards for Industrial Solvent Cleaning 


Operations in the Northern Virginia Volatile Organic 


Compound Emissions Control Area, 8-hour Ozone Standard 


(Rule 4-57) 


9VAC5-40-8510. Applicability and designation of affected 


facility. 


A. Except as provided in subsections C and D of this 


section, the affected facility to which the provisions of this 


article apply is each facility that uses organic solvent for 


cleaning unit operations such as mixing vessels (tanks), spray 


booths, and parts cleaners and that emits, before consideration 


of controls, at least 6.8 kilograms per day (15 pounds per day) 


of volatile organic compounds (VOCs). Such operations 


include, but are not limited to, spray gun cleaning, spray 


booth cleaning, large manufactured components cleaning, 


parts cleaning, equipment cleaning, line cleaning, floor 


cleaning, tank cleaning, and small manufactured components 


cleaning. 
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3. The temperature of a catalytic or thermal oxidation 


control device shall be monitored at least once every 15 


minutes while the printing process is operating, and that 


temperature shall be recorded by an analog or digital 


recording device. 


a. For a catalytic oxidizer, the dryer exhaust temperature 


upstream of the catalyst bed shall be monitored and 


recorded. 


b. For a thermal oxidizer, the combustion chamber 


temperature of the oxidizer shall be monitored and 


recorded. 


4. Catalyst bed material in a catalytic oxidation control device 


shall be inspected annually for general catalyst condition and 


any signs of potential catalyst depletion. Sampling and 


evaluation of the catalyst bed material shall be conducted 


whenever the results of the inspection indicate signs of 


potential catalyst depletion or poor catalyst condition based on 


manufacturer's recommendations, but not less than once per 


year. 


5. If a heatset web offset lithographic printing process is 


interlocked to ensure that the control device is operating 


and airflow is present when the printing process is 


operating, then periodic monitoring of dryer air flow is not 


required. If no interlock is present, then the printing 


process dryer air flow shall be verified and recorded once 


per operating day. 


9VAC5-40-8450. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, records, and 


reporting) apply. 


9VAC5-40-8460. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply. 


9VAC5-40-8470. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and control 


equipment maintenance or malfunction) apply. 


9VAC5-40-8480. Permits. 


A permit may be required prior to beginning any of the 


activities specified [ below in this section ] if the provisions of 


9VAC5-50 (New and Modified Stationary Sources) and 9VAC5-


80 (Permits for Stationary Sources) apply. Owners contemplating 


such action should review those provisions and contact the 


appropriate regional office for guidance on whether those 


provisions apply. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


6. Operation of a facility.  


VA.R. Doc. No. R10-2126; Filed October 29, 2015, 11:50 a.m.  


Final Regulation 


Title of Regulation: 9VAC5-40. Existing Stationary 


Sources (Rev. D09) (adding 9VAC5-40-8510 through 


9VAC5-40-8800).  


Statutory Authority: § 10.1-1308 of the Code of Virginia; 


§§ 110, 111, 123, 129, 171, 172, and 182 of the federal Clean 


Air Act (40 CFR Parts 51 and 60). 


Effective Date: February 1, 2016.  


Agency Contact: Karen G. Sabasteanski, Department of 


Environmental Quality, 629 East Main Street, P.O. Box 1105, 


Richmond, VA 23218, telephone (804) 698-4426, FAX (804) 


698-4510, or email karen.sabasteanski@deq.virginia.gov. 


Summary: 


The regulation requires owners to limit emissions of air 


pollution from industrial solvent cleaning operations and 


miscellaneous industrial adhesive application processes to 


the level necessary for the protection of public health and 


welfare and the attainment and maintenance of the air 


quality standards. The regulation applies to sources within 


the Northern Virginia Volatile Organic Compound 


Emissions Control Area and establishes standards, control 


techniques, and provisions for determining compliance. 


The regulation includes provisions for visible emissions, 


fugitive dust, odor, toxic pollutants, compliance, test 


methods and procedures, monitoring, notification, 


registration, malfunctions, and permits. The final 


amendments add an alternative work practices procedure 


and an alternative standard for coatings, inks, adhesives, 


and resin manufacturing operations. 


Summary of Public Comments and Agency's Response: A 


summary of comments made by the public and the agency's 


response may be obtained from the promulgating agency or 


viewed at the office of the Registrar of Regulations.  


Article 57 


Emission Standards for Industrial Solvent Cleaning 


Operations in the Northern Virginia Volatile Organic 


Compound Emissions Control Area, 8-hour Ozone Standard 


(Rule 4-57) 


9VAC5-40-8510. Applicability and designation of affected 


facility. 


A. Except as provided in subsections C and D of this 


section, the affected facility to which the provisions of this 


article apply is each facility that uses organic solvent for 


cleaning unit operations such as mixing vessels (tanks), spray 


booths, and parts cleaners and that emits, before consideration 


of controls, at least 6.8 kilograms per day (15 pounds per day) 


of volatile organic compounds (VOCs). Such operations 


include, but are not limited to, spray gun cleaning, spray 


booth cleaning, large manufactured components cleaning, 


parts cleaning, equipment cleaning, line cleaning, floor 


cleaning, tank cleaning, and small manufactured components 


cleaning. 
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B. The provisions of this article apply only to affected 


facilities located in the Northern Virginia VOC Emissions 


Control Area designated in subdivision 1 a of 9VAC5-20-


206. 


C. Exempted from the provisions of this article are solvent 


cleaning operations (i) for cleaning of electrical and 


electronic components; (ii) for cleaning of high precision 


optics and cleaning of cotton swabs to remove cottonseed oil 


before cleaning of high precision optics; (iii) for cleaning of 


numismatic dies; (iv) for cleaning of resin, coating, ink, and 


adhesive mixing, molding, and application equipment; (v) in 


research and development laboratories; (vi) in manufacturing 


medical devices or pharmaceutical products; (vii) related to 


performance or quality assurance testing of coatings, inks, or 


adhesives. 


D. The provisions of this article do not apply to the 


following: 


1. Surface preparation and solvent cleaning operations 


associated with the surface coating, application of 


adhesive, sealants and their primers or printing operations 


subject to Article 26 (Large Appliance Coatings, 9VAC5-


40-3560 et seq.), Article 28 (Automobile and Light Duty 


Truck Coating Applications, 9VAC5-40-3860 et seq.), 


Article 33 (Metal Furniture Coating Application Systems, 


9VAC5-40-4610 et seq.), Article 34 (Miscellaneous Metal 


Parts/Products Coating Application, 9VAC5-40-4760), 


Article 35 (Flatwood Paneling Coating Application 


Systems, 9VAC5-40-4910 et seq.), Article 53 


(Lithographic Printing Processes, 9VAC5-40-7800 et seq.), 


Article 56 (Letterpress Printing Operations, 9VAC5-40-


8380 et seq.), Article 56.1 (Lithographic Printing 


Operations, 9VAC5-40-8420 et seq.), Article 58 


(Miscellaneous Industrial Adhesive Application Processes, 


9VAC5-40-8660 et seq.), and Article 59 (Miscellaneous 


Metal Parts and Products Coating Application Systems, 


9VAC5-40-8810 et seq.) of 9VAC5-40 (Existing 


Stationary Sources). 


2. The use of janitorial supplies used for cleaning offices, 


bathrooms, or other similar areas. 


3. Stripping of cured inks, coatings, and adhesives. 


4. Surface preparation and solvent cleaning operations 


associated with the surface coating, application of 


adhesive, sealants and their primers, or printing operations 


of the following product categories or processes: aerospace 


coatings, wood furniture coatings, shipbuilding and repair 


coatings, flexible packaging printing materials, paper film 


and foil coating, plastic parts coating, and fiberglass boat 


manufacturing materials. 


5. Solvent metal cleaning operations subject to Article 47 


(Emission Standards for Solvent Metal Cleaning 


Operations in the Northern Virginia Volatile Organic 


Compound Emissions Control Area, 9VAC5-40-6820 et 


seq.) of 9VAC5-40 (Existing Stationary Sources).  


[ 6. The use of cleaning solvent in a digital printing 


operation in which an electronic output device transfers 


variable data, in the form of an image, from a computer to 


a substrate. ] 


9VAC5-40-8520. Definitions. 


A. For the purpose of applying this article in the context of 


the regulations for the control and abatement of air pollution 


and related uses, the words or terms shall have the meanings 


given them in subsection C of this section. 


B. Unless otherwise required by context, all terms not 


defined in this section shall have the meanings given them in 


9VAC5-170 (Regulation for General Administration), 


9VAC5-10 (General Definitions), or commonly ascribed to 


them by recognized authorities, in that order of priority. 


C. Terms defined. 


"Aerospace coatings" means materials that are applied to 


the surface of an aerospace vehicle or component to form a 


decorative, protective, or functional solid film, or the solid 


film itself at a facility that produces, reworks, or repairs in 


any amount any commercial, civil, or military aerospace 


vehicle or component. 


"Electrical and electronic components" means components 


and assemblies of components that generate, convert, 


transmit, or modify electrical energy. Electrical and 


electronic components include, but are not limited to, 


wires, windings, stators, rotors, magnets, contacts, relays, 


printed circuit boards, printed wire assemblies, wiring 


boards, integrated circuits, resistors, capacitors, and 


transistors but does not include the cabinets in which 


electrical and electronic components are housed. 


"Fiberglass boat manufacturing materials" means materials 


utilized at facilities that manufacture hulls or decks of 


boats from fiberglass or build molds to make fiberglass 


boat hulls or decks. Fiberglass boat manufacturing 


materials are not materials used at facilities that 


manufacture solely parts of boats (such as hatches, seats, or 


lockers) or boat trailers, but do not (i) manufacture hulls or 


decks of boats from fiberglass or (ii) build molds to make 


fiberglass boat hulls or decks. 


"Flexible packaging printing materials" means materials 


used in the manufacture of any package or part of a 


package the shape of which can be readily changed. 


Flexible packaging includes, but is not limited to, bags, 


pouches, liners, and wraps utilizing paper, plastic, film, 


aluminum foil, metalized or coated paper or film, or any 


combination of these materials. 


"High precision optics" means an optical element used in 


an electro-optical device and is designed to sense, detect, 


or transmit light energy, including specific wavelengths of 


light energy and changes in light energy levels. 


"Industrial cleaning solvents" means products used to 


remove contaminants such as adhesives, inks, paint, dirt, 


soil, oil, and grease from parts, products, tools, machinery, 
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equipment, vessels, floors, walls, and other work 


production related work areas for reasons such as safety, 


operability, and to avoid product contamination. The 


cleaning solvents used in these operations may be 


generally available bulk solvents that are used for a 


multitude of applications in addition to cleaning, such as 


for paint thinner, or as an ingredient used in the 


manufacture of a coating, such as paint. 


"Medical device" means an instrument, apparatus, 


implement, machine, contrivance, implant, in vitro reagent, 


or other similar article, including any component or 


accessory that is (i) intended for use in the diagnosis of 


disease or other conditions, or in the cure, mitigation, 


treatment, or prevention of diseases; or (ii) intended to 


affect the structure or any function of the body. 


"Paper, film, and foil coating" means coating that is 


applied to paper, film, or foil surfaces in the manufacturing 


of several major product types for the following industry 


sectors: pressure sensitive tape and labels (including fabric 


coated for use in pressure sensitive tapes and labels); 


photographic film; industrial and decorative laminates; 


abrasive products (including fabric coated for use in 


abrasive products); and flexible packaging (including 


coating of nonwoven polymer substrates for use in flexible 


packaging). Paper and film coating also includes coatings 


applied during miscellaneous coating operations for several 


products including: corrugated and solid fiber boxes; die-


cut paper paperboard, and cardboard; converted paper and 


paperboard not elsewhere classified; folding paperboard 


boxes, including sanitary boxes; manifold business forms 


and related products; plastic aseptic packaging; and carbon 


paper and inked ribbons. 


"Pharmaceutical product" means a preparation or 


compound, which includes any drug, analgesic, 


decongestant, antihistamine, cough suppressant, vitamin, 


mineral or herb supplement intended for human or animal 


consumption and used to cure, mitigate or treat disease or 


improve or enhance health. 


"Plastic parts coating" means a coating that is applied to 


the surfaces of a varied range of plastic parts and products. 


Such parts or products are constructed either entirely or 


partially from metal or plastic. These parts include, but are 


not limited to, metal and plastic components of the 


following types of products as well as the products 


themselves: fabricated metal products, molded plastic 


parts, small and large farm machinery, commercial and 


industrial machinery and equipment, automotive or 


transportation equipment, interior or exterior automotive 


parts, construction equipment, motor vehicle accessories, 


bicycles and sporting goods, toys, recreational vehicles, 


pleasure craft (recreational boats), extruded aluminum 


structural components, railroad cars, heavier vehicles, lawn 


and garden equipment, business machines, laboratory and 


medical equipment, electronic equipment, steel drums, 


metal pipes, and numerous other industrial and household 


products. 


"Shipbuilding and repair coating" means material that can 


be applied as a thin layer to a substrate and which cures to 


form a continuous solid film, and is used in the building, 


repair, repainting, converting, or alteration of ships. 


"Solvent cleaning operation" means the employment of 


industrial cleaning solvents to remove loosely held uncured 


adhesives, uncured inks, uncured coatings, and 


contaminants [ , ] which include, but are not limited to, 


dirt, soil, and grease [ , ] from parts, products, tools, 


machinery, equipment, and general work areas and 


includes but is not limited to activities such as wipe 


cleaning, solvent flushing, or spraying [ and each. Each ] 


distinct method of cleaning in a cleaning process, which 


consists of a series of cleaning methods, [ shall ] constitute 


a separate solvent cleaning operation. 


"Solvent flushing" means the use of a solvent to remove 


uncured adhesives, uncured inks, uncured coatings, or 


contaminants from the internal surfaces and passages of the 


equipment by flushing solvent through the equipment. 


"Surface preparation" means the cleaning of surfaces prior 


to coating, further treatment, sale, or intended use. 


"VOC" means volatile organic compound. 


"Wipe cleaning" means the method of cleaning a surface 


by physically rubbing it with a material such as a rag, 


paper, sponge, or a cotton swab moistened with a solvent. 


"Wood furniture coatings" means protective, decorative, or 


functional films applied in thin layers to a surface used in 


the manufacture of wood furniture or wood furniture 


components. Such coatings include, but are not limited to, 


paints, topcoats, varnishes, sealers, stains, washcoats, 


basecoats, enamels, inks, and temporary protective 


coatings.  


9VAC5-40-8530. Standard for volatile organic 


compounds. 


A. No owner or other person shall cause or permit to be 


discharged into the atmosphere any VOC emissions from any 


solvent cleaning operation employing industrial cleaning 


solvents in excess of both of the following limits:  


1. A VOC content limit of 50 grams per liter (0.42 pounds 


per gallon) of industrial cleaning solvent shall apply unless 


emissions are controlled by an emission control system 


with an overall control efficiency of at least 85%; and  


2. A composite vapor pressure limit of [ 8 eight ] 


millimeters of mercury at 20°C. 


B. VOC emissions from the use, handling, storage, and 


disposal of industrial cleaning solvents and shop towels shall 


be controlled by the following work practices: 


1. Open containers and used applicators shall be covered. 


2. Air circulation around cleaning operations shall be 


minimized. 



qvn96662

Rectangle



qvn96662

Rectangle







Regulations 


Volume 32, Issue 7 Virginia Register of Regulations November 30, 2015 


1184 


3. Used solvent and shop towels shall be disposed of 


properly. 


4. Equipment practices that minimize emissions (including 


but not limited to keeping arts cleaners covered and 


maintaining cleaning equipment to repair solvent leaks) 


shall be implemented.  


[ C. In lieu of complying with the requirements of 


subsections A and B of this section, a manufacturer of 


coatings, inks, resin, or adhesives may comply with the 


following requirements: 


1. Clean portable or stationary mixing vats, high dispersion 


mills, grinding mills, tote tanks, and roller mills by one or 


more of the following methods: 


a. Use a cleaning solvent that either contains less than 


1.67 pounds per gallon of VOC or has a composite vapor 


pressure no more than eight mmHg at 20°C; 


b. Comply with the following work practices: 


(1) Equipment being cleaned shall be maintained leak 


free; 


(2) VOC-containing cleaning materials shall be drained 


from the cleaned equipment upon completion of 


cleaning; 


(3) VOC-containing cleaning materials, including waste 


solvent, shall not be stored or disposed of in such a 


manner that will cause or allow evaporation into the 


atmosphere; and 


(4) All VOC-containing cleaning materials shall be 


stored in closed containers. 


c. Collect and vent the emissions from equipment 


cleaning to a VOC emission control system that has an 


overall capture and control efficiency of at least 80%, by 


weight, for the VOC emissions. Where such reduction is 


achieved by incineration, at least 90% of the organic 


carbon shall be oxidized to carbon dioxide. 


d. Use organic solvents other than those allowed in 


subdivision 1 a of this subsection provided no more than 


60 gallons of fresh solvent shall be used per month. 


Organic solvent that is reused or recycled (either on site 


or off site) for further use in equipment cleaning or the 


manufacture of coating, ink, or adhesive shall not be 


included in this limit. All VOC-containing cleaning 


materials shall be stored in closed containers. 


2. When using solvent for wipe cleaning, the owner shall 


not (i) use open containers for the storage or disposal of 


cloth or paper impregnated with organic compounds that is 


used for cleanup, or coating, ink, or adhesive removal and 


(ii) store spent or fresh organic compounds to be used for 


cleanup or coating, ink, resin, or adhesive removal in open 


containers. 


3. Any manufacturer of coatings, inks, resin, or adhesives 


that complies with subdivision 1 d of this subsection shall 


record the following information each month for each 


cleaning material and shall maintain the information at the 


facility for a period of five years: (i) the total volume of 


fresh cleaning solvent material used for equipment 


cleaning and (ii) the total volume of cleaning solvent 


material recovered for either on-site or off-site recycling. 


D. The control requirements for screen printing shall be 


either use of solvent technology at 4.2 pounds of VOC per 


gallon, or the use of a product with a vapor pressure of eight 


mm Hg. ]  


9VAC5-40-8540. Standard for visible emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply. 


9VAC5-40-8550. Standard for fugitive dust/emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8560. Standard for odor. 


The provisions of Article 2 (9VAC5-40-130 et seq.) of Part 


II of 9VAC-40 (Existing Stationary Sources) apply. 


9VAC5-40-8570. Standard for toxic pollutants. 


The provisions of Article 4 (9VAC5-60-200 et seq.) of Part 


II of 9VAC5-60 (Hazardous Air Pollutant Sources) apply. 


9VAC5-40-8580. Compliance. 


The provisions of 9VAC5-40-20 (Compliance) apply. 


9VAC5-40-8590. Compliance schedule. 


The owner shall comply with the provisions of this article as 


expeditiously as possible but in no case later than [ (insert 


date one year after the effective date of this article) February 


1, 2017 ]. 


9VAC5-40-8600. Test methods and procedures. 


A. The provisions of 9VAC5-40-30 (Emission testing) 


apply. 


B. The composite vapor pressure of organic compounds in 


cleaning materials shall be determined by quantifying the 


amount of each compound in the blend using ASTM 


"Standard Practice for Packed Column Gas Chromatography" 


for organics and ASTM "Standard Test Method for Water 


Content of Coatings by Direct Injection Into a Gas 


Chromatograph" for water content (see 9VAC5-20-21), as 


applicable, and the following equation: 


 


where: 


Ppc = VOC composite partial pressure at 20ºC, in mm Hg. 


Wi = Weight of the "i"th VOC compound, in grams, as 


determined by 
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ASTM "Standard Practice for Packed Column Gas 


Chromatography" (see 9VAC5-20- 


21). 


Ww = Weight of water, in grams as determined by ASTM 


"Standard Test 


Method for Water Content of Coatings by Direct Injection 


Into a Gas Chromatograph" 


(see 9VAC5-20-21). 


We = Weight of the "i"th exempt compound, in grams, as 


determined by 


ASTM "Standard Practice for Packed Column Gas 


Chromatography" (see 9VAC5-20-21). 


Mwi = Molecular weight of the "i"th VOC compound, in 


grams per g-mole, 


as given in chemical reference literature. 


Mww = Molecular weight of water, 18 grams per g-mole. 


Mwe = Molecular weight of the "i"th exempt compound, in 


grams per g-mole, 


as given in chemical reference literature. 


VPi = Vapor pressure of the "i"th VOC compound at 20ºC, 


in mm Hg, as determined by subsection C of this section. 


C. The vapor pressure of each single component compound 


may be determined from ASTM "Standard Test Method for 


Vapor Pressure-Temperature Relationship and Initial 


Decomposition Temperature of Liquids by Isoteniscope" (see 


9VAC5-20-21), from chemical reference literature, or from 


additional sources acceptable to the board. 


9VAC5-40-8610. Monitoring. 


The provisions of 9VAC5-40-40 (Monitoring) apply.  


9VAC5-40-8620. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, records and 


reporting) apply.  


9VAC5-40-8630. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply. 


9VAC5-40-8640. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and control 


equipment maintenance or malfunction) apply.  


9VAC5-40-8650. Permits. 


A permit may be required prior to beginning any of the 


activities specified below if the provisions of 9VAC5-50 


(New and Modified Stationary Sources) and 9VAC5-80 


(Permits for Stationary Sources) apply. Owners 


contemplating such action should review those provisions and 


contact the appropriate regional office for guidance on 


whether those provisions apply. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


6. Operation of a facility. 


Article 58 


Emission Standards for Miscellaneous Industrial Adhesive 


Application Processes in the Northern Virginia Volatile 


Organic Compound Emissions Control Area, 8-hour Ozone 


Standard (Rule 4-58) 


9VAC5-40-8660. Applicability and designation of affected 


facility. 


A. Except as provided in subsection C of this section, the 


affected facility to which the provisions of this article apply is 


each miscellaneous industrial adhesive application process at 


a facility where the total actual volatile organic compound 


(VOC) emissions from all miscellaneous industrial adhesive 


application processes, including related cleaning activities 


and related application of adhesive primers, are, before 


consideration of controls, either (i) equal to or exceed 6.8 


kilograms per day (15 pounds per day) or (ii) [ 3 three ] tons 


per 12-month rolling period. 


B. The provisions of this article apply only to sources of 


VOCs located in the Northern Virginia VOC Emissions 


Control Area designated in 9VAC5-20-206 1 a. 


C. The provisions of this article do not apply to the 


following. 


1. Miscellaneous industrial adhesive application process 


operations subject to Article 6 (Rubber Tire Manufacturing 


Operations, 9VAC5-40-5810 et seq.), Article 26 (Large 


Appliance Coatings, 9VAC5-40-3560 et seq.), Article 28 


(Automobile and Light Duty Truck Coating Applications, 


9VAC5-40-3860 et seq.), Article 30 (Metal Coil Coating 


Application Systems, 9VAC5-40-4160 et seq.), Article 31 


(Paper and Fabric Coating Application Systems, 9VAC5-


40-4310 et seq.) Article 33 (Metal Furniture Coating 


Application Systems, 9VAC5-40-4610 et seq.), Article 35 


(Flatwood Paneling Coating Application Systems, 9VAC5-


40-4910 et seq.), Article 53 (Lithographic Printing 


Processes, 9VAC5-40-7800 et seq.), Article 56 


(Letterpress Printing Operations, 9VAC5-40-8380 et seq.), 


Article 56.1 (Lithographic Printing Operations, 9VAC5-


40-8420 et seq.), and Article 57 (Industrial Solvent 


Cleaning Operations, 9VAC5-40-8510 et seq.) of 9VAC5-


40 (Existing Stationary Sources). 


2. Miscellaneous industrial adhesive application process 


operations associated with the following product categories 


or processes: aerospace coatings, flexible packaging 


printing materials, paper film and foil coating, and 


fiberglass boat manufacturing materials. 


D. The provisions of Article 6 (Emission Standards for 


Adhesives and Sealants, 9VAC5-45-620 et seq.) of 9VAC5-


45 (Consumer and Commercial Products) may apply. In the 
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case of a conflict between these articles, the more restrictive 


provisions shall apply.  


9VAC5-40-8670. Definitions. 


A. For the purpose of applying this article in the context of 


the regulations for the control and abatement of air pollution 


and related uses, the words or terms shall have the meanings 


given them in subsection C of this section. 


B. Unless otherwise required by context, all terms not 


defined in this section shall have the meanings given them in 


9VAC5-170 (Regulation for General Administration), 


9VAC5-10 (General Definitions), or commonly ascribed to 


them by recognized authorities, in that order of priority. 


C. Terms defined. 


"ABS welding" means any process to weld acrylonitrile-


butadiene-styrene pipe. 


"Adhesive" means any chemical substance that is applied 


for the purpose of bonding two surfaces together other than 


by mechanical means. 


"Adhesive primer" means any product intended by the 


manufacturer for application to a substrate, prior to the 


application of an adhesive, to provide a bonding surface. 


"Aerosol adhesive or adhesive primer" means an adhesive 


or adhesive primer packaged as an aerosol product in 


which the spray mechanism is permanently housed in a 


nonrefillable can designed for handheld application 


without the need for ancillary hoses or spray equipment. 


"Aerospace coatings" means materials that are applied to 


the surface of an aerospace vehicle or component to form a 


decorative, protective, or functional solid film, or the solid 


film itself at a facility that produces, reworks, or repairs in 


any amount any commercial, civil, or military aerospace 


vehicle or component. 


"Application process" means a series of one or more 


adhesive applicators and any associated drying area or 


oven in which an adhesive is applied, dried, or cured. An 


application process ends at the point where the adhesive is 


dried or cured, or prior to any subsequent application of a 


different adhesive. It is not necessary for an application 


process to have an oven or flash-off area. 


"Ceramic tile installation adhesive" means any adhesive 


intended by the manufacturer for use in the installation of 


ceramic tiles. 


"Chlorinated polyvinyl chloride plastic" or "CPVC plastic 


welding" means a polymer of the vinyl chloride monomer 


that contains 67% chlorine and is normally identified with 


a CPVC marking. 


"Chlorinated polyvinyl chloride welding" or "CPVC 


welding" means an adhesive labeled for welding of 


chlorinated polyvinyl chloride plastic. 


"Cleaning activities" means activities other than surface 


preparation and priming that use cleaning materials to 


remove adhesive residue or other unwanted materials from 


equipment related to application operations, as well as the 


cleaning of spray guns, transfer lines (such as tubing or 


piping), tanks, and the interior of spray booths. 


"Contact adhesive" means an adhesive that (i) is designed 


for application to both surfaces to be bonded together, (ii) 


is allowed to dry before the two surfaces are placed in 


contact with each other, (iii) forms an immediate bond that 


is impossible, or difficult, to reposition after both adhesive-


coated surfaces are placed in contact with each other, and 


(iv) does not need sustained pressure or clamping of 


surfaces after the adhesive-coated surfaces have been 


brought together using sufficient momentary pressure to 


establish full contact between both surfaces. Contact 


adhesive does not include rubber cements that are 


primarily intended for use on paper substrates or 


vulcanizing fluids that are designed and labeled for tire 


repair only. 


"Cove base" means a flooring trim unit, generally made of 


vinyl or rubber, having a concave radius on one edge and a 


convex radius on the opposite edge that is used in forming 


a junction between the bottom wall course and the floor or 


to form an inside corner. 


"Cove base installation adhesive" means any adhesive 


intended by the manufacturer to be used for the installation 


of cove base or wall base on a wall or vertical surface at 


floor level. 


"Cyanoacrylate adhesive" means any adhesive with a 


cyanoacrylate content of at least 95% by weight. 


"Fiberglass boat manufacturing facility" means a facility 


that manufactures hulls or decks of boats from fiberglass or 


builds molds to make fiberglass boat hulls or decks and 


does not include a facility that solely manufactures parts of 


boats (such as hatches, seats, or lockers) or boat trailers, 


that is, which does not also manufacture hulls or decks of 


boats from fiberglass or builds molds to make fiberglass 


boat hulls or decks. 


"Fiberglass boat manufacturing materials" means materials 


utilized at fiberglass boat manufacturing facilities to 


manufacture hulls or decks of boats from fiberglass, and 


parts of boats (such as hatches, seats, or lockers), or to 


build molds to make fiberglass boat hulls or decks. 


"Flexible packaging printing materials" means materials 


used in the manufacture of any package or part of a 


package the shape of which can be readily changed. 


Flexible packaging includes, but is not limited to, bags, 


pouches, liners, and wraps utilizing paper, plastic, film, 


aluminum foil, metalized or coated paper or film, or any 


combination of these materials. 


"Flexible vinyl" means nonrigid polyvinyl chloride plastic 


with a 5.0% by weight plasticizer content. 


"Indoor floor covering installation adhesive" means any 


adhesive intended by the manufacturer for use in the 


installation of wood flooring, carpet, resilient tile, vinyl 
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tile, vinyl backed carpet, resilient sheet and roll, or 


artificial grass. Adhesives used to install ceramic tile and 


perimeter bonded sheet flooring with vinyl backing onto a 


nonporous substrate, such as flexible vinyl, are excluded 


from this category. 


"Industrial adhesives" means adhesives used for joining 


surfaces in assembly and construction of a large variety of 


products. Adhesives may be generally classified as 


solution/waterborne, solvent-borne, solventless or solid 


(such as hot melt adhesives), pressure sensitive, hot-melt, 


or reactive (such as epoxy adhesives and ultraviolet-


curable adhesives). Adhesives may also be generally 


classified according to whether they are structural or 


nonstructural. Structural adhesives are commonly used in 


industrial assembly processes and are designed to maintain 


product structural integrity. 


"Medical equipment manufacturing" means the 


manufacture of medical devices, such as, but not limited to, 


catheters, heart valves, blood cardioplegia machines, 


tracheostomy tubes, blood oxygenators, and cardiatory 


reservoirs. 


"Metal to urethane/rubber molding or casting adhesive" 


means any adhesive intended by the manufacturer to bond 


metal to high density or elastomeric urethane or molded 


rubber materials, in heater molding or casting processes, to 


fabricate products such as rollers for computer printers or 


other paper handling equipment. 


"Motor vehicle adhesive" means an adhesive, including 


glass bonding adhesive, used at a facility that is not an 


automobile or light-duty truck assembly coating facility, 


applied for the purpose of bonding two vehicle surfaces 


together without regard to the substrates involved. 


"Motor vehicle glass bonding primer" means a primer, 


used at a facility that is not an automobile or light-duty 


truck assembly coating facility, applied to windshield or 


other glass, or to body openings, to prepare the glass or 


body opening for the application of glass bonding 


adhesives or the installation of adhesive bonded glass. 


Motor vehicle glass bonding primer includes glass 


bonding/cleaning primers that perform both functions 


(cleaning and priming of the windshield or other glass, or 


body openings) prior to the application of adhesive or the 


installation of adhesive bonded glass. 


"Motor vehicle weatherstrip adhesive" means an adhesive, 


used at a facility that is not an automobile or light-duty 


truck assembly coating facility, applied to weatherstripping 


materials for the purpose of bonding the weatherstrip 


material to the surface of the vehicle. 


"Multipurpose construction adhesive" means any adhesive 


intended by the manufacturer for use in the installation or 


repair of various construction materials, including but not 


limited to drywall, subfloor, panel, fiberglass reinforced 


plastic (FRP), ceiling tile, and acoustical tile. 


"Outdoor floor covering installation adhesive" means any 


adhesive intended by the manufacturer for use in the 


installation of floor covering that is not in an enclosure and 


that is exposed to ambient weather conditions during 


normal use. 


"Paper, film, and foil coating" means coating that is 


applied to paper, film, or foil surfaces in the manufacturing 


of several major product types for the following industry 


sectors: pressure sensitive tape and labels (including fabric 


coated for use in pressure sensitive tapes and labels); 


photographic film; industrial and decorative laminates; 


abrasive products (including fabric coated for use in 


abrasive products); and flexible packaging (including 


coating of nonwoven polymer substrates for use in flexible 


packaging). Paper and film coating also includes coatings 


applied during miscellaneous coating operations for several 


products including: corrugated and solid fiber boxes; die-


cut paper paperboard, and cardboard; converted paper and 


paperboard not elsewhere classified; folding paperboard 


boxes, including sanitary boxes; manifold business forms 


and related products; plastic aseptic packaging; and carbon 


paper and inked ribbons. 


"Perimeter bonded sheet flooring installation" means the 


installation of sheet flooring with vinyl backing onto a 


nonporous substrate using an adhesive designed to be 


applied only to a strip of up to four inches wide around the 


perimeter of the sheet flooring. 


"Plastic" means a synthetic material chemically formed by 


the polymerization of organic (carbon-based) substances. 


Plastics are usually compounded with modifiers, extenders, 


and/or reinforcers and are capable of being molded, 


extruded, cast into various shapes and films or drawn into 


filaments.  


"Plastic solvent welding adhesive" means any adhesive 


intended by the manufacturer for use to dissolve the 


surface of plastic to form a bond between mating surfaces. 


"Plastic solvent welding adhesive primer" means any 


primer intended by the manufacturer for use to prepare 


plastic substrates prior to bonding or welding. 


"Polyvinyl chloride plastic" or "PVC" means a polymer of 


the chlorinated vinyl monomer that contains 57% chlorine. 


"Polyvinyl chloride welding adhesive" or "PVC welding 


adhesive" means any adhesive intended by the 


manufacturer for use in the welding of PVC plastic pipe. 


"Porous material" means a substance that has tiny 


openings, often microscopic, in which fluids may be 


absorbed or discharged, including, but not limited to, paper 


and corrugated paperboard. For the purposes of this article, 


porous material does not include wood. 


"Reactive adhesive" means adhesive systems composed, in 


part, of volatile monomers that react during the adhesive 


curing reaction, and, as a result, do not evolve from the 


film during use. These volatile components instead become 
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integral parts of the adhesive through chemical reaction. At 


least 70% of the liquid components of the system, 


excluding water, react during the process. 


"Reinforced plastic composite" means a composite 


material consisting of plastic reinforced with fibers. 


"Rubber" means any natural or manufactured rubber 


substrate, including but not limited to, styrene-butadiene 


rubber, polychloroprene (neoprene), butyl rubber, nitrile 


rubber, chlorosulfonated polyethylene, and ethylene 


propylene diene terpolymer. 


"Sheet rubber lining installation" means the process of 


applying sheet rubber liners by hand to metal or plastic 


substrates to protect the underlying substrate from 


corrosion or abrasion. These operations also include 


laminating sheet rubber to fabric by hand. 


"Single-ply roof membrane" means a prefabricated single 


sheet of rubber, normally ethylene-propylenediene 


terpolymer, that is field-applied to a building roof using 


one layer of membrane material. For the purposes of this 


article, single-ply roof membrane does not include 


membranes prefabricated from ethylene-propylenediene 


monomer (EPDM). 


"Single-ply roof membrane adhesive primer" means any 


primer labeled for use to clean and promote adhesion of the 


single-ply roof membrane seams or splices prior to 


bonding. 


"Single-ply roof membrane installation and repair 


adhesive" means any adhesive labeled for use in the 


installation or repair of single-ply roof membrane. 


Installation includes, as a minimum, attaching the edge of 


the membrane to the edge of the roof and applying 


flashings to vents, pipes, and ducts that protrude through 


the membrane. Repair includes gluing the edges of torn 


membrane together, attaching a patch over a hole and 


reapplying flashings to vents, pipes, or ducts installed 


through the membrane. 


"Structural glazing" means a process that includes the 


application of adhesive to bond glass, ceramic, metal, 


stone, or composite panels to exterior building frames. 


"Thin metal laminating adhesive" means any adhesive 


intended by the manufacturer for use in bonding multiple 


layers of metal to metal or metal to plastic in the 


production of electronic or magnetic components in which 


the thickness of the bond line or lines is less than 0.25 


mils. 


"Tire repair" means a process that includes expanding a 


hole, tear, fissure, or blemish in a tire casing by grinding, 


gouging, or applying adhesive and filling the hole or 


crevice with rubber. 


"Undersea-based weapons systems components" means the 


fabrication of parts, assembly of parts or completed units 


of any portion of a missile launching system used on 


undersea ships. 


"VOC" means volatile organic compound. 


"Waterproof resorcinol glue" means a two-part resorcinol-


resin-based adhesive designed for applications where the 


bond line must be resistant to conditions of continuous 


immersion in fresh or salt water. 


9VAC5-40-8680. Standard for volatile organic 


compounds. 


A. No owner or other person shall perform miscellaneous 


industrial adhesive application processes in excess of the 


following limits. 


1. Facilities opting to meet specific emissions limits in lieu 


of the control efficiency in subdivision 2 of this subsection 


shall meet the applicable emissions limits in Table 4-58A. 


TABLE 4-58A. VOC EMISSION LIMITS FOR 


GENERAL AND SPECIALTY ADHESIVE 


APPLICATION PROCESSES 


General Adhesive 


Application Processes 


VOC Emission Limit 


grams per 


liter (g/l) 


pounds per 


gallon 


(lb/gal) 


Reinforced plastic 


composite 


200 1.7 


Flexible vinyl 250 2.1 


Metal 30 0.3 


Porous material (except 


wood) 


120 1.0 


Rubber 250 2.1 


Wood 30 0.3 


Other substrates 250 2.1 


    


Specialty Adhesive 


Application Processes 


VOC Emission Limit 


(g/l) (lb/gal) 


Ceramic tile installation 


adhesive 


130 1.1 


Contact adhesive 250 2.1 


Cove base installation 


adhesive 


150 1.3 


Indoor floor covering 


installation adhesive 


150 1.3 


Outdoor floor covering 


installation adhesive 


250 2.1 
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Perimeter bonded sheet 


floor covering installation 


660 5.5 


Metal to urethane/rubber 


molding or casting 


adhesive 


850 7.1 


Motor vehicle adhesive 250 2.1 


Motor vehicle 


weatherstrip adhesive 


750 6.3 


Multipurpose 


construction 


200 1.7 


ABS welding adhesive 400 3.3 


Plastic solvent welding 


(except ABS) adhesive 


500 4.2 


Sheet rubber lining 


installation 


850 7.1 


Single-ply roof 


membrane installation 


and repair adhesive 


(except EPDM) 250 2.1 


Structural glazing 100 0.8 


Thin metal laminating 


adhesive 


780 6.5 


Tire repair 100 0.8 


Waterproof resorcinol 


glue 


170 1.4 


    


Adhesive Primer Application 


Processes 


VOC Emission Limit 


(g/l) (lb/gal) 


Motor vehicle glass 


bonding primer 


900 7.5 


Plastic solvent welding 


adhesive primer 


650 5.4 


Single-ply roof 


membrane adhesive 


primer 


250 2.1 


Other adhesive primer 250 2.1 


For the purposes of this table, emission limits are mass of 


VOC per volume of adhesive or adhesive primer excluding 


water and exempt compounds, as applied. 


a. The VOC content limits in Table 4-58A for adhesives 


applied to particular substrates shall apply as follows: 


(1) If an owner or other person uses an adhesive or 


sealant subject to a specific VOC content limit for such 


adhesive or sealant in Table 4-58A, such specific limit is 


applicable rather than an adhesive-to-substrate limit. 


(2) If an adhesive is used to bond dissimilar substrates 


together, the applicable substrate category with the 


highest VOC content shall be the limit for such use. 


b. The emission limits in Table 4-58A shall be met by 


averaging the VOC content of materials used on a single 


application process unit for each day (i.e., daily within-


application process unit averaging).  Cross-application 


process unit averaging (i.e., averaging across multiple 


application units) shall not be used to determine these 


emission limits. 


c. VOC content shall be determined as follows: 


(1) For adhesives that are not reactive adhesives, VOC 


content shall be determined using Reference Method 24. 


(2) For reactive adhesives, VOC content shall be 


determined using the procedure for reactive adhesives in 


Appendix A of subpart PPPP of 40 CFR Part 63. 


(3) As an alternative to the methods in subdivisions (1) 


and (2) of this subdivision A 1 c, the manufacturer's 


formulation data may be used. If there is a disagreement 


between manufacturer's formulation data and the results 


of a subsequent test, the test method results shall be used 


unless the facility can demonstrate to the board's 


satisfaction that the manufacturer's formulation data are 


correct. 


2. Facilities opting to meet a control efficiency in lieu of 


the specific emission limits in subdivision 1 of this 


subsection shall meet an overall control efficiency of 85%. 


3. The following materials shall not be subject to the limits 


and controls found in subdivisions 1 and 2 of this 


subsection but shall be subject to the work practices found 


in subdivision B 3 of this section: 


a. Adhesives or adhesive primers being tested or 


evaluated in any research and development, quality 


assurance, or analytical laboratory. 


b. Adhesives or adhesive primers used in the assembly, 


repair, or manufacture of aerospace or undersea-based 


weapon systems. 


c. Adhesives or adhesive primers used in medical 


equipment manufacturing operations. 


d. Cyanoacrylate adhesive application processes. 


e. Application of aerosol adhesives and adhesive primers 


applied with a handheld, disposable can that is pressured 


and that dispenses an adhesive or adhesive primer by 


means of a propellant. Aerosol adhesives are regulated 


by VOC Emission Standards for Consumer Products, 


subpart C of 40 CFR Part 59. Aerosol adhesive primers 


are regulated as "primers" under VOC Emission 



qvn96662

Rectangle



qvn96662

Rectangle







Regulations 


Volume 32, Issue 7 Virginia Register of Regulations November 30, 2015 


1190 


Standards for Aerosol Coatings, subpart E of 40 CFR 


Part 59. 


f. Processes using polyester bonding putties to assemble 


fiberglass parts at fiberglass boat manufacturing facilities 


and at other reinforced plastic composite manufacturing 


facilities. 


g. Processes using adhesives and adhesive primers that 


are supplied by the manufacturer in containers with a net 


volume of 16 ounces or less, or a net weight of one 


pound or less. 


h. Cleaning materials. 


B. The owner of a facility subject to this article shall 


implement the following control options as applicable: 


1. A facility using low-VOC adhesives or adhesive primers 


shall use one of the following application methods: 


a. Electrostatic spray; 


b. HVLP spray; 


c. Flow coat; 


d. Roll coat or hand application, including nonspray 


application methods similar to hand or mechanically 


powered caulking gun, brush, or direct hand application;  


e. Dip coat, including electrodeposition; 


f. Airless spray;  


g. Air-assisted airless spray; or 


h. Other adhesive application method capable of 


achieving a transfer efficiency equivalent to or better 


than that achieved by HVLP spraying. 


2. A facility with product performance requirements or 


other needs that dictate the use of higher-VOC materials 


than those that would meet the emission limits in Table 4-


58A shall either (i) use add-on control equipment with an 


overall control efficiency of 85% or (ii) use a combination 


of adhesives and add-on control equipment on an 


application process unit to meet the emission limits in 


Table 4-58A. Add-on devices may include oxidizers, 


adsorbers, absorbers, and concentrators. 


3. The following work practices for the application of 


adhesives, adhesive primers, and process-related waste 


materials, shall be used: 


a. All VOC-containing adhesives, adhesive primers, and 


process-related waste materials shall be stored in closed 


containers. 


b. Mixing and storage containers used for VOC-


containing adhesives, adhesive primers, and process-


related waste materials shall be kept closed at all times 


except when these materials are being deposited or 


removed. 


c. Spills of VOC-containing adhesives, adhesive primers, 


and process-related waste materials shall be minimized.  


d. VOC-containing adhesives, adhesive primers, and 


process-related waste materials shall be conveyed from 


one location to another in closed containers or pipes. 


4. The following work practices for cleaning activities 


shall be used: 


a. All VOC-containing cleaning materials and used shop 


towels shall be stored in closed containers. 


b. Storage containers used for VOC-containing cleaning 


materials shall be kept closed at all times except when 


these materials are deposited or removed. 


c. Spills of VOC-containing cleaning materials shall be 


minimized. 


d. VOC-containing cleaning materials shall be conveyed 


from one location to another in closed containers or 


pipes.  


e. VOC emissions from cleaning of application, storage, 


mixing, and conveying equipment shall be minimized by 


performing equipment cleaning without atomizing the 


cleaning solvent and by capturing all spent solvent in 


closed containers. 


5. The application of adhesives and adhesive primers 


applied with a handheld, disposable can that is pressured 


and that dispenses an adhesive or adhesive primer by 


means of a propellant shall not be subject to the application 


method limits and controls found in subdivisions 1, 2, and 


4 of this subsection but shall be subject to the work 


practices found in subdivisions 3 and 4 of this subsection. 


9VAC5-40-8690. Standard for visible emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.) of Part II 


of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8700. Standard for fugitive dust/emissions. 


The provisions of Article 1 (9VAC5-40-60 et seq.)  of Part 


II of 9VAC5-40 (Existing Stationary Sources) apply.  


9VAC5-40-8710. Standard for odor. 


The provisions of Article 2 (9VAC5-40-130 et seq.) of Part 


II of 9VAC-40  (Existing Stationary Sources) apply.  


9VAC5-40-8720. Standard for toxic pollutants. 


The provisions of Article 4 (9VAC5-60-200 et seq.) of Part 


II of 9VAC5-60 (Hazardous Air Pollutant Sources) apply. 


9VAC5-40-8730. Compliance. 


A. The provisions of 9VAC5-40-20 (Compliance) apply. 


B. The emission standards in 9VAC5-40-4330 apply to 


coating by coating or to the volume weighted average of 


coatings where the coatings are used on a single coating 


application system and the coatings are the same type or 


perform the same function. Such averaging shall not exceed 


24 hours. 


C. Compliance determinations for control technologies not 


based on compliant coatings (i.e., coating formulation alone) 


shall be based on the applicable standard in terms of pounds 


of VOCs per gallon solids or pounds of VOCs per gallon 
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solids applied according to the applicable procedure in 


9VAC5-20-121. Compliance may also be based on transfer 


efficiency greater than the baseline transfer efficiency of 


9VAC5-40-8680 B if demonstrated by methods acceptable to 


the board according to the applicable procedure in 9VAC5-


20-121. 


9VAC5-40-8740. Compliance schedule. 


The owner shall comply with the provisions of this article as 


expeditiously as possible but in no case later than [ (insert 


date one year after the effective date of this article) February 


1, 2017]. 


9VAC5-40-8750. Test methods and procedures. 


The provisions of 9VAC5-40-30 (Emission testing) apply.  


9VAC5-40-8760. Monitoring. 


The provisions of 9VAC5-40-40 (Monitoring) apply. 


9VAC5-40-8770. Notification, records, and reporting. 


The provisions of 9VAC5-40-50 (Notification, records and 


reporting) apply. 


9VAC5-40-8780. Registration. 


The provisions of 9VAC5-20-160 (Registration) apply. 


9VAC5-40-8790. Facility and control equipment 


maintenance or malfunction. 


The provisions of 9VAC5-20-180 (Facility and control 


equipment maintenance or malfunction) apply. 


9VAC5-40-8800. Permits. 


A permit may be required prior to beginning any of the 


activities specified in this section if the provisions of 9VAC5-


50 (New and Modified Stationary Sources) and 9VAC5-80 


(Permits for Stationary Sources) apply. Owners 


contemplating such action should review those provisions and 


contact the appropriate regional office for guidance on 


whether those provisions apply. 


1. Construction of a facility. 


2. Reconstruction (replacement of more than half) of a 


facility. 


3. Modification (any physical change to equipment) of a 


facility. 


4. Relocation of a facility. 


5. Reactivation (re-startup) of a facility. 


6. Operation of a facility. 


VA.R. Doc. No. R10-2124; Filed October 29, 2015, 11:48 a.m.  


  ––––––––––––––––––   


TITLE 12. HEALTH 


STATE BOARD OF HEALTH 


Fast-Track Regulation 


Title of Regulation: 12VAC5-110. Regulations for the 


Immunization of School Children (amending 12VAC5-


110-10, 12VAC5-110-70, 12VAC5-110-80, 12VAC5-110-


90).  


Statutory Authority: §§ 22.1-271.2, 32.1-12, and 32.1-46 of 


the Code of Virginia. 


Public Hearing Information: No public hearings are 


scheduled.  


Public Comment Deadline: December 30, 2015. 


Effective Date: January 14, 2016.  


Agency Contact: James Farrell, Director, Division of 


Immunization, Department of Health, 109 Governor Street, 


Richmond, VA 23219, telephone (804) 864-8055, or email 


james.farrell@vdh.virginia.gov. 


Basis: Sections 22.1-271.2 and 32.1-46 of the Code of 


Virginia provide the State Board of Health with the authority 


to promulgate regulations regarding immunization of school 


children. 


Purpose: Regulations are necessary to ensure children are 


protected to the extent possible from vaccine-preventable 


diseases and to protect indirectly the health of all Virginians. 


Recent periodic review of existing regulations identified 


language that is unclear or should be modified to address 


technological changes. 


Rationale for Using Fast-Track Process: While some changes 


are the result of comments received during the periodic 


review process, additional changes are suggested to clarify 


issues that have been identified since the most recent 


amendments were enacted. None of the suggested changes 


will change any currently required immunizations or result in 


significant changes to current practice. 


Substance: Amendments to the current regulations (i) update 


and clarify definitions; (ii) remove references to outdated 


versions of forms and ACIP schedules; (iii) clarify that a 


printout of an electronic record can be accepted without the 


signature of a nurse or physician; (iv) clarify that 


pneumococcal conjugate vaccine is not required for children 


enrolling in kindergarten; (v) clarify how long after the fourth 


birthday is allowable for those vaccines that are required to be 


administered on or after the fourth birthday; (vi) add mumps 


to the list of diseases for which demonstration of immunity is 


acceptable; (vii) clarify that the certificate of religious 


exemption must be notarized; and (viii) update 


responsibilities of admitting officials. 


Issues: The primary advantages to the agency and the public 


are that current regulations ensure that children are 


appropriately protected to the extent possible from vaccine-


preventable diseases. This also indirectly protects the health 
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ENCLOSURE 3


PUBLIC PARTICIPATION RECORD


The complete record of public participation activities is located at the Air Division of the
Department of Environmental Quality. The department contact to access this
information is the Director, Air Division. As required by Section 2.1(h) of Appendix V of
40 CFR Part 51, comments received and responses thereto have been summarized.
Included is a brief statement of the subject, the identification of the commenter, the
summary of the comment and the response (analysis and action taken). Each issue is
discussed in light of all of the comments received that affect that issue. All comments
have been reviewed and responses developed based on an evaluation of the issues
raised in consideration of the overall goals and objectives of the air quality program and
the intended purpose of the document under review.


For Revisions C09, D09 and E09: The summaries and responses to comments for
these revisions were provided with the initial SIP submittals of February 1, 2016.


For Revision D97: The summary and response to comments follows.


For Revision B16:


1. SUBJECT: Variance in case of an extended breakdown period.


COMMENTER: U.S. EPA, Region III


TEXT: If Virginia submits 9VAC5-20-180 E as part of the SIP, Virginia must also
submit 9VAC5-20-50 A to be included into the SIP. In addition, any variance that is
subsequently applied for pursuant to 9VAC5-20-180 E must also be submitted for SIP
approval.


RESPONSE: 9VAC5-20-180 E was not amended in any of these regulatory actions
and is therefore not being submitted as part of this SIP revision. (See the public notice
in Attachment 2 of this submittal: "Only the directly amended provisions of the proposal
will be submitted as a revision to the Commonwealth of Virginia SIP.") 9VAC5-20-180
E was most recently submitted to EPA on November 4, 1992 and approved by EPA on
May 2, 1995 (60 FR 21451), and has not been amended since. Additionally, 9VAC5-20-
50 A has never been included into the Virginia SIP and we do not propose to do so
now. The purpose of Revision B16 is to correct the immediate issue relative to the SIP
Call, and this has been accomplished to Region III's satisfaction.


Normally, unaffected portions of a complete section in a proposal are provided in order
to provide context and assist in the review of the proposal. In this case, however, in
order to avoid confusion over what portions of the regulations are being submitted for
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SIP approval, subsection E will be redacted from the final submittal.


2. SUBJECT: Variances.


COMMENTER: U.S. EPA, Region III


TEXT: In accordance with 9VAC5-20-180 G, if excess emissions occur due to a
malfunction, an owner may demonstrate that they have met the procedural
requirements of this section (9VAC5-20-180) or may submit an acceptable application
for a variance. It is unclear what the process is for an owner to apply for such a
variance. Please explain this process. It is also unclear when such a variance would be
applicable. Is a variance for prospective emissions?


RESPONSE: As discussed in the response to item 1, the variance procedure is not
adopted into the SIP, has not been modified by any of the regulatory amendments, is
not relevant to the immediate issue of the SIP Call, and will not be submitted as a SIP
revision.


3. SUBJECT: Variances.


COMMENTER: U.S. EPA, Region III


TEXT: If the language in 9VAC5-20-180 G regarding a variance is submitted as a SIP
revision, all variances subsequently granted must also be submitted for SIP approval.


RESPONSE: As discussed in the response to item 1, the variance procedure is not
adopted into the SIP, has not been modified by any of the regulatory amendments, is
not relevant to the immediate issue of the SIP Call, and will not be submitted as a SIP
revision.


4. SUBJECT: Support for the proposal.


COMMENTER: Dominion


TEXT: We support the incorporation of Virginia's revised malfunction regulations into
the SIP as we believe this will help to avoid any confusion over the applicable federal
versus state law regarding treatment of malfunctions.


RESPONSE: Support for the proposal is appreciated.


SIP\NONATTN PLANS\2016\B16-SIP-3.DOC
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COMMONWEALTH OF VIRGINIA
STATE AIR POLLUTION CONTROL BOARD


SUMMARY AND ANALYSIS OF PUBLIC TESTIMONY FOR
REGULATION REVISION D97


SPECIAL PROVISIONS FOR EXISTING SOURCES,
NEW AND MODIFIED SOURCES, AND


HAZARDOUS AIR POLLUTANT SOURCES
(9VAC5 CHAPTERS 10, 20, 40, 50 and 60)


INTRODUCTION


At the January 1999 meeting, the Board authorized the Department to promulgate for
public comment a proposed regulation revision concerning special provisions contained in
several locations throughout the Board's regulations as follows: Definitions, Chapter 10;
General Provisions, Chapter 20, Part II; Existing Sources, Chapter 40, Part I; New and
Modified Sources, Chapter 50, Part I; and Hazardous Air Pollutant Sources, Chapter 60,
Part I.


A public hearing was advertised accordingly and held in Richmond on November 17, 1999
and the public comment period closed on December 10, 1999. The proposed regulation
amendments subject to the hearing are summarized below followed by a summary of the
public participation process and an analysis of the public testimony, along with the basis
for the decision of the Board.


SUMMARY OF PROPOSED AMENDMENTS


The proposed regulation amendments concerned provisions covering special provisions
for existing sources, new and modified sources, and hazardous air pollutant sources. A
summary of the amendments follows: (The changes are accompanied with citations to the
appropriate sections of the regulation.)


1. The term "malfunction" has been changed to clarify that failure of air pollution control
equipment caused by poor maintenance or careless operation will not be considered a
"malfunction." [9VAC5-10-20]


2. The term "reference method" has been modified to include a reference to Appendix M of
the Code of Federal Regulations. This appendix includes new test methods approved by
EPA for inclusion into the state implementation plan. [9VAC5-10-20]


3. The term "volatile organic compound" has been modified to conform to the EPA
definition with regard to substances exempted from being identified as a volatile organic
compound (VOC). [9VAC5-10-20]
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4. Changes have been made to some other definitions to make them consistent with
recent amendments to other regulations of the Board. [9VAC5-10-20]


5. Provisions have been changed to be consistent with recommendations made pursuant
to the review of existing regulations mandated by Executive Order 15(94). [9VAC5-20-180
B, C, D, G]


6. Provisions pertaining to malfunctions for hazardous air pollution sources have been
revised because they are not consistent with requirements pertaining to sources which
meet federal NESHAPS and MACT standards for hazardous air pollutants. [9VAC5-20-
180 F]


7. Provisions for compliance have been changed to allow the use of alternative equivalent
methods to determine compliance with federal requirements only when approved by the
Administrator of EPA. [9VAC5-40-20 A 2]


8. Provisions governing compliance with opacity standards have been changed to require
the following:


a. opacity observations shall be conducted concurrently with the initial emission test
following certain criteria and conditions, [9VAC5-40-20 A 3, G 1]


b. opacity observations shall be reported to the board, [9VAC5-40-20 G 2]


c. a continuous opacity monitor may be used provided specific protocols are
followed, and [9VAC5-40-20 G 4, 5]


d. a waiver may be granted by the Board to a source that fails to meet any
applicable opacity standard provided that specific conditions are met. [9VAC5-40-20 G 6,
7, 8]


9. Provisions have been added to allow the use of any credible evidence or information for
determining compliance certifications or violations. [9VAC5-40-20 J]


10. Provisions have been added specifying that appropriate reference test methods shall
be used for emission testing unless the board, in advance, deems otherwise using criteria
specified in the regulation. [9VAC5-40-30 A]


11. Provisions have been added specifying excess emissions during periods of start-up,
shutdown or malfunction shall not be considered a violation during emission testing unless
otherwise specified in the applicable standard. [9VAC5-40-30 C]


12. Provisions have been added requiring that sampling ports shall be adequate for
applicable test methods. [9VAC5-40-30 F 1]
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13. Provisions have been added that require continuous monitoring systems meet the
performance specifications specified in 40 CFR Part 60. [9VAC5-40-40 A]


14. Provisions have been added that require continuous opacity monitoring systems to be
subject to a performance evaluation and conform to EPA performance specifications.
[9VAC5-40-40 D]


15. Provisions have been modified to require that the Board have no less than 30 day
notification for opacity compliance observations. [9VAC5-40-50 A 3, 4]


16. Provisions have been added that require semiannually reporting for owners that install
a continuous monitoring system unless more frequent reporting is requires by a specific
emission standard, or the Board determines that more frequent reporting is required.
[9VAC5-40-50 C]


17. Provisions have been added providing that certain general provisions of 40 CFR Part
60 are to be implemented under the authority of this part. [9VAC5-50-10 E]


18. Provisions for compliance have been changed to allow the use of alternative
equivalent methods to determine compliance with federal requirements only when
approved by the Administrator of EPA. [9VAC5-50-20 A 2]


19. Provisions governing compliance with opacity standards have been changed to require
the following:


a. opacity observations shall be conducted concurrently with the initial emission test
following certain criteria and conditions, [9VAC5-50-20 A 3, G 1]


b. opacity observations shall be reported to the board, [9VAC5-50-20 G 2]


c. a continuous opacity monitor may be used provided specific protocols are
followed, and [9VAC5-50-20 G 4, 5]


d. a waiver may be granted by the Board to a source that fails to meet any
applicable opacity standard provided that specific conditions are met. [9VAC5-50-20 G 6,
7, 8]


20. Provisions have been added to allow the use of any credible evidence or information
for determining compliance certifications or violations. [9VAC5-50-20 I]


21. Provisions have been added specifying that appropriate reference test methods shall
be used for performance testing unless the board, in advance, deems otherwise using
criteria specified in the regulation. [9VAC5-50-30 A]
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22. Provisions have been added specifying excess emissions during periods of start-up,
shutdown or malfunction shall not be considered a violation during emission testing unless
otherwise specified in the applicable standard. [9VAC5-50-30 C]


23. Provisions have been added requiring that sampling ports shall be adequate for
applicable test methods. [9VAC5-50-30 F 1]


24. Provisions have been added that require continuous monitoring systems meet the
performance specifications specified in 40 CFR Part 60. [9VAC5-50-40 A]


25. Provisions have been added that require continuous opacity monitoring systems to be
subject to a performance evaluation and conform to EPA performance specifications.
[9VAC5-50-40 D]


26. Provisions have been modified to require that the Board have no less than 30 day
notification for opacity compliance observations. [9VAC5-50-50 A 6, 7]


27. Provisions have been added that require semiannually reporting for owners that install
a continuous monitoring system unless more frequent reporting is requires by a specific
emission standard, or the Board determines that more frequent reporting is required.
[9VAC5-50-50 C]


28. Provisions have been added providing that certain general provisions of 40 CFR Part
61 and 40 CFR Part 63 are to be implemented under the authority of this part. [9VAC5-60-
10 B, C]


29. Provisions for compliance have been changed to allow the use of alternative
equivalent methods to determine compliance with federal requirements only when
approved by the Administrator of EPA. [9VAC5-60-20 A 2]


30. Provisions have been added to allow the use of any credible evidence or information
for determining compliance certifications or violations. [9VAC5-60-20 E]


31. Provisions have been added specifying that appropriate reference test methods shall
be used for emission testing unless the board, in advance, deems otherwise using criteria
specified in the regulation. [9VAC5-60-30 A]


32. Provisions have been added specifying excess emissions during periods of start-up,
shutdown or malfunction shall not be considered a violation during emission testing unless
otherwise specified in the applicable standard. [9VAC5-60-30 C]


33. Provisions have been added requiring that sampling ports shall be adequate for
applicable test methods. [9VAC5-60-30 E 1]
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SUMMARY OF PUBLIC PARTICIPATION PROCESS


A public hearing was held in Richmond, Virginia on November 17, 1999. One person
attended the hearing, and did not offer testimony; and five additional written comments
were received during the public comment period. As required by law, notice of this hearing
was given to the public on or about October 11, 1999 in the Virginia Register and in seven
major newspapers (one in each Air Quality Control Region) throughout the
Commonwealth. In addition, personal notice of this hearing and the opportunity to
comment was given by mail to those persons on the Department's list to receive notices of
proposed regulation revisions. A list of hearing attendees and the complete text or an
account of each person's testimony is included in the hearing report which is on file at the
Department.


ANALYSIS OF TESTIMONY


Below is a summary of each person's testimony and the accompanying analysis. Included
is a brief statement of the subject, the identification of the commenter, the text of the
comment and the Board's response (analysis and action taken). Each issue is discussed
in light of all of the comments received that affect that issue. The Board has reviewed the
comments and developed a specific response based on its evaluation of the issue raised.
The Board's action is based on consideration of the overall goals and objectives of the air
quality program and the intended purpose of the regulation.


1. SUBJECT: 111(d)/129 Plans (9VAC5-40-20 and 9VAC5-50-20)


COMMENTER: United States Environmental Protection Agency (EPA)


TEXT: The proposed amendments for Existing Stationary Sources, 9VAC5-40-20 G 6,
and New and Modified Stationary Sources, 9VAC5-50-20 G 6, both contain a VE waiver
provision for a source that fails to meet an applicable opacity standard, provided that
specific Board conditions are met. Such a waiver is not consistent with the requirements of
Subpart B, unless the submitted 111(d) plan properly provides for the application of "less
stringent emissions standards" through a demonstration consistent with the requirements
of 40 CFR 60.24(f). Specifically, a reduced VE emissions standard or provision, for
example, is approvable only if the State demonstrates to EPA with respect to the
designated facility or class of facilities that: 1) the cost of control would be unreasonable
because of plant age, location, or basis process design; 2) it would be a physical
impossibility to install necessary control equipment; and 3) there are other factors that
make the application of less stringent emission standards more reasonable.


Furthermore, for solid waste incinerator 111(d)/ 129 plans, the "at least as protective as
the emissions guidelines (EG)" maximum available control technology (MACT)
requirement of Section 129 of the CAA now eliminates the plan flexibility provided under
40 CFR 60.24(f) for the application of "less stringent emissions standards". 40 CFR
60.24(f) of Subpart B was revised on December 19, 1995 (see 60 FR 65414) to provide for
this more stringent requirement for 111(d)/129 plan approvals.
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Accordingly, the above concern must be properly addressed with the submittal of any
Virginia 111(d) or 129 plan that includes the proposed VE waiver.


RESPONSE: The commenter is correct regarding submittals of 111(d) plans. It is not
intended to make these provisions a part of a 111(d) Plan submittal at this time.


No changes have been made to the proposal based on this comment.


2. SUBJECT: Startup, Shutdown, Malfunction and Maintenance


COMMENTER: U.S. EPA


TEXT: EPA recently clarified its existing policy on excess emissions during periods of
startup, shutdown and malfunction. The policy is described in the memorandum, "State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup,
and Shutdown" dated September 20, 1999. EPA is currently reviewing all SIPs to ensure
that they adhere to the policies outlined in the memorandum. Since the state is revising
portions of 9VAC5-20-180 Facility and Control Equipment Maintenance or Malfunction,
this provides an opportunity to revise this portion of the regulations in accordance with this
policy. EPA's existing policy regarding excess emissions during maintenance is contained
in an older memo entitled "Policy on Excess Emissions During Startup, Shutdown,
Maintenance and Malfunctions" dated February 15, 1983.


9VAC5-40-30 C contains revised language that states "Operations during periods of
startup, shutdown and malfunction shall not constitute representative conditions for the
purpose of an emission test nor shall emissions in excess of the level of the applicable
emission limit during periods of startup, shutdown, and malfunction be considered a
violation of the applicable emission limit unless otherwise specified in the applicable
standard." This blanket exemption from emission standards during periods of startup,
shutdown, and malfunction cannot be approved as a SIP revision. Provisions related to
excess emissions must adhere to the criteria and limitations identified in the EEM memo.


This comment also applies to 9VAC5-50-30 C.


RESPONSE: It is the intent to develop regulatory programs that ensure equity in
enforcement and consistency in implementation across all regions of Virginia. The
regulatory program for the control and abatement of air pollution in the Commonwealth is a
comprehensive program that includes a variety of federal program including § 110,
§ 111(d) and § 129 submittals, NSPS, MACT, Title V and various other permit programs. It
has been the policy to incorporate, when appropriate, the general provisions found
Subpart A of 40 CFR Part 60 as the basis for the special provisions included in 9VAC5
Chapter 40 (existing sources) and 9VAC5 Chapter 50 (new and modified sources). This is
done to enhance the possibility of EPA approval and to maintain a certain level of
consistency between the regulation of implementation plan sources and NSPS sources for
which the state has delegation from EPA. This approach also helps ensure consistent
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enforcement; minimizes different interpretations of language between the state and EPA;
and reduces the burden of possibly conflicting requirements since the state must not
substantively change the NSPS requirements if it is to maintain the delegation authority.


Following the above concept, one of the changes in this proposal was to include in
9VAC5-40-30 C and 9VAC5-50-30 C certain provisions of 40 CFR 60.8(c), which provide:
"Operations during periods of startup, shutdown and malfunction shall not constitute
representative conditions for the purpose of an emission test nor shall emissions in excess
of the level of the applicable emission limit during periods of startup, shutdown, and
malfunction be considered a violation of the applicable emission limit unless otherwise
specified in the applicable standard."


This language provides that excess emissions during startup, shutdown and malfunction
are not an violation of the applicable standard for NSPS sources, in effect an exemption
for NSPS sources.


The 1999 EEM memo says: "In general, startup and shutdown of process equipment are
part of the normal operation of a source and should be accounted for in the planning,
design, and implementation of operating procedures for the process and control
equipment. Accordingly, it is reasonable to expect that careful and prudent planning and
design will eliminate violations of emission limitations during such periods." It is distressing
that EPA feels that the newer NSPS sources cannot meet the above criteria and should be
granted this exemption while the generally older SIP sources should not be granted the
exemption. For the SIP sources, the owners may not have had the opportunity to plan and
design the source to address these startup and shutdown issues. Also, EPA mentions that
states that regulate the NSPS sources should not change the NSPS requirements to meet
the policies in the 1983 (maintenance) and 1999 (EEM) memos. No rationale is provided
for why NSPS sources should have less stringent requirements addressing this issue than
implementation plan sources. It will be difficult for state enforcement staff to go to a facility
that has two emissions units, one being an implementation plan source and one being a
NSPS source, and having to tell the owner the implementation plan source must meet
more stringent requirements than the NSPS source.


In the above comment EPA says: "This blanket exemption from emission standards during
periods of startup, shutdown, and malfunction cannot be approved as a SIP revision.
Provisions related to excess emissions must adhere to the criteria and limitations identified
in the EEM memo." As mentioned previously, the language to which EPA objects is taken
verbatim from 40 CFR 60.8(c). While this provision of 40 CFR 60.8(c) is not entirely clear,
it may be in erroneous to refer to the provision as being a "blanket exemption." The
exemption may not be blanket but only applicable during stack tests since it appears in 40
CFR 60.08 (performance tests) as opposed to 40 CFR 60.11 (compliance with standards
and maintenance requirements). It would seem that any blanket exemption should be in
40 CFR 60.11 which does contain one blanket exemption in 60.11(c).


Given the choice between the requirements of the 1983 maintenance memo verses the
requirements of the Code of Federal Regulations, Virginia believes it is more prudent to
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include the language out of the CFR. However, changes have been made to clarify that
this "blanket exemption" is only for initial emission or performance tests.


3. SUBJECT: Startups, Shutdowns, and Malfunctions


COMMENTER: Reynolds Metals


TEXT: We endorse the clarification of the long-standing exemption from enforcement for
"excessive" emissions during periods of startups, shutdowns, and malfunctions. These
exemptions appear in 9VAC5-40-30 C, 9VAC5-50-30 C, and 9VAC5-60-30 C. However,
we vehemently disagree with the analysis of this issue contained in the preamble to these
proposed regulations. It is apparent that the person performing the review is not aware of
some of the safety and other issues that are present at manufacturing facilities during
periods of startup, shutdown, and malfunctions. The reviewer believes that industries are
not doing all they can to minimize emissions during periods of startup, shutdown, and
malfunction; and, that industry should be held to meet the same emission standards as
apply during periods of normal operations. Furthermore, the reviewer believes that there is
a significant financial benefit to this exemption and that industry should be forced to
comply with the "normal" operating standards during the "non-normal" periods. We believe
these allegations are simply not true in general. All industries in Virginia are held to the
same standard of operating their equipment with good principles and practices of air
pollution control and the obligation to continually minimize emissions. There are good and
longstanding reasons that sources have not been held the "normal operating" standards
during these periods. We applaud the DEQ for proposing straightforward language.


RESPONSE: Support for the proposal is appreciated. Please note, however, that
language will be added to the regulation to clarify that the exemption applies only during
initial emission or performance testing. Concerning the analysis in the "preamble" of the
regulations, the commenter is referring to the economic analysis conducted by the
Department of Planning and Budget.


4. SUBJECT: Facility and Control Equipment Maintenance or Malfunction


COMMENTER: U.S. EPA


TEXT: 9VAC5-20-180 B and C indicate that excess emissions for maintenance or
malfunction that do not exceed one hour do not need to be reported. These sections imply
that these excess emissions are not a violation of a source's emission limit. Although an
hour may seem like a brief time period, short-term standards could be effected by any time
period when a source had excess emissions. This automatic "exemption" should be
removed or clarified to indicate that these emissions may still be considered a violation. As
mentioned previously, EPA's policy on excess emissions during maintenance can be
found in the Maintenance memo cited above, and the policy on excess emissions and
malfunctions can be found in the EEM memo.
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RESPONSE: This comment is acceptable and appropriate changes reflecting the intent of
the comment have been made to the proposal to clarify that 9VAC5-20-180 applies to all
excess emissions during facility and control equipment maintenance or malfunction.


5. SUBJECT: Facility and Control Equipment Maintenance or Malfunction


COMMENTER: U.S. EPA


TEXT: Section G in 9VAC5-20-180 states that "No violation of applicable emission
standards or monitoring requirements shall be judged to have taken place if the excess
emissions or cessation of monitoring activities is due to a malfunction provided that: . . .
sources follow procedures as outlined in this section on malfunctions. While some of the
procedures outlined in the section reflect the criteria that may be used to establish an
affirmative defense, the section lacks portions of the criteria and limitations outlined in the
EEM memo. The state should incorporate the appropriate criteria as outlined in the EEM
memo into this section of their regulations.


RESPONSE: Provisions have been added to ensure that all criteria and limitations to
establish an affirmative defense are included.


6. SUBJECT: Compliance


COMMENTER: U.S. EPA


TEXT: In 9VAC5-40-20 A 2 and 9VAC5-50-20, the regulations state that "Compliance with
federal requirements in this chapter may be determined by alternative or equivalent
methods only if approved by the administrator." Since compliance depends upon testing
methods as well as the performance of testing/monitoring equipment, EPA interprets this
statement as requiring administrator approval for changes to these types of items, such as
performance specifications of Continuous Opacity Monitoring Systems (COMS) or waiving
the requirements for an emissions test.


RESPONSE: Section 110 state implementation plans (SIP) are to be developed and
implemented by states after approval by EPA. EPA has traditionally tried to limit
discretionary authority of the states. Limiting discretionary authority in the typically
bureaucratic way is very difficult to administer because it is impossible to write a regulation
that covers every contingency that may come up and to address situations where flexibility
is needed in a timely manner. The SIP revision is a particularly difficult mechanism for this
purpose as it has been the Commonwealth's experience that EPA cannot handle the
workload associated with this approach in a timely manner and the action timetable on a
particular revision is typically measured in years. EPA also has difficulty in promulgating
regulations within reasonable timetable. For this reason, EPA generally addresses these
types of issues by policy rather than promulgating regulations. The recent memos cited in
comment #2 on excess emissions are examples. Whether regulating by policy is
enforceable is questionable, but in any case that is the system.
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There is, however, one instance where EPA does limit discretionary authority by
regulation. This addresses the use of alternative test methods and is found in 40 CFR
51.212(c)(2). A comparable but less clear provision is found in 40 CFR 60.24(b)2,
applicable to § 111(d) implementation plans.


The currently approved SIP allows the use of (in lieu of the EPA reference methods)
alternative or equivalent test methods upon approval of the Board. State regulations also
contain provisions (9VAC5-20-180, copy attached) that recognize that the Board may have
to get EPA approval to implement certain decisions in the regulatory program. However,
these provisions are non-specific in order to deal with the wide range of procedural
mechanisms EPA has for granting discretionary authority and to minimize the bureaucracy
associated with the decision making process. The new, specific provisions of 9VAC5-40-
20 A 2 and 9VAC5-50-20 A 2 are intended to update the SIP to meet the requirements of
40 CFR 51.212(c)(2) and 40 CFR 60.24(b)2, nothing more. Essentially these new
provisions establish a dual approval system whereby the use of alternative or equivalent
test methods must be approved by both the Board and EPA.


No changes have been made to the proposal based on this comment.


7. SUBJECT: Compliance


COMMENTER: American Electric Power


TEXT: In 9VAC5-40-20 A 3 and 9VAC5-50-20 A 3, the protocol to determine the initial
compliance of a source with the revised regulation requires a minimum total time of
observations of three (3) hours (30 six-minute averages) for the emission test or other set
of observations (meaning those fugitive type emission sources subject only to an opacity
standard). Fugitive emissions are defined in 9VAC5-40-70 C and 9VAC5-50-70 C as
"emissions which are generated by industrial or other activities and which do not pass
through a stack, chimney, vent, or other functionally equivalent opening, but which may
escape from openings (such as windows, doors, ill-fitting closures or poorly maintained
equipment) or material handling equipment". The requirement for unnecessarily testing all
potential sources for fugitive emissions, as required in the proposed rule, is burdensome to
industry. A typical source or material handling system may have several potential sources
for fugitive emissions, including several hundred feet of conveyor. The time required to
perform a 3-hour test on each potential source may run into weeks of testing. An
alternative protocol is recommended which will first allow the source to perform a visible
qualitative evaluation, looking at the potential sources for visible fugitive emissions over a
much shorter time frame. If visible emissions are discovered, provide the option for the
source to correct the problem or perform opacity testing on a 6-minute or 12-minute time
period to verify compliance with the standard. If the emission is below the standard, no
further action is required. If the standard is exceeded, the 3-hour test is required to be
completed after corrective actions are taken.


RESPONSE: The new language in 9VAC5-40-20 A 3 and 9VAC5-50-20 A 3 is directly
from the CFR and is necessary to ensure equity and consistent implementation of air
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regulatory programs as well as be consistent with EPA requirements (See response to
comment #2). However, the regulation does provide for the use of alternative and
equivalent test methods upon the approval of the Board and, if necessary, EPA. It should
be noted that the new language addresses initial compliance. For existing sources the
procedure would be used for determining initial compliance with a new regulation,
emission standard, etc., not necessary for ongoing compliance evaluations.


No changes have been made to the proposal based on this comment.


8. SUBJECT: Compliance


COMMENTER: American Electric Power


TEXT: In 9VAC5-40-20 G and 9VAC5-50-20 G, the provisions for demonstrating
compliance with opacity standards appear to develop a pecking order where the State will
first consider data by visual reading by Reference Method 9, followed by continuous
monitoring using a transmissometer. While COM may be petitioned to be the compliance
monitoring method, these two sections state that Reference Method 9 data will determine
compliance if both COM and Method 9 data are available for the same period of time.
While Method 9 is a reference method, the method is dependent on both a human
element of the visual reader and a environmental element when considering the time of
day, sky conditions, wind variations and so on. The COM data developed by equipment
designed and operated according to the specifications developed by the EPA and state
should be considered equally with that of visual data and the conditions that existed at the
time of the readings. Both methods will need to take into account the conditions of when
the measurement was taken. Because of the uncertainty of which measurement will
provide the more credible result, considering operating and environmental conditions, no
specific order should be included into a regulation. If the State has information to indicate,
at all times, the visual reading is more credible than the transmissometer, this should be
provided or referenced.


RESPONSE: As mentioned in the response to comment #2, the Board attempts to adopt
and implement a comprehensive air pollution abatement program across the
Commonwealth. The method described is not arbitrary but rather a logical approach to
determine compliance so that all sources are dealt with in an equitable and consistent
manner. If necessary, case-by-case evaluations and determinations are made.


No changes have been made to the proposal based on this comment.


9. SUBJECT: Any Credible Evidence (ACE) Provisions


COMMENTER: Virginia Manufacturers Association (VMA) and Reynolds Metals


TEXT: The Board proposes to add 9VAC5-40-20 J, 5-50-20 I, and 5-60-20 E "to allow the
use of any credible evidence or information for determining compliance certifications or
violations." 16 Va. Reg. 134 and 135. The VMA believes the acceptability of certain
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information as evidence of a violation of the law is an evidentiary matter squarely within
the province of the courts. Neither EPA nor a state agency can dictate what is "credible"
evidence for the purpose of determining compliance with the law. We believe that as an
evidentiary matter, a statement in the Virginia air regulations about the use of any credible
evidence is totally inappropriate. (We also note that language mandating the use of any
credible evidence found its way into the Department's "boilerplate" permit language. The
VMA has previously expressed its objections in general to the inclusion of ACE language
in permits and specifically about the wording of the ACE boilerplate.)


The ACE provisions are undoubtedly being inserted because EPA wants them in the
Virginia regulations. The VMA urges the Board to resist EPA's pressure to include
inappropriate ACE provisions in the Virginia air regulations. We recommend the Board
delete the ACE provisions before finalizing the revisions proposed in D97.


RESPONSE: Prior to the 1990 Amendments, violations of air emissions could only be
proved by using reference test method data. Section 113(e) of the Act included the follow
new phrase (underlined) in the list of factors to consider in determining penalties: the size
of the business, the economic impact of the penalty on this business, the violators' full
compliance history and good faith efforts to comply, the duration of the violation as
established by any credible evidence (including evidence other than the applicable test
method), payment by the violator of penalties previously assessed for the same violation,
the economic benefit of noncompliance, and the seriousness of the violation.


EPA promulgated a regulation in 1997 that allowed "any credible evidence" to be used to
establish a violation. It is referred to as the ACE Rule. The provisions of this rule can now
be used in all federal permit programs, including Title V of the CAA. EPA has also
indicated that not including this language into state regulatory programs will be considered
a violation of federal regulations and grounds for SIP disapproval. This same language is
included in the federal NSPS, NESHAPS, and MACT programs. It is also included in 40
CFR Part 52 of the federal regulations dealing with Federal Implementation Plans.


The regulation has survived a court case brought before the U.S. Court of Appeals for the
District of Columbia as well as a subsequent appeal to the U.S. Supreme Court. On June
21, 1999, the high court denied a request by industry petitioners to review the rule. The
refusal to take the case upholds the earlier ruling by the D.C. circuit court.


Industry must cope with the requirement in most federally enforceable programs. To
ensure compliance with the SIP submittal requirements and to provide state enforcement
personnel the tools outlined in the CAA, it is necessary for the language to remain in the
regulation.


No changes have been made to the proposal based on this comment.


10. SUBJECT: Any Credible Evidence Provisions


COMMENTER: American Electric Power
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TEXT: With the inclusion of the Credible Evidence statement in part 9VAC5-40-20 H and
9VAC5-50-20 I, the submittal of compliance certifications or determination of whether a
violation of a standard has occurred or is occurring shall not preclude the use, including
the exclusive use, of any credible evidence or information. The evidence shall at that time
be weighed and a determination made of the appropriate use of the information presented.
As discussed above (comment 8) by providing a hierarchy of test methods, the ability to
discern credible and possibly more accurate information will be removed from the agency.


RESPONSE: The universe of appropriate information (or evidence) to be considered in
the determination of a violation is enhanced, not limited by including the ACE language
into the regulation. The commenter is correct that the logical approach and procedures for
conducting a specific reference method for opacity, for example, may be structured, but
the inclusion of the ACE language makes it possible to utilize any credible evidence,
including data gathered outside of the boundaries of a reference method. It is recognized
that this additional information may be either a benefit or a burden to the source when
making considering whether a violation has occurred.


No changes have been made to the proposal based on this comment.


11. SUBJECT: Redefining "Federally Enforceable Requirements"


COMMENTER: VMA and Reynolds Metals


TEXT: Proposed revisions in D97 would significantly change the concept of "federally
enforceable requirements" in the Virginia regulations. Specifically, the definition of
"federally enforceable" in 9VAC5-10-20 and the definition of "federal requirements" in
9VAC5-40-20 A 2, 5-50-20 A 2, and 5-60-20 A 2 include in relevant part:


Limitations and conditions that are part of a federal construction permit issued
under 40 CFR 52.21 or any construction permit issued under regulations
approved by EPA in accordance with 40 CFR Part 51.


Limitations and conditions that are part of an operating permit issued pursuant to
a program approved by EPA into a [state implementation plan] as meeting EPA's
minimum criteria for federal enforceability, including adequate notice and
opportunity for EPA and public comment prior to issuance of the final permit and
practicable enforceability.


This would mean that any and all terms contained in preconstruction permits issued by the
Department pursuant to Virginia's minor new source review permitting program, 9VAC5-
80-10, or in a state operating permit issued pursuant to 9VAC5 Chapter 80, Article 5, with
public notice would be enforceable by the EPA and citizens under the federal Clean Air
Act. This would include even those permit terms based on state-only requirements that are
not otherwise enforceable under the federal Clean Air Act. Such state-only requirements
would include requirements governing odor (9VAC5 Chapters 40 and 50, Article 2), state







14


air toxics (9VAC5, Chapters 40 and 50, Article 3), and any other regulatory requirements
that have not been approved by the EPA for inclusion in the Virginia SIP.


We understand EPA has recently begun insisting that terms and conditions of permits
issued pursuant to SIP approved permitting programs are federally enforceable. We think
this represents a departure from the prevailing understanding in Virginia. To illustrate, the
Virginia Title V regulations currently do not require permit terms derived from state-only
requirements to be included as applicable requirements in a source's Title V permit. EPA
granted interim approval of Virginia's Title V program without objection to this approach.
However, again at EPA's recent insistence, the Board is in the process of changing
Virginia's Title V regulations on this point.


VMA strongly urges the Department and Board to resist EPA's strong-arm tactics to create
federal enforceability where it didn't exist in the past. We have serious concerns about the
legality of EPA's position. We are also very concerned about the practical consequences
to Virginia businesses of EPA's federalization of Virginia law, particularly in the NSR and
Title V permitting programs in Virginia. We recommend the Board and Department delete
the new provisions changing the concept of federal enforceable requirements and
continue using the current concept unless and until EPA issues a formal SIP call to
Virginia requiring it to adopt EPA's concept.


RESPONSE: This proposal does not change the concept of "federally enforceable
requirements" but reflects the concept as it currently exists. The concept of what
requirements are federally enforceable is determined by the enabling regulations for the
programmatic requirement. In addition, the definitions and provisions in this proposal
related to this issue are sufficiently flexible as to allow changes.


The commenter states this proposal would make "... any and all terms contained in
preconstruction permits issued by the Department pursuant to Virginia's minor new source
review permitting program, 9VAC5-80-10, or in a state operating permit issued pursuant to
9VAC5 Chapter 80, Article 5, with public notice would be enforceable by the EPA and
citizens under the federal Clean Air Act."


This is incorrect. The construct of the regulations for those permit programs and how they
are incorporated in the SIP determine whether they are federally enforceable or not. The
terms and conditions for those permit programs were federally enforceable before the
provisions of this regulatory action became effective. The only way this situation can be
changed is by submitting a revised version of the regulations to EPA and getting an
approval that recognizes that certain terms and conditions are not federally enforceable.


There are plans underway to submit regulations that would get an approval that
recognizes that certain permit terms and conditions are not federally enforceable with
regard to the minor new source review permit program (9VAC5-80-10). Until that process
is complete, the situation will not change.
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This opinion is supported by comments made by EPA regarding both the permit program
to satisfy the requirements of § 112(g) of the Clean Air Act and the Title V permit program.


Regarding the recently adopted regulation to address § 112(g) EPA said, "... any limitation
or condition that is part of a permit issued under 40 CFR Part 52.21 or that was approved
by EPA in a State Implementation Plan is, by definition, federally enforceable. The
language added in these subsections will not preempt the definition of federally
enforceable for other programs."


In addition, EPA has indicated that despite the fact that the state Title V permit program
regulations specifically provide that terms and conditions in minor new source review
permits are not to be federally enforceable, EPA contends that this provision of the state
Title V permit regulation cannot override the fact that the minor new source review permit
program regulations were approved into the implementation plan in a manner that makes
the terms and conditions federally enforceable.


No changes have been made to the proposal based on this comment.


12. SUBJECT: Definition of "Federally Enforceable"


COMMENTER: American Electric Power


TEXT: The definition of "federally enforceable" is unclear. Item 1 in the definition refers to
compliance with standards and limitations of § 112 of the Clean Air Act as amended in
1990 while Item 2 refers to compliance with the emission standards and limitations of §
112 of the Clean Air Act before it was amended in 1990. The combined language of items
1 and 2 implies that all limitations developed pursuant to the Clean Air Act, before and
after being amended in 1990, are federally enforceable. Congress amended the statute in
1990 to assure that specific conditions were added or revised. All other parts of the statute
remain in effect. The state should not include a statement within their regulations to
include conditions on a law that has since been amended. If the condition is based on a
portion of the regulations that has no legal basis because the Clean Air Act amendments
have eliminated or altered the language for a specific condition, there is no basis for
enforcement.


RESPONSE: Please see response to comment #11.


No changes have been made to the proposal based on this comment.


13. SUBJECT: Definition of "Malfunction"


COMMENTER: VMA and Reynolds Metals


TEXT: The Board proposes changes to the definition of "malfunction" in 9VAC5-10-20 to
make it clear that equipment "failures that are caused in part by poor maintenance or
careless operations are not malfunctions." We are concerned about the term "in part" in
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this definition. After the fact, someone might second guess a company's maintenance
program or operating conditions to conclude that a deficiency in either was, at least "in
part," responsible for a malfunction. The problem with the proposed definition is that it
opens up the possibility that every malfunction can be attributed to "poor maintenance" or
to "careless operations" no matter how trivial the supposed maintenance or operational
deficiency might have been.


In the preamble to the proposed rule, the Board states that the change in the definition of
"malfunction" would "clarify that failure of air pollution control equipment caused by poor
maintenance or careless operation will not be considered a 'malfunction.'" 16 Va. Reg.
134. Note the Board did not include the problematic term "in part" in its statement of the
purpose for the proposed change to the definition. We are concerned that the term "in
part" detracts from the central purpose of the proposed change to the definition of
"malfunction." We believe this concern can be addressed while preserving the essence of
the proposed change by simply deleting the term "in part" from the definition. In this way
the language of the revised definition would match the stated purpose for amending the
definition.


RESPONSE: The language for the definition of "malfunction" is consistent with federal
language and 9VAC5-80-60 of Virginia's Title V Permit Regulation. It is important that the
regulation be consistent, particularly in enforcement applications regarding Title V which is
a federal mandated program.


No changes have been made to the proposal based on this comment.


14. SUBJECT: Definition of Malfunction


COMMENTER: Virginia Power


TEXT: Virginia Power agrees that the failure of pollution control equipment due to poor
maintenance or careless operation should not be considered a "malfunction." We
understand the position DEQ is taking but we believe that this proposal will not, in and of
itself, accomplish that goal.


There is no guidance about how DEQ will determine whether poor maintenance or
careless operation has occurred. Virginia Power firmly believes that determination cannot
be left up to the discretion, and/or, subjective interpretation of a DEQ inspector. The lack of
specific definitions for poor maintenance or improper operation in this proposed revision is
a concern. We believe that the absence of those definitions will in all likelihood lead to
subjective determinations. We recommend that clear definitions and detailed guidance be
incorporated as a part of the regulations to provide a clear understanding of the
expectations that DEQ envisions for sources to meet these requirements. The absence of
those definitions and guidance will likely render this requirement unenforceable.


RESPONSE: As stated in the previous comment, this language is currently included in the
Title V permit program, therefore, these decisions will be made by DEQ personnel for that
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particular program. It is important that the definitions for the Board's regulations remain
consistent to the extent allowable by federal programs.


No changes have been made to the proposal based on this comment.


15. SUBJECT: Definition of "volatile organic compound"


COMMENTER: Virginia Manufacturers Association (VMA)


TEXT: In general, VMA supports regulatory revisions that eliminate Virginia requirements
that are more stringent than federally required (e.g., by conforming Virginia's definition of
"volatile organic compound" with the federal definition) and that reduce the regulatory
burdens on Virginia businesses. To the extent Revision D97 would accomplish these
goals, VMA supports the proposed changes.


RESPONSE: Support for the proposal is appreciated.


No changes have been made to the proposal based on this comment.


16. SUBJECT: Emission Testing


COMMENTER: American Electric Power


TEXT: The requirement in 9VAC5-40-30 F 1 and 9VAC5-50-30 F 1 discusses the
requirement for the owner and operator to provide access to sample a source. The
additional language proposed "this includes (1) constructing the air pollution control
system such that volumetric flow rates and pollution emission rates can be accurately
determined by applicable test methods and procedures and (ii) providing a stack or duct
free of cyclonic flow during emission tests as demonstrated by applicable test methods
and procedures. Where an existing source does not meet this requirement, the source
may incur a large financial obligation to engineer a system to meet this requirement,
including installing new or revised ducts or stacks. The design of the test protocol should
be used to dampen the effects of the gas flows within existing ducts or stacks. Where a
new installation is being designed, the owner or operator shall take into account these
effects and provide the best available design to minimize the potential for cyclonic flow.


RESPONSE: Just as it is the intent to develop regulatory programs that ensure equity in
enforcement and consistency in implementation (see comment #2), it is just as important
to ensure that the same consistency is achieved for emissions and performance testing,
data gathering and sampling where possible. As in the case with opacity monitoring (see
comment #8), if necessary case-be-case evaluations and determinations can be made.
Please see comment #18 which addresses technical issues regarding cyclonic flow during
emission tests.


No changes have been made to the proposal based on this comment.
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17. SUBJECT: Emission Testing


COMMENTER: Reynolds Metals


TEXT: We endorse the additional flexibility provided for in 9VAC5-40-30 A, 9VAC5-50-30
A, and 9VAC5-60-30 A for conducting an emissions test at a facility by allowing the board
to approve minor changes in EPA Reference Test Methodology, the use of an equivalent
method or alternative methods, waivers of testing, and shorter sampling times and smaller
sample volumes. We believe that codifying this will give DEQ Regional Directors greater
leeway in approving specific facilities' methodologies without compromising environmental
protection or yielding spurious test results.


RESPONSE: Support for the proposal is appreciated.


No changes have been made to the proposal based on this comment.


18. SUBJECT: Emission Testing


COMMENTER: Reynolds Metals Company


TEXT: Reynolds objects to the use of the phrase "free of cyclonic flow" where it occurs in
the proposed 9VAC5-40-30 F 1, 9VAC5-50-30 F 1, and 9VAC5-60-30 E 1. The word
"'free" implies that there can be no cyclonic flow at the emission testing point. However,
EPA has always allowed a certain small amount of cyclonic flow for an acceptable
emission test. We recommend the following substitute wording in both locations: "(ii)
providing a stack or duct with acceptable flow characteristics (e.g., acceptable
non-cyclonic flow), as demonstrated by applicable test methods and procedures."


RESPONSE: This comment is acceptable and appropriate changes reflecting the intent of
the comment have been made to the proposal.


19. SUBJECT: Emission Monitoring


COMMENTER: Virginia Power


TEXT: We are concerned about the proposed addition of provisions that require
continuous emissions monitoring systems (CEMS) to meet the performance specifications
specified in 40 CFR Part 60. The new Part 75 CEMS requirements promulgated in 1993
for electric utilities subject to the Acid Rain requirements are by far more stringent than the
Part 60 requirements. Therefore, we recommend that DEQ incorporate a reference to the
Part 75 requirements for electric utilities to make them the certification and auditing
standard rather than the Part 60 regulations. In addition, other sources will be affected by
the Part 75 requirements in the future as the NOX, budget plan and other NOX monitoring
and reporting requirements become effective. The revisions to the Part 75 CEMS
requirements that were promulgated on May 26, 1999, incorporated NOX, reporting
requirements for those sources that will be subject to these many NOX, emissions
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regulations. Those sources will not be limited to electric utilities. Therefore, we recommend
that DEQ specify that any sources that become subject to the Part 75 requirements in the
future will be subject to those requirements in lieu of the Part 60 reporting requirements.


RESPONSE: This comment is acceptable and appropriate changes reflecting the intent of
the comment have been made to the proposal.


20. SUBJECT: Federal NSPS General Provisions


COMMENTER: Virginia Manufacturers Association (VMA)


TEXT: Revision D97 entails numerous changes to the Virginia air regulations based on
portions of the general provisions governing federal new source performance standards
(NSPS) set out in 40 CFR Part 60, subpart A. The apparent purpose of the proposed
changes is to conform the Virginia regulations to the federal NSPS requirements.
However, in general we caution the Board about using federal provisions governing
performance standards for new sources of criteria pollutants as the basis for making
changes to the Virginia regulations governing existing sources, 9VAC5 Chapter 40, or
sources of hazardous air pollutants (HAPs), 9VAC5 Chapter 60. In some instances such
NSPS provisions may not be appropriate for existing or HAP sources.


More specifically, we are concerned about two instances in which the Board proposes a
significant deviation from the requirements in the NSPS general provisions. Proposed
sections 5-40-50 C and 5-50-50 C would establish reporting requirements more
burdensome than required in the corresponding NSPS provision, 40 CFR 60.7(c).
Subsection C of 5-40-50 and 5-50-50 would require sources to submit a written report of
excess emissions (as defined in the applicable emission standard) and monitoring
systems performance report or summary report form, or both, to the board semiannually,
except when . . . (ii) the CMS data are to be used directly for compliance
determination, in which case quarterly reports shall be submitted . . . .


While virtually all of the rest of subsection C appears in 40 CFR 60.7(c), the bolded portion
in the quote above does not.


In some instances, Title V sources may choose to use a continuous monitoring system
(CMS) as a way to certify compliance with an applicable requirement even though that
applicable requirement does not require the use of a CMS. The proposed language in
subsection C (ii) might require these sources to submit excess emissions reports quarterly
if such sources are deemed to be using the CMS data "directly for compliance
determination." This would force such sources to make quarterly reports even though the
NSPS general provisions and Title V regulations require only semiannual reporting of
compliance deviations (excess emissions). Because we do not think this is the intended
outcome, we strongly urge the Board to remove subsection C (ii). This would ensure that
the burden on Virginia sources is no more stringent than federally required.
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RESPONSE: This comment is acceptable and appropriate changes reflecting the intent of
the comment have been made to the proposal.


21. SUBJECT: Notifications, Records and Reporting


COMMENTER: Reynolds Metals


TEXT: Reynolds objects to the proposed requirement for quarterly reporting of excess
emissions and other reporting requirements for all sources where the continuous
monitoring system data are "to be used directly for compliance determination." This
requirement appears as Exception (ii) to the semiannual reporting requirements contained
in both 9VAC5-40-50 C and 9VAC5-50-50 C.


We cannot determine the basis for adding such a requirement. The General Provisions of
the federal New Source Performance Standards (NSPS) contain two reasonable
exceptions for semiannual reporting that are also appropriately contained in DEQ's
proposed regulations: when the specific NSPS (or other standard) requires more frequent
reporting and when the administrator (or the board) determines on a case-by-case basis
that more frequent reporting is required. (See 40 CFR 60.7 (c).) The minimum
requirements for Title V programs also contain a similar 6-month reporting period. Reports
of any monitoring required under the Title V permit must be submitted at least every 6
months, with all instances of deviations from permit requirements clearly identified in the
reports. See 40 CFR 70.6 (a)(iii)(A) and 9VAC5-80-110 F 2 a.


We do not believe it was the intent of these regulation revisions to significantly expand the
reporting frequency for all facilities in Virginia subject to Title V, especially since
9VAC5-80-110 F 2 a specifically recommends a six-month reporting period. Exception (ii)
should be removed from both 9VAC5-40-50 C and 9VAC5-50-50 C. This will ensure
consistency with the federal requirements and not place an unfair burden on Virginia
sources.


RESPONSE: This comment is acceptable and appropriate changes reflecting the intent of
the comment have been made to the proposal.
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DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT 


Air Quality Control Commission 


COMMON PROVISIONS REGULATION 


5 CCR 1001-2 


[Editor’s Notes follow the text of the rules at the end of this CCR Document.] 


_________________________________________________________________________ 


I. Definitions, Statement of Intent, and general provisions applicable to all emission control 
regulations adopted by the Colorado Air Quality Control Commission 


I.A. Applicability 


Emission control regulations adopted by the Air Quality Control Commission apply throughout Colorado 
unless otherwise stipulated. The Statement of Intent, Definitions, and General Provisions of this 
regulation apply to all emission control regulations adopted by the Commission unless otherwise 
stipulated. 


Pursuant to Colorado Revised Statutes Section 24-4-103(12.5), copies of materials incorporated by 
reference are available for public inspection during regular business hours, or copies may be obtained at 
a reasonable cost from the Technical Secretary of the Air Quality Control Commission (the Commission), 
located at 4300 Cherry Creek Drive South, Denver, Colorado 80246-1530, or may be examined at the 
State Publications Depository and Distribution Center. Materials incorporated by reference are those 
editions in existence as of the date of this regulation as promulgated or revised by the Commission and 
references do not include later amendments to or editions of the incorporated materials. 


I.B. Authority 


Colorado Revised Statutes Section 25-7-109 provides: As promptly as possible, the Commission shall 
adopt and promulgate, and from time to time modify or repeal emission control regulations which require 
the use of effective practical air pollution controls.‘ Colorado Revised Statutes Sections 25-7-105 through 
25-7-110, Section 25-7-114 and Section 25-7-117 are the general statutory authority for adoption by the 
Commission of standards, regulations, and programs. 


I.C. Colorado Air Pollution Prevention and Control Act: Colorado Revised Statutes Section 25-7-102 
(Legislative Declaration) 
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In order to foster the health, welfare, convenience, and comfort of the inhabitants of the state of Colorado 
and to facilitate the enjoyment and use of the scenic and natural resources of the state, it is declared to 
be the policy of this state to achieve the maximum practical degree of air purity in every portion of the 
state, to attain and maintain the National Ambient Air Quality Standards, and to prevent the significant 
deterioration of air quality in those portions of the state where the air quality is better than the National 
Ambient Air Quality Standards. To that end, it is the purpose of this article to require the use of all 
available practical methods that are technologically feasible and economically reasonable so as to 
reduce, prevent, and control air pollution throughout the state of Colorado; to require the development of 
an air quality control program in which the benefits of the air pollution control measures utilized bear a 
reasonable relationship to the economic, environmental, and energy impacts and other costs of such 
measures; and to maintain a cooperative program between the state and local units of government. It is 
further declared that the prevention, abatement, and control of air pollution in each portion of the state are 
matters of statewide concern and are affected with a public interest and that the provisions of this article 
are enacted in the exercise of the police powers of this state for the purpose of protecting the health, 
peace, safety, and general welfare of the people of this state. 


The General Assembly further recognizes that a current and accurate inventory of actual emissions of air 
pollutants from all sources is essential for the proper identification and designation of attainment and 
nonattainment areas, the determination of the most cost effective regulatory strategy to reduce pollution, 
the targeting of regulatory efforts to achieve the greatest health and environmental benefits, and the 
achievement of a federally approved clean air program. In order to achieve the most accurate inventory of 
air pollution sources possible, this article specifically provides incentives to achieve the most accurate 
and complete inventory possible, and to provide for the most accurate enforcement program achievable 
based upon that inventory. 


I.D. Intent 


To implement the legislative declaration and other sections of the Act, the Commission declares that it is 
the intent and purpose of these regulations is to: 


I.D.1. Achieve and maintain levels of air quality that will protect human health and safety, 
prevent injury to plant and animal life, prevent damage to property, prevent unreasonable 
interference with the public welfare, preserve visibility, and protect scenic, aesthetic and 
historic values of Colorado; 


I.D.2. Require the use of all available practicable methods to reduce, prevent, and control air 
pollution for the protection of the health, safety, and general welfare of the people of the 
state of Colorado. In order to achieve air purity consistent with this intent, it may be 
necessary, ultimately to control air pollutant emissions to such a degree of opacity so that 
the emissions are no longer visible; 


I.D.3. Prevent significant degradation of Colorado's air resource; 


I.D.4. Prevent odors and other air pollution problems which interfere with the comfortable 
enjoyment of life; and 


I.D.5. Apply the major resources of the Colorado air pollution control programs toward solving 
priority air pollution problems. 


I.E. Growth 


The Commission recognizes that the growth in the amount and complexity of air pollution in Colorado is 
brought about by, and incident to, population growth, mobility, increased affluence, industrial development 
and changing social values in said state. 
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The Commission believes that the air pollution problem is likely to be aggravated and compounded by 
additional population growth, mobility, affluence, industrial development, and changing social values in 
the future, that are likely to result in serious potential danger to the public and the environment. Therefore, 
the Commission intends to pursue solutions, in conjunction with other appropriate agencies and interests 
that have a direct interest and capability in solving a growing air pollution problem(s) in relation to the 
broader environmental degradation problem. It is the intent of the Commission to coordinate with 
industrial, commercial, agricultural, and transportation planning organizations, land use, and other 
environmental organizations, the public, the legislature, educational organizations, and other major 
interests in such a manner as to prevent air pollution in Colorado. 


I.F. Abbreviations 


Abbreviations used in the Commission's regulations have the following meaning: 


ASTM American Society For Testing And Materials 
APEN Air Pollutant Emission Notice 
AQCR Air Quality Control Region 
AQRV Air Quality Related Value 
BACT Best Available Control Technology 
BART Best Available Retrofit Technology 
BTU British Thermal Unit 
°C Degree Celsius (Centigrade) 
cal Calorie 


CAS Chemical Abstract Service 
CCR Code Of Colorado Regulations 
CdS Cadmium Sulfide 
Cfm Cubic Feet Per Minute 
CFR Code Of Federal Regulations 
CO Carbon Monoxide 
CO2 Carbon Dioxide 
CO2e Carbon Dioxide Equivalent 
CEM Continuous Emission Monitoring 
COM Continuous Opacity Monitoring 


C.R.S. Colorado Revised Statutes 
dscm Dry Cubic Meter(s) At Standard Conditions 
dscf Dry Cubic Feet At Standard Conditions 


U.S. EPA United States Environmental Protection Agency 
ERC Emission Reduction Credit 
eq Equivalence 
°F Degree Fahrenheit 


FLM Federal Land Manager 
Fed. Reg. Federal Register 


FS Forest Service 
ft Feet 
g Gram(s) 


GACT Generally Available Control Technology 
gal Gallon(s) 


GHG Greenhouse Gas 
g eq Gram Equivalent 
GEP Good Engineering Practice 


gr Grain(s) 
hr Hour(s) 


HAP(s) Hazardous Air Pollutant(s) 
HC Hydrocarbons 
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HCl Hydrochloric Acid 
Hg Mercury 


H2O Water 
H2S Hydrogen Sulfide 


H2SO4 Sulfuric Acid 
hz Hertz 
in Inch(s) 
J Joule 


°K Degree Kelvin 
kg Kilogram(s) 


LAER Lowest Achievable Emission Rate 
l Liter(s) 


lpm Liter(s) Per Minute 
lb Pound(s) 


LTS Long Term Strategy For Visibility Protection 
m Meter(s) 


MACT Maximum Achievable Control Technology 
m eq Milli Equivalent(s) 
min Minute(s) 
mg Milligram(s) 
ml Milliliter(s) 


mm Millimeter(s) 
mol Mole 


mol. wt. Molecular Weight 
mV Millivolt 
N Newton 


NA(s) Nonattainment Area(s) 
NAAQS National Ambient Air Quality Standards 


NESHAP National Emission Standards For Hazardous Air Pollutants 
N2 Nitrogen 
Ng Nanogram (10-9 Grams) 


NPS National Park Service 
NO Nitric Oxide 
NO2 Nitrogen Dioxide 
NOx Nitrogen Oxides 


NRVOC(s) Negligibly Reactive Volatile Organic Compound(s) 
NSPS New Source Performance Standards 
NSR New Source Review 


O Ohm 
O2 Oxygen 
Pa Pascal 
PM Particulate Matter 


PM10 Particulate Matter With Diameter Of 10 Microns Or Less 
PM2.5 Particulate Matter With Diameter Of 2.5 Microns Or Less 


ppb Parts Per Billion 
ppm Parts Per Million 
PSD Prevention Of Significant Deterioration 
psia Pounds Per Square Inch Absolute 
psig Pounds Per Square Inch Gauge 
PTE Potential To Emit 


RACT Reasonably Available Control Technology 
°R Degree Rankine 


RFP Reasonable Further Progress 
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Sec Second 
SIP State Implementation Plan 
SO2 Sulfur Dioxide 
SO3 Sulfur Trioxide 
SOx Sulfur Oxides 
STP Standard Temperature And Pressure 
TPY Tons Per Year 
TSP Total Suspended Particulates 
Μg Microgram(s) (10-6 Gram) 


USC United States Code 
VAC Volts Alternating Current 
VDC Volts Direct Current 


V Volt 
VOC Volatile Organic Compound 


W Watt 


I.G. Definitions 


The following words and phrases shall have the following meanings unless the context in which they are 
used requires specific meaning within separate Commission regulations. In those instances, words and 
phrases shall be defined in the appropriate regulation. 


ABSOLUTE VAPOR PRESSURE The pressure relative to an absolute vacuum that a confined vapor 
exerts at a given temperature when in equilibrium with its solid or liquid state. 


ACT The “Colorado Air Pollution and Prevention Control Act”. Colorado Revised Statutes Title 25, Article 
7. 


AIR POLLUTANT Any fume, smoke, particulate matter, vapor, gas, or any combination thereof that is 
emitted into or otherwise enters the atmosphere, including, but not limited to, any physical, chemical, 
biological, radioactive (including source material, special nuclear material, and by-product materials) 
substance or matter, but not including water vapor or steam condensate or any other emission exempted 
by the Commission consistent with the Federal Act. Such term includes any precursors to the formation of 
any air pollutant, to the extent the administrator of the U.S. EPA or the Commission has identified such 
precursor(s) for the particular purpose for which the term “air pollutant” is used. 


AIR POLLUTION Any concentration of one or more air pollutants in the ambient air that has caused, is 
causing, or if unabated, may cause injury to human, plant, or animal life, or injury to property, or which 
unreasonably interferes with the comfortable enjoyment of life or property or with the conduct of business. 


AIR POLLUTION CONTROL AUTHORITY The Division or any person or agency given authority by the 
Division or a local government unit duly authorized with respect to air pollution control. 


ALTERNATIVE METHOD Any method of sampling and analysis for an air pollutant that is not a reference 
or equivalent method, but has been approved by the Division. 


AMBIENT AIR That portion of the atmosphere, external to the source, to which the general public has 
access. 


AREA CLASSIFICATION The Commission and the U.S. EPA have designated the entire state into 
attainment, nonattainment or unclassifiable areas. 


ASPHALT CONCRETE PLANT Any facility used to manufacture asphalt concrete by heating and drying 
aggregate and mixing with asphalt compounds. 
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ASPHALT PAVING MATERIAL A petroleum based asphaltic compound used in the preparation of 
asphalt concrete for application to roads, highways, and streets. 


ATMOSPHERE The surrounding or outside air i.e. external to buildings. Emissions of air pollutants from a 
building or structure not specifically designed to control pollutant emissions from sources within such 
building or structure shall constitute an emission into the ambient air or atmosphere. 


ATTAINMENT AREA Any area within Colorado designated by the Commission and approved by the U.S. 
EPA in which the ambient air concentrations of any designated pollutants are less than that specified in 
the National Ambient Air Quality Standards. 


BULK PLANT A petroleum distillate storage and distribution facility that has an average daily throughput 
of 76,000 liters (20,000 gallons) or less which is loaded directly into delivery vehicles. (As used herein, 
“bulk plant” does not include service stations or a separate operation within a petroleum distribution 
facility that pumps only into fuel tanks fueling motor vehicles and trucks.) 


CAPACITY FACTOR The ratio of average load to the capacity rating of the machine or equipment for the 
specified period of time. 


CAPTURE SYSTEM The equipment, including hoods, ducts, fans, dampers, etc., used to capture or 
transport air pollutants. 


CARBON DIOXIDE EQUIVALENT A metric used to compare the emissions from various GHGs based 
upon their global warming potential (GWP). CO2e is determined by multiplying the mass amount of 
emissions (tons per year), for each GHG constituent by that gas’s GWP, and summing the resultant 
values to determine CO2e (tons per year). The applicable GWPs codified in 40 CFR Part 98, Subpart A, 
Table A-1 – Global Warming Potentials are hereby incorporated by reference as in effect as of November 
19, 2013, but not including later amendments. 


CLAUS SULFUR RECOVERY PLANT A process unit that recovers sulfur from hydrogen sulfide by a 
vapor-phase catalytic reaction involving sulfur dioxide and hydrogen sulfide. 


COAL All solid fossil fuels classified as anthracite, bituminous, sub-bituminous, or lignite by the 
appropriate American Society for Testing and Materials method. 


COAL PREPARATION PLANT Any facility (excluding underground mining operations), which prepares 
coal by one or more of the following processes: breaking, wet or dry cleaning, crushing, screening, and 
thermal drying. 


COAL PROCESSING AND CONVEYING EQUIPMENT Any machinery used to reduce the size of coal or 
to separate coal from refuse; the equipment used to convey coal or to remove coal from refuse; the 
equipment used to convey coal or to remove coal and refuse from the machinery including, but not limited 
to, breakers, crushers, screens, and conveyor belts. 


COAL REFUSE Waste products of coal mining, cleaning, and preparation. 


COAL STORAGE SYSTEM Any facility used to store coal except for open storage areas. 


COMMISSION The Air Quality Control Commission created by Colorado Revised Statutes Section 25-7-
104. 


CONDENSATE Hydrocarbon liquids that remain liquid at standard conditions (68 degrees Fahrenheit and 
29.92 inches Mercury) and are formed by condensation from, or produced with, natural gas, and which 
have an American Petroleum Institute gravity (“API gravity”) of 40 degrees or greater. 
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CONSTRUCTION Except as listed below or unless defined differently for a specific regulation, 
construction means the fabrication, erection, installation, or modification of an air pollution source. For 
Prevention of Significant Deterioration and New Source Review purposes, construction means any 
physical change or change in the method of operation (including, but not limited to, fabrication, erection, 
installation, demolition, or modification of an emissions unit) which would result in a change in actual 
emissions. 


CONTINUOUS MONITORING SYSTEM A comprehensive term that may include, but is not limited to, 
continuous emission monitoring systems, continuous opacity monitoring systems, continuous parameter 
monitoring systems, or other manual or automatic monitoring that is used for demonstrating compliance 
with an applicable regulation on a continuous basis as defined by the regulation. 


CONTROL DEVICE (STATIONARY) The air pollution control equipment used to remove air pollutants 
generated by a stationary source. 


CONTROL DEVICE (MOBILE) Air pollution control equipment used to remove air pollutants generated by 
mobile sources. 


CRUDE OIL Raw petroleum as it comes from the well, as pyrolyzed from kerogen, processed from tires, 
or recovered from other processes. 


CYCLONIC FLOW Spiraling movements of exhaust gases within a duct or stack. 


DAY A single twenty-four hour period from midnight to midnight or other twenty-four hour period as 
approved by the Division on a case-by-case basis. 


DEPARTMENT The Colorado Department of Public Health and Environment. 


DEPARTMENT OF REVENUE The Colorado Department of Revenue. 


DESIGNATED REPRESENTATIVE A responsible natural person authorized by the owners and operators 
of an affected source and of all affected units at the source, as evidenced by a certificate of 
representation submitted in accordance with Subpart B of Code of Federal Regulations, Title 40, Part 72, 
to represent and legally bind each owner and operator, as a matter of law, in matters pertaining to the 
acid rain program. Whenever the term responsible official is used, it shall be deemed to refer to the 
designated representative with regard to all matters under the acid rain program. 


DIRECT PM2.5 EMISSIONS Solid particles emitted directly from an air emissions source or activity, or 
gaseous emissions or liquid droplets from an air emissions source or activity which condense to form 
particulate matter at ambient temperatures. Direct PM2.5 emissions include elemental carbon, directly 
emitted organic carbon, directly emitted sulfate, directly emitted nitrate, and other inorganic particles 
(including but not limited to crustal material, metals, and sea salt). 


DIVISION The Air Pollution Control Division of the Colorado Department of Public Health and 
Environment except where specifically designated as the Division of Administration of the Colorado 
Department of Public Health and Environment. 


DUST HANDLING EQUIPMENT Any equipment used to transport, convey, or otherwise handle 
particulate matter that has been collected by an air pollution control device. 


EMERGENCY POWER GENERATOR A generator whose sole function is to provide back-up power 
when electric power is interrupted. Periodic testing of these generators and associated control and 
switching systems to insure that they are properly functioning will not prevent such a generator from being 
designated an emergency power generator. 
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EMISSION The discharge or release into the atmosphere (ambient air) of one or more air pollutants. 


EMISSION CONTROL REGULATION Any standard promulgated by regulation that is applicable to all air 
pollutant sources within a specified area and that prohibits or establishes permissible limits for specific 
types of emissions in such areas. Also any regulation that by its terms is applicable to a specified type of 
facility, process, or activity for the purpose of controlling the extent, degree, or nature of pollutants emitted 
from such type of facility, process, or activity, any regulation adopted for the purpose of minimizing or 
preventing the emission of any air pollutant in potentially dangerous quantities, and also any regulation 
that adopts any design, equipment, work practice, or operational standard. Emission control regulations 
shall not include standards which describe maximum ambient air concentrations of specifically identified 
pollutants or which describe varying degrees of pollution of ambient air. Emission control regulations 
pertaining to hazardous air pollutants shall be consistent with the emission standards promulgated under 
Section 112 of the Federal Act or Colorado Revised Statutes Section 25-7-109.3 of the Colorado Act in 
preventing or reducing emissions of hazardous air pollutants, and may include application of measures, 
processes, methods, systems, or techniques, including, but not limited to, measures that: 


a. Reduce the volume of, or eliminate emissions of, such pollutants through process 
changes, substitution of materials, or other modifications; 


b. Enclose systems or processes to eliminate emissions; 


c. Collect, capture, or treat such pollutants when released from a process, stack, storage, or 
fugitive emissions point; 


d. Are design, equipment, or work practice standards (including requirements for operator 
training or certification); or 


e. A combination of a. through d., above. 


EMISSION STANDARD See Standard of Performance. 


EMISSIONS UNIT Any part or activity of a stationary source that emits or has the potential to emit any air 
pollutant regulated under the state or Federal Acts. This term is not meant to alter or affect the definition 
of the term “unit” for purposes of Title IV (acid deposition control) of the federal act, or of the term “source” 
for purposes of the Air Pollutant Emission Notice requirements of Regulation Number 3, Part A, Section 
II.B.3. 


ENFORCEABLE Means all requirements contained in any permit issued in accordance with Regulation 
Number 3 and all regulatory requirements promulgated by the Commission, the state Act, consent 
decrees, and any requirements that are federally enforceable. 


EQUIVALENT METHOD OF SAMPLING AND ANALYSIS Any method of sampling and analysis of an air 
pollutant that has been demonstrated to the Division's satisfaction as having a consistent and 
quantitatively known relationship to a reference test method. 


EXCAVATION The removal of surface material, that may or may not be replaced, for the purpose of 
constructing or installing a structure or piece of equipment. 


EXCESS EMISSION Emissions of an air pollutant in excess of a performance standard promulgated by 
the Commission. 


FEDERAL ACT The Federal “Clean Air Act”, 42 U.S.C. Section 7401 et seq. 
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FEDERALLY ENFORCEABLE Means all limitations and conditions which are enforceable by the U.S. 
EPA Administrator, including, but not limited to: (1) those requirements developed pursuant to Code of 
Federal Regulations Title 40, Parts 60, 61, 63, and 72; (2) requirements within any U.S. EPA-approved 
State Implementation Plan; (3) requirements in operating permits issued under an U.S. EPA-approved 
program; and (4) any requirements in permits for new or modified sources which are issued pursuant to 
the Code of Federal Regulations Title 40, Section 52.21 or under regulations approved by the U.S. EPA 
pursuant to the Code of Federal Regulations Title 40, Part 51, Subpart I; except those permit 
requirements specifically identified as state-only enforceable requirements, or specifically incorporating 
Colorado regulatory requirements (other than the incorporation of federal requirements) not in the State 
Implementation Plan. Limitations and conditions voluntarily sought or accepted and included in operating 
permits or permits governing new or modified sources which are issued under regulations approved by 
the U.S. EPA, for the purpose of avoiding classification as a major source or major modification or of 
enabling a source to take advantage of the early reduction program under Section 112 of the Federal Act, 
are also federally enforceable. 


FIXED CAPITAL COST The capital needed to provide all the depreciable components. 


FOSSIL FUEL Natural gas, petroleum, coal, and any form of solid, liquid, or gaseous fuel derived from 
such materials. 


FOSSIL FUEL AND/OR WOOD RESIDUE FIRED STEAM GENERATING UNIT A furnace or boiler 
burning a fossil fuel and/or wood residue and producing steam by heat transfer. 


FOUNDRY A facility engaged in the melting or casting of metals or alloys. 


FUEL BURNING EQUIPMENT Any furnace, boiler, or other equipment and appurtenances thereto, 
burning fuel solely for the purpose of producing heat, but not including: (1) internal combustion engines, 
or (2) combustion sources that are a part of a manufacturing process where the emissions are intermixed 
with the process emissions. 


FUGITIVE EMISSIONS Emissions that could not reasonably pass through a stack, chimney, vent or other 
functionally equivalent opening. 


GREENHOUSE GAS Means the aggregate group of the following six greenhouse gases: carbon dioxide 
(CO2), nitrous oxide (N2O), methane (CH4), hydrofluorcarbons (HFCs), perfluorcarbons (PFCs), and 
sulfur hexafluoride (SF6). These gases are treated in aggregate based on the total carbon dioxide 
equivalent (CO2e) of each gas as the pollutant GHG. See definition for carbon dioxide equivalent (CO2e). 


GRADING The movement of soil for the purpose of establishing grade and drainage. 


HAUL ROADS Roads that are used for commercial, industrial or governmental hauling of materials and 
which the general public does not have a right to use. 


HAZARDOUS AIR POLLUTANT (HAP) An air pollutant that presents through inhalation or other routes 
of exposure, a threat of adverse human health effects (including, but not limited to, substances that are 
known to be, or may reasonably be anticipated to be carcinogenic, mutagenic, teratogenic, neurotoxic, 
that cause reproductive dysfunction, or that are acutely or chronically toxic) or adverse environmental 
effects whether through ambient concentrations, bioaccumulation, deposition, or otherwise and that has 
been listed pursuant to Section 112 of the Federal Act, or Section 25-7-109.3 of the state Act. 


HIGHLY VOLATILE ORGANIC COMPOUND A volatile organic compound or mixture of such compounds 
with a vapor pressure in excess of 570 torr (11 pounds per square inch absolute (psia)) at 20 degrees 
Celsius or 68 degrees Fahrenheit. 
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HIGH TERRAIN Any area having an elevation of nine hundred feet or more above the base of the stack 
of the source. 


HOURLY PERIOD Any sixty-minute period. 


HYDROCARBON (HC) An organic compound consisting only of carbon and hydrogen. 


INCINERATOR Any equipment, device, or contrivance used for the destruction of solids, liquids or 
gaseous wastes by burning. Excludes devices commonly called wigwam waste burners used exclusively 
to burn wood wastes and incinerating toilet waste. Excludes devices commonly called Air Curtain 
Destructors used exclusively to burn 100% wood waste, clean lumber, or yard waste generated as a 
result of projects to reduce the risk of wildfire and is not operated at a commercial or industrial facility. Any 
Air Curtain Destructor subject to 40 CFR Part 60 incinerator requirements is considered an incinerator. 


INDIAN GOVERNING BODY The governing body of any tribe, band, or group of Indians subject to the 
jurisdiction of the United States and recognized by the United States as possessing power of self-
government. 


INDIAN RESERVATION Any federally recognized reservation established by Treaty, Agreement, 
Executive Order, or Act of Congress. 


INTERMITTENT SOURCES Those stationary sources of air pollution that do not operate on a continuous 
basis for a period of time sufficient to allow for opacity observations in accordance with U. S. EPA Method 
9. 


ISOKINETIC SAMPLING Sampling in which the linear velocity of the gas entering the sampling nozzle is 
equal to that of the undisturbed gas stream at the sample point. 


LEAD (PB) Elemental lead, lead containing alloys and compounds of lead. 


LOW TERRAIN Any area other than high terrain. 


MACHINE SHOP A facility performing cutting, grinding, turning, honing, milling, debarring, lapping, 
electro-chemical machining, etching, or other similar operations. 


MALFUNCTION Any sudden and unavoidable failure of air pollution control equipment or process 
equipment or unintended failure of a process to operate in a normal or usual manner. Failures that are 
primarily caused by poor maintenance, careless operation, or any other preventable upset condition or 
preventable equipment breakdown shall not be considered malfunctions. 


MANUFACTURING PROCESS OR PROCESS EQUIPMENT An action, operation, or treatment involving 
chemical, industrial, or manufacturing factors, such as heat treating furnaces, or fuel-burning devices that 
are a part of a manufacturing process where emissions are intermixed with the process emissions, 
heating and reheating furnaces, sintering trains, electric furnaces, kilns, dryers, roasters, painting ovens, 
direct fired drying ovens, crushers, and all other methods and forms of manufacturing or processing that 
emit, or affect the emission of air pollutants, but not including fuel-burning equipment. 


MONITORING SYSTEM The complete set of equipment required under Regulation Number3 that is used 
to measure and record, if so required, those parameters specified. 


MOTOR VEHICLE Any self-propelled vehicle that is designed primarily for travel on the public highways 
and that is generally and commonly used to transport persons and property and for which registration in 
Colorado is required for operation on public roads and highways as defined in Colorado Revised Statute 
Section 42-1-102(58). 







CODE OF COLORADO REGULATIONS 5 CCR 1001-2 
Air Quality Control Commission 


 11 


MOTOR VEHICLE EXHAUST GAS ANALYZER Any instrument adopted by the Commission that is used 
to measure the concentrations or mass of hydrocarbons, carbon monoxide, nitrogen oxides, oxygen and 
carbon dioxide in motor vehicle exhaust. 


NEGLIGIBLY REACTIVE VOLATILE ORGANIC COMPOUNDS (NRVOCs) The U.S. EPA definition of 
volatile organic compounds located in the Code of Federal Regulations Title 40, Section 51.100 (s), 
referred to within these regulations as Negligibly Reactive Volatile Organic Compounds is hereby 
incorporated by reference by the Commission and made a part of the Colorado Air Quality Control 
Commission Regulations. Materials incorporated by reference are those in existence as of the date of this 
regulation and do not include later amendments. The material incorporated by reference is available for 
public inspection during regular business hours at the Office of the Commission, located at 4300 Cherry 
Creek Drive South, Denver, Colorado 80246-1530, or may be examined at any state publications 
depository library. Parties wishing to inspect these materials should contact the Technical Secretary of 
the Commission, located at the Office of the Commission. 


The list of Negligibly Reactive Volatile Organic Compounds is included for easier reference: 


Methyl Acetate 
Acetone 
Methane 
Ethane 
Methylene Chloride (Dichloromethane) 
1,1,1-Trichloroethane (Methylchloroform) 
1,1,2-Trichloro-1,2,2-Trifluoroethane (CFC-113) 
Trichlorofluoromethane (CFC-11) 
Dichlorodifluoromethane (CFC-12) 
Chlorodifluoromethane (HCFC-22) 
Trifluoromethane (HFC-23) 
1,2-Dichloro 1,1,2,2-Tetrafluoroethane (CFC-114) 
Chloropentafluoroethane (CFC-115) 
1,1,1-Trifluoro 2,2-Dichloroethane (HCFC-123) 
1,1,1,2-Tetrafluoroethane (HCFC-134A) 
1,1-Dichloro 1-Fluoroethane (HCFC 141B) 
1-Chloro 1,1-Difluoroethane (HCFC-142B) 
2-Chloro-1,1,1,2-Tetrafluoroethane (HCFC-124) 
Pentafluoroethane (HFC-125) 
1,1,2,2-Tetrafluoroethane (HFC-134) 
1,1,1-Trifluoroethane (HFC-143A) 
1,1-Difluoroethane (HFC-152A) 
Parachlorobenzotrifluoride (PCBTF) 
Cyclic, Branched, or linear completely methylated siloxanes 
Perchloroethylene (Tetrachloroethylene) 
3,3-dichloro-1,1,1,2,2-pentafluoropropane (HCFC-225ca) 
1,3-dichloro-1.1.2.2.3-pentafluoropropane (HCFC-225cb) 
1,1,1,2,3,4,4,5,5,5-decafluoropentane (HFC 43-10mee) 
Difluoromethane (HFC-32) 
Ethylfluoride (HFC-161) 
1,1,1,3,3,3-hexafluoropropane (HFC-236fa) 
1,1, 2, 2,3-pentafluoropropane (HFC-245ca) 
1,1,2,3,3-pentafluoropropane (HFC-245ea) 
1,1,1,2,3-pentafluoropropane (HFC-245eb) 
1,1,1,3,3-pentafluoropropane (HFC-245fa) 
1,1,1,2,3,3-hexafluoropropane (HFC-236ea) 
1,1,1,3,3-pentafluorobutane (HFC-365mfc) 
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Chlorofluoromethane (HCFC-31) 
1 chloro-1-fluoroethane (HCFC-151a) 
1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a) 
1,1,1,2,2,3,3,4,4-nonfluoro-4-methoxy-butane (C4F9OCH3) 
2-(difluoromethoxymethyl)-1,1,1,2,3,3,3-heptafluoropropane ((CF3)2CFCF2OCH3) 
1-ethoxy-1,1,2,2,3,3,4,4,4-nonfluorobutane (C4F9OC2H5) 
2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane ((CF3)2CFCF2OC2H5) 
1,1,1,2,2,3,3,-heptafluoro-3-methoxy-propane (n-C3F7OCH3, HFE-7000) 
3-ethoxy-1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2(trifluoromethyl)hexane (HFE-7500) 
1,1,1,2,3,3,3-heptafluoropropane (HFC 227ea) 
Methyl formate, (HCOOCH3) 
Tertiary Butyl Acetate 
(1)1,1,1,2,2,3,4,5,5,5,-decafluoro-3-methoxy-4-trifluoromethyl-pentane (HFE-7300) 
Propylene carbonate 
Dimethyl carbonate 
Perfluorocarbon Compounds which fall into these classes: 
  --Cyclic Branched or Linear, Completely Fluorinated Alkanes 
  --Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations 
  --Cyclic, Branched, or Linear, Completely Fluorinated Tertiary amines with no unsaturations 
  --Sulfur containing Perfluorocarbons with no Unsaturations and with Sulfur Bonds only to Carbon and Fluorine 
2-amino-2-methyl-1-propanol (also known as AMP; CAS number 124-68-5) 
2, 3, 3, 3-tetrafluoropropene (also known as HFO-1234yf) 
trans 1-chloro-3, 3, 3-trifluoroprop-1-ene (also known as Solstice™ 1233zd(E)) 
HCF2OCF2H (also known as HFE-134) 
HCF2OCF2 OCF2H (also known as HFE-236cal2) 
HCF2OCF2 CF2 OCF2H (also known as HFE-338pcc13) 
HCF2OCF2 OCF2 CF2 OCF2H (also known as H-Galden 1040X or H-Galden ZT 130) 
trans-1, 3, 3, 3-tetrafluoropropene (also known as HFO-1234ze) 


NONATTAINMENT AREA An area within Colorado designated by the Commission and approved by the 
U.S. EPA under the Code of Federal Regulations Title 40, Section 81.306, in which ambient air 
concentrations of any designated pollutant exceed the National Ambient Air Quality Standards for that 
pollutant. 


OPACITY The degree to which an air pollutant obscures the view of an observer, expressed in 
percentage of obscuration or the degree (expressed in percent) to which transmittance of light is reduced 
by the air pollutant. 


OVERLOT GRADING Earth moving used in land development prior to the construction of structures, 
utilities, streets, highways or other prepared surfaces. 


OWNER OR OPERATOR Any person, who owns, leases, operates, controls, or supervises a stationary 
source. 


OZONE DEPLETING COMPOUND Any substance on the list of Class I and Class II ozone depleting 
compounds as defined by the Administrator of the U.S. EPA in the Code of Federal Regulations, Part 82 
(2001) and as referenced in Section 602 of the Federal Clean Air Act (1990). 


PARTICULATE MATTER Any airborne finely divided solid or liquid material with an aerodynamic 
diameter smaller than one hundred micrometers. 
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PARTICULATE MATTER EMISSIONS All finely divided solid or liquid material emissions, other than 
uncombined water, emitted to the ambient air as measured by applicable reference methods or an 
equivalent or alternative method specified by the U.S. EPA, or by a test method specified in an approved 
State Implementation Plan. 


PERSON Any individual, public or private corporation, partnership, association, firm, trust estate, the state 
or any department, institution or agency thereof, any municipal corporation, county, city and county, or 
other political subdivision of the state, or any other legal entity whatsoever that is recognized by law as 
the subject of rights and duties. 


PETROLEUM The crude oil removed from the earth and the oils derived from tar sands, shale, and coal. 


PETROLEUM DISTILLATE A volatile organic compound or a mixture including volatile organic 
compounds obtained from petroleum by a process of vaporization and condensation. 


PETROLEUM REFINERY Any facility engaged in producing gasoline, kerosene, distillate fuel oils, 
residual fuel oils, lubricants or other products through distillation, cracking, or reforming of unfinished 
petroleum derivatives. 


PILOT PLANT A small-scale facility first used for experimental purposes to study the feasibility of an 
operation prior to constructing a full-scale plant. 


PM10 Particulate matter with an aerodynamic diameter less than or equal to a nominal ten micrometers 
(μm) as measured by an U.S. EPA approved reference method. 


PM10 EMISSIONS Finely divided solid or liquid material, with an aerodynamic diameter less than or 
equal to a nominal ten micrometers (μm) emitted to the ambient air as measured by applicable referenced 
methods, or an equivalent or alternative method specified by the U.S. EPA, or by a test method specified 
in an approved State Implementation Plan. 


POTENTIAL TO EMIT The maximum capacity of a stationary source to emit a pollutant under its physical 
and operational design. Any physical or operational limitation on the capacity of the source to emit a 
pollutant, including air pollution control equipment and restrictions on hours of operation or on the type or 
amount of material combusted, stored, or processed, shall be treated as part of its design if the limitation 
or the effect it would have on emissions is state enforceable and federally enforceable. Secondary 
emissions do not count in determining the potential to emit of a stationary source. 


PROCESS UNIT A single process or piece of process equipment. 


PROCESS WEIGHT The total weight of all materials introduced into a source operation, which source 
causes, any discharge of air pollutants into the atmosphere. Solid fuels introduced into any specific 
source will be considered as part of the process weight, but liquid and gaseous fuels and combustion air, 
including required excess air, will not. 


PROCESS WEIGHT RATE A rate established as follows: 


a. For continuous source operations, the total process weight for the entire period of 
continuous operation or for a typical portion thereof, divided by the number of hours of 
such period; or 


b. For cyclical or batch unit operations or unit processes, the total process weight for a 
period that covers a complete operation or an integral number of such cycles divided by 
the hours of actual process operation; or 
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c. For operations not specified above, the process weights that results in a minimum value 
for allowable emissions. 


PUBLIC ACCESS A site to which the general public has access because entry onto such site is allowed 
or not prevented by natural or man-made barriers. A site shall be deemed to not be accessible to the 
public if entry onto the property: (a) is prevented by natural barriers (e.g., wide rivers, cliffs, vast roadless 
areas); or (b) has man-made barriers (e.g., fences, frequent patrolling, watch dogs); or (c) has other 
measures or combinations of measures that effectively prevent entry onto the property by members of the 
general public. Posting of “no trespassing” signs alone shall not be deemed as preventing public access. 
Determination of public accessibility shall be made on a site-by-site basis. 


REASONABLY AVAILABLE CONTROL TECHNOLOGY (RACT) Technology that will achieve the 
maximum degree of emission control that a particular source is capable of meeting and that is reasonably 
available considering technological and economic feasibility. It may require technology that has been 
applied to similar, but not necessarily identical, source categories. It is not intended that extensive 
research and development be conducted before a given control technology can be applied to the source. 
This does not preclude requiring a short-term evaluation program to permit the application of a given 
technology to a particular type of source. 


REASONABLE FURTHER PROGRESS Annual incremental reductions in emissions of the applicable air 
pollutant (including substantial reductions in the early years following approval or promulgation of plan 
provisions under the Federal Act, Section 110(a)(2)(I), and regular reductions thereafter) that are 
sufficient in the judgment of the Commission and the U.S. EPA to provide for attainment of the applicable 
National Ambient Air Quality Standards by the date required in Section 172(a) of the Federal Act. 


RECONSTRUCTION Will be presumed to have taken place where the fixed capital cost of the new 
components exceeds fifty percent of the fixed capital cost of an entirely new stationary source. Any final 
decision as to whether reconstruction has occurred shall be made in accordance with the provisions in 
Regulation Number 6. In determining lowest achievable emission rate for a reconstructed stationary 
source, the provisions of Regulation Number 6 shall be taken into account in assessing whether a new 
source performance standard is applicable to such stationary source. 


REFERENCE TEST METHOD A method for the sampling and analysis of an air pollutant emission as 
designated by the U.S. EPA in the most recent edition of the Code of Federal Regulations Title 40, Part 
60, Chapter 1, Appendix A, and the Code of Federal Regulations Title 40, Parts 51, 52, 61, and 63, for 
specific source categories and published in the Federal Register or any alternate or equivalent method 
approved and/or specified by the Commission or the Division and approved by the U.S. EPA. 


REFINERY PROCESS UNIT A segment of the petroleum refinery in which a specific processing 
operation is conducted. 


REFINERY PROCESS UNIT TURNAROUND Scheduled shutdown of a refinery process unit for the 
purpose of inspection or maintenance. 


REID VAPOR PRESSURE (RVP) The absolute vapor pressure of volatile crude oil and volatile non-
viscous petroleum liquids except liquefied petroleum gases as determined by the appropriate American 
Society for Testing and Materials method. 


RESIDENTIAL STRUCTURES All buildings or other structures used primarily as a place of residence, 
and including both single and multi-family residential dwellings. 
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RESPONSIBLE OFFICIAL One of the following: 


a. For a corporation: a president, secretary, treasurer, or vice president of the corporation in 
charge of a principal business function, or any other person who performs similar policy 
or decision making functions for the corporation, or a duly authorized representative of 
such person if the representative is responsible for the overall operation of one or more 
manufacturing, production, or operating facilities applying for or subject to a permit and 
either: (i) The facilities employ more than two hundred and fifty persons or have gross 
annual sales or expenditures exceeding twenty-five million dollars (in second quarter 
1980 dollars); or (ii) The delegation of authority to such representative is approved in 
advance by the Division; 


b. For a partnership or sole proprietorship: a general partner or the proprietor, respectively; 


c. For a municipality, state, federal, or other public agency; either a principal executive 
officer, or ranking elected official. For the purposes of this section, a principal executive 
officer of a federal agency includes the chief executive officer having responsibility for the 
overall operations of a principal geographic unit of the agency; or 


d. For affected sources: (i) The designated representative in so far as actions, standards, 
requirements, or prohibitions under Title IV of the Federal Act or the regulations, found at 
Code of Federal Regulations Title 40, Part 72, promulgated there under are concerned; 
and (ii) The designated representative under Title IV of the Federal Act or the Code of 
Federal Regulations Title 40, Part 72 for any other purposes under the Code of Federal 
Regulations Title 40, Part 70. 


ROADWAYS Roads, other than haul roads, used for motorized vehicular traffic. 


RUN The net period of time during which an emission sample is collected. Unless otherwise specified, a 
run may be either intermittent or continuous. 


SHUTDOWN The cessation of operation of an air pollutant source for any purpose. 


SOLID WASTE Any waste classified as Type “zero” through Type “six” as specified by the Incinerator 
Institute of America. 


SOURCE DEFINTIONS 


a. Air Pollution Source 


Any source whatsoever at, from, or by reason of which there is emitted or discharged into the 
atmosphere any air pollutant. 


b. Indirect Source 


A facility, building, structure, or installation, or any combination thereof, excluding dwellings that 
can reasonably be expected to cause or induce substantial mobile source activity that results in 
emissions of air pollutants that might reasonably be expected to interfere with the attainment and 
maintenance of National Ambient Air Quality Standards. 
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c. Mobile Source 


Motor vehicles and other sources of air pollution that emit pollutants while moving and that are 
capable of moving, and that commonly do not remain at one site (one or more contiguous or 
adjacent properties owned or operated by the same person or by persons under common 
control). 


d. Stationary Source 


Any building, structure, facility, equipment, or installation, or any combination thereof belonging to 
the same industrial grouping that emit or may emit any air pollutant subject to regulation under 
the Federal Act that is located on one or more contiguous or adjacent properties and that is 
owned or operated by the same person or by persons under common control. Those emissions 
resulting directly from an internal combustion engine for transportation purposes or from a non-
road engine as defined in Section I.B.40. of this regulation shall not be considered a stationary 
source. Buildings, structures, facilities, equipment, and installations shall be considered to belong 
to the same industrial grouping if they belong to the same major groups; i.e., have the same two-
digit codes, as described in the Standard Industrial Classification Manual, 1987, but not later 
amendments. See National Technical Information Service, Order No. PB 87-100012. The manual 
is available for examination at the office of the Director of the Air Pollution Control Division, 
Department of Public Health and Environment, 4300 Cherry Creek Drive South, Denver, 
Colorado, 80246-1530. 


STACK A flue, conduit, or duct arranged to conduct an air pollutant to the ambient air. For the purposes 
of stack height requirements, flares will be excluded from the definition of stack. 


STANDARD CONDITIONS A gas temperature of 20 degrees Celsius or 68 degrees Fahrenheit and a gas 
pressure of one atmosphere (760 torr). 


STANDARD OF PERFORMANCE A regulation that limits the quantity, rate, or concentration of emissions 
of air pollutants on a continuous basis, including any requirements that limit the level of opacity, prescribe 
equipment, set fuel specifications, or prescribe operation or maintenance procedures for a source to 
assure continuous emission reduction. 


STARTUP Any setting in operation of an air pollutant source for any purpose. 


STEEL PRODUCTION CYCLE The operation of a basic oxygen process furnace required to produce 
each batch of steel and includes the following major functions: scrap charging, preheating (when used), 
hot metal charging, primary oxygen blowing, additional oxygen blowing (when used), and tapping. 


SUBMERGED FILL PIPE Any gasoline or petroleum distillate tank fill pipe the discharge that is entirely 
submerged when the liquid level is six inches above the bottom of the tank. “Submerged fill pipe” when 
applied to a tank that is filled from the side is defined as any fill pipe the discharge opening that is entirely 
submerged when the liquid level is eighteen inches above the bottom of the tank. 


TERMINALS A petroleum distillate storage and distribution facility that has an average daily throughput of 
more than 76,000 liters (20,000 gallons) that is loaded directly into transport vehicles. 


THERMAL DRYER A process in which the moisture content of a processed material is reduced by 
contact with a heated stream of air or other gases that are exhausted to the ambient air. 


TOTAL SUSPENDED PARTICULATE (TSP) Particulate matter as measured by the method described in 
the Code of Federal Regulations, Title 40, Part 50, Appendix B (Hi-Volume Sampler). 
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TRANSFER AND LOADING SYSTEM Any equipment or processes used to transfer or load materials for 
storage or shipment. 


UNCLASSIFIED AREA An area within Colorado that cannot, based on available information, be 
classified as attainment or nonattainment. 


VAPOR BALANCE SYSTEM The connecting together of the vapor spaces of two vessels such that when 
liquid is dispensed from the first vessel into the second vessel, the vapor in the second vessel is 
displaced by the incoming liquid and forced through the connection into the first vessel. This vapor then 
occupies the space in the first vessel that is vacated by the dispensed liquid. 


VAPOR RECOVERY SYSTEM A vapor collection system capable of collecting substantially all the 
volatile vapors and gases discharged from the storage vessel and a vapor disposal system capable of 
processing such vapors and gases to prevent any substantial emission to the ambient air. 


VOLATILE ORGANIC COMPOUND (VOC) (see also Highly Volatile Organic Compound) Any 
compound of carbon, excluding carbon monoxide, carbon dioxide, carbonic acid, metallic carbides or 
carbonates, and ammonium carbonate, that participates in atmospheric photochemical reactions, except 
those listed in the definition of negligibly reactive volatile organic compounds included in this regulation as 
having negligible photochemical reactivity. Volatile organic compounds may be measured by test 
methods specified in Colorado’s EPA-approved State Implementation Plan, a Title V Permit, a reference 
method, an equivalent method, an alternative method or by procedures specified under the Code of 
Federal regulations Title 40, Part 60, Title 40 Part 51, Subpart I or Appendix S, or Title 40, Part 52. Prior 
approval from the U.S. EPA is required in order to use an equivalent or alternative method. A reference 
method, an equivalent method or an alternative method, however, may also measure nonreactive organic 
compounds. In such cases, an owner or operator may exclude the compounds listed in the definition of 
net emission increase when determining compliance with a standard if the amount of such compound is 
accurately quantified and the Division approves such exclusion. As a precondition to excluding such 
compounds as volatile organic compounds, or at any time thereafter, the Division may require an owner 
or operator to provide monitoring or testing methods and results demonstrating, to the satisfaction of the 
Division, the amount of negligibly reactive compounds in the source's emissions. For the purposes of 
photochemical dispersion modeling, the non-criteria reportable NRVOC tertiary butyl acetate (also 2-
butanone) shall be treated as a VOC. 


WELFARE As used in these regulations, effects on public welfare include, but are not limited to: effects 
on soils; water; crops; vegetation; manmade materials; animals; wildlife; weather; visibility; climate; 
damage to and deterioration of property; and hazards to transportation; as well as effects on economic 
values and on personal comfort and well being. 


WOOD RESIDUE Bark, sawdust, slabs, chips, shavings, mill trim, and other wood products derived from 
wood processing and forest management operations. 


II. GENERAL 


II.A. To Control Emissions Leaving Colorado 


When emissions generated from sources in Colorado cross the state boundary line, such emissions shall 
not cause the air quality standards of the receiving state to be exceeded, provided reciprocal action is 
taken by the receiving state. 
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II.B. Emission Monitoring Requirements 


The Division may require owners or operators of stationary air pollution sources to install, maintain, and 
use instrumentation to monitor and record emission data as a basis for periodic reports to the Division. 


II.C. Performance Testing 


II.C.1. The owner or operator of any air pollution source shall, upon request of the Division, 
conduct performance test(s) and furnish the Division a written report of the results of such 
test(s) in order to determine compliance with applicable emission control regulations. 


II.C.2. Performance test(s) shall be conducted and the data reduced in accordance with the 
applicable reference test methods unless the Division: 


II.C.2.a. Specifies or approves, in specific cases, the use of a test method with minor 
changes in methodology; 


II.C.2.b. Approves the use of an equivalent method; 


II.C.2.c. Approves the use of an alternative method, the results of which the Division has 
determined to be adequate for indicating where a specific source is in 
compliance; or 


II.C.2.d. Waives the requirement for performance test(s) because the owner or operator of 
a source has demonstrated by other means to the Division's satisfaction that the 
affected facility complies with the standard. Nothing in this paragraph shall be 
construed to abrogate the Commission or Division's authority to require testing 
under the Colorado Revised Statutes, Title 25, Article 7, and pursuant to 
regulations promulgated by the Commission. 


II.C.3. Compliance test(s) shall be conducted under such conditions, as the Division shall 
specify to the plant operator based on representative performance of the affected facility. 
The owner or operator shall make available to the Division such records as may be 
necessary to determine the conditions of the performance test(s). Operations during 
periods of startup, shutdown, and malfunction shall not constitute representative 
conditions of performance test(s) unless otherwise specified in the applicable standard. 


II.C.4. The owner or operator of an affected facility shall provide the Division thirty days prior 
notice of the performance test to afford the Division the opportunity to have an observer 
present. The Division may waive the thirty-day notice requirement if arrangements 
satisfactory to the Division are made for earlier testing. 


II.C.5. The owner or operator of an affected facility shall provide, or cause to be provided, 
performance testing facilities as follows: 


II.C.5.a. Sampling ports adequate for test methods applicable to such facility; 


II.C.5.b. Safe sampling platform(s); 


II.C.5.c. Safe access to sampling platform(s); and 


II.C.5.d. Utilities for sampling and testing equipment. 
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II.C.6. Each performance test shall consist of at least three separate runs using the applicable 
test method. Each run shall be conducted for the time and under the conditions specified 
in the applicable standard. For determining compliance with an applicable standard, the 
arithmetic mean of results of at least three runs shall apply. In the event that a sample is 
accidentally lost or conditions occur in which one of the runs must be discontinued 
because of forced shutdown, failure of an irreplaceable portion of the sample train, 
extreme meteorological conditions, or other circumstances beyond the owner or 
operator's control, compliance may, upon the Division's approval, be determined using 
the arithmetic mean of the results of the two other runs. 


II.C.7. Nothing in this section shall abrogate the Division's authority to conduct its own 
performance test(s) if so warranted. 


II.D. Ambient Air Monitoring Requirements (Reserved) 


II.E. Affirmative Defense Provision for Excess Emissions During Malfunctions 


Some provisions in this Section II.E. have been approved by the U.S. Environmental Protection Agency 
(“EPA”) for incorporation into Colorado’s State Implementation Plan (“SIP”). Some provisions are currently 
under review by the EPA. The following guide to the font styles used in this Section II.E. can be used to 
identify those provisions that have been adopted by the Air Quality Control Commission and are currently 
under review by the EPA. 


Double underlined text will become effective when the EPA approves the language for incorporation into 
Colorado’s SIP. 


Double strikethrough text will be effective until the EPA approves the double underlined text for 
incorporation into Colorado’s SIP. 


II.E.1. An affirmative defense to a claim of violation under these regulations is provided to 
owners and operators for civil penalty actions for excess emissions during periods of 
malfunction. To establish the affirmative defense and to be relieved of a civil penalty in 
any action to enforce an applicable requirement, the owner or operator of the facility must 
meet the notification requirements of Section II.E.2. in a timely manner and prove by a 
preponderance of evidence that: 


II.E.1.a. The excess emissions were caused by a sudden, unavoidable breakdown of 
equipment, or a sudden, unavoidable failure of a process to operate in the 
normal or usual manner, beyond the reasonable control of the owner or operator; 


II.E.1.b. The excess emissions did not stem from any activity or event that could have 
reasonably been foreseen and avoided, or planned for, and could not have been 
avoided by better operation and maintenance practices; 


II.E.1.c. Repairs were made as expeditiously as possible when the applicable emission 
limitations were being exceeded. 


II.E.1.d. The amount and duration of the excess emissions (including any bypass) were 
minimized to the maximum extent practicable during periods of such emissions; 


II.E.1.e. All Reasonably possible steps were taken to minimize the impact of the excess 
emissions on ambient air quality; 


II.E.1.f. All emissions monitoring systems were kept in operation (if at all possible); 
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II.E.1.g. The owner or operator’s actions during the period of excess emissions were 
documented by properly signed, contemporaneous operating logs or other 
relevant evidence; 


II.E.1.h. The excess emissions were not part of a recurring pattern indicative of 
inadequate design, operation, or maintenance; 


II.E.1.i. At all times, the facility was operated in a manner consistent with good practices 
for minimizing emissions. This Section II.E.1.i. is intended solely to be a factor in 
determining whether an affirmative defense is available to an owner or operator, 
and shalldoes not constitute an additional applicable requirement; and 


II.E.1.j. During the period of excess emissions, there were no exceedances of the 
relevant ambient air quality standards established in the Commissions’ 
Regulations that could be attributed to the emitting source. 


II.E.2. Notification 


The owner or operator of the facility experiencing excess emissions during a malfunction 
shallmust notify the Division verbally as soon as possible, but no later than noon of the Division’s 
next working day, and shallmust submit written notification following the initial occurrence of the 
excess emissions by the end of the source’s next reporting period. The notification shallmust 
address the criteria set forth in Section II.E.1., above. 


II.E.3. The Affirmative Defense Provision contained in this Section II.E. shall not beis not 
available to claims for injunctive relief. 


II.E.4. The Affirmative Defense Provision contained in this Section II.E. is not available in federal 
court proceedings, unless the court, in its discretion, decides to recognize and adopt such 
affirmative defense or decides to take into consideration some or all of the factors 
described in Sections II.E.1 and II.E.2. in issuing civil penalty determinations in 
considering the penalty factors in Section 113 of the Clean Air Act and exercising its 
discretion to assess civil penalties, decides to recognize or consider such affirmative 
defense or decides to take into consideration some or all of the factors described in 
Sections II.E.1. and II.E.2. 


II.E.45. The Affirmative Defense Provision does not apply to failures to meet federally 
promulgated performance standards or emission limits, including, but not limited to, new 
source performance standards and national emission standards for hazardous air 
pollutants. The affirmative defense provision does not apply to state implementation plan 
(sip) limits or permit limits that have been set taking into account potential emissions 
during malfunctions, including, but not necessarily limited to, certain limits with 30-day or 
longer averaging times, limits that indicate they apply during malfunctions, and limits that 
indicate they apply at all times or without exception. 


II.E.6. Nothing in this Section II.E. precludes the use of alternative emission limitations 
expressed as work-practice based limits or standards set forth in a permit that serve as a 
continuous limitation during periods of malfunction. This Section II.E.6. will not be 
construed to allow any SIP emission limitation to be altered through a permit. 
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II.F. Circumvention Clause 


A person shall not build, erect, install, or use any article, machine, equipment, condition, or any 
contrivance, the use of which, without resulting in a reduction in the total release of air pollutants to the 
atmosphere, reduces or conceals an emission that would otherwise constitute a violation of this 
regulation. No person shall circumvent this regulation by using more openings than is considered normal 
practice by the industry or activity in question. 


II.G. Conflicts 


Nothing in these regulations is intended to permit any practice that is a violation of any statute, ordinance 
or regulation. 


II.H. Severability Clause 


If any regulation, section, clause, phrase, or standard contained in these regulations shall for any reason 
be held to be inoperative, unconstitutional, void, or invalid, the validity of the remaining portions thereof 
shall not be affected thereby and the Commission does hereby declare that it severally passed and 
adopted the provisions contained therein separately and apart from the other provisions thereof. 


II.I. Compliance Certifications 


For the purpose of submitting compliance certifications or establishing whether a person has violated or is 
in violation of any standard in the Colorado State Implementation Plan, nothing in the Colorado State 
Implementation Plan shall preclude the use, including the exclusive use, of any credible evidence or 
information, relevant to whether a source would have been in compliance with applicable requirements if 
the appropriate performance or compliance test or procedure had been performed. Evidence that has the 
effect of making any relevant standard or permit term more stringent shall not be credible for proving a 
violation of the standard or permit term. 


When compliance or non-compliance is demonstrated by a test or procedure provided by permit or other 
applicable requirement, the owner or operator shall be presumed to be in compliance or non-compliance 
unless other relevant credible evidence overcomes that presumption. 


II.J. Affirmative Defense Provision for Excess Emissions During Startup and Shutdown 


Some provisions in this Section II.J. have been approved by the U.S. Environmental Protection Agency 
(“EPA”) for incorporation into Colorado’s State Implementation Plan (“SIP”). Some provisions are currently 
under review by the EPA. The following guide to the font styles used in this Section II.J. can be used to 
identify those provisions that have been adopted by the Air Quality Control Commission and are currently 
under review by the EPA. 


Double underlined text will become effective when the EPA approves the language for incorporation into 
Colorado’s SIP. 


Double strikethrough text will be effective until the EPA approves the double underlined text for 
incorporation into Colorado’s SIP. 
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II.J.1. An affirmative defense is provided to owners and operators for civil penalty actions for 
excess emissions during periods of startup and shutdown. To establish the affirmative 
defense and to be relieved of a civil penalty in any action to enforce an applicable 
requirement, the owner or operator of the facility must meet the notification requirements 
of paragraph 2 in a timely manner and prove by a preponderance of the evidence that: 


II.J.1.a. The periods of excess emissions that occurred during startup and shutdown were 
short and infrequent and could not have been prevented through careful planning 
and design; 


II.J.1.b. The excess emissions were not part of a recurring pattern indicative of 
inadequate design, operation or maintenance; 


II.J.1.c. If the excess emissions were caused by a bypass (an intentional diversion of 
control equipment), then the bypass was unavoidable to prevent loss of life, 
personal injury, or severe property damage; 


II.J.1.d. The frequency and duration of operation in startup and shutdown periods were 
minimized to the maximum extent practicable; 


II.J.1.e. All possible steps were taken to minimize the impact of excess emissions on 
ambient air quality; 


II.J.1.f. All emissions monitoring systems were kept in operation (if at all possible); 


II.J.1.g. The owner or operator's actions during the period of excess emissions were 
documented by properly signed, contemporaneous operating logs or other 
relevant evidence; and, 


II.J.1.h. At all times, the facility was operated in a manner consistent with good practices 
for minimizing emissions. This subparagraph h., is intended solely to be a factor 
in determining whether an affirmative defense is available to an owner or 
operator, and shalldoes not constitute an additional applicable requirement. 


II.J.2. Notification: The owner or operator of the facility experiencing excess emissions during 
startup and shutdown shallmust notify the Division verbally as soon as possible, but no 
later than two (2) hours after the start of the next working day, and shallmust submit 
written quarterly notification following the initial occurrence of the excess emissions. The 
notification shallmust address the criteria set forth in paragraph 1 above. 


II.J.3. The Affirmative Defense Provision contained in this section shall not beis not available to 
claims for injunctive relief. 


II.J.4. The Affirmative Defense Provision contained in this Section II.J. is not available in federal 
court proceedings, unless the court, in its discretion, decides to recognize and adopt such 
affirmative defense or decides to take into consideration some or all of the factors 
described in Sections II.J.1 and II.J.2. in issuing civil penalty determinations in 
considering the penalty factors in Section 113 of the Clean Air Act and exercising its 
discretion to assess civil penalties, decides to recognize or consider such affirmative 
defense or decides to take into consideration some or all of the factors described in 
Sections II.J.1. and II.J.2. 
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II.J.45. The Affirmative Defense Provision does not apply to State Implementation Plan 
provisions or other requirements that derive from new source performance standards or 
national emissions standards for hazardous air pollutants, or any other federally 
enforceable performance standard or emission limit with an averaging time greater than 
twenty-four hours. In addition, an affirmative defense cannot be used by a single source 
or small group of sources where the excess emissions have the potential to cause an 
exceedance of the ambient air quality standards or Prevention of Significant Deterioration 
(PSD) increments. 


II.J.6. Nothing in this Section II.J. precludes the use of alternative emission limitations 
expressed as work-practice based limits or standards set forth in a permit that serve as a 
continuous limitation during periods of startup and shutdown. This Section II.J.6. will not 
be construed to allow any SIP emission limitation to be altered through a permit. 


II.J.57. Affirmative Defense Determination: In making any determination whether a source 
established an affirmative defense, the Division shall consider the information within the 
notification required in paragraph 2 of this section and any other information the Division 
deems necessary, which may include, but is not limited to, physical inspection of the 
facility and review of documentation pertaining to the maintenance and operation of 
process and air pollution control equipment. 


III. RESERVED 


IV. RESERVED 


V. STATEMENTS OF BASIS, SPECIFIC STATUTORY AUTHORITY AND PURPOSE 


V.A. Adopted December 14, 1978 - Definitions 


Rationale and Justification for Revisions to the Common Provisions Regulation 


The principal reason for revising the Common Provisions Regulation is the need for the addition of certain 
definitions required by the revisions of the other regulations. Opportunity was taken at the same time to 
revise some definitions in an effort to add clarity. Few changes were made in Section I, even though 
some questions were raised regarding I.D. - Intent. 


Consideration was given to the suggestions of the Division and the Parties to the hearing with respect to 
the definitions. In some instances, the original definitions were retained; in others, they were modified. For 
example: (1) the original definition of “air contaminant” was retained; the Union Oil suggestion was far 
less precise; (2) the Public Service Company definition of “air contaminant source - new source,” replaces 
the original version; (3) for “steel production cycle,” the CF&I version was adopted. Generally, the 
Commission worked through the original definitions and the various suggestions for change and finally 
adopted those versions they concluded were best in terms of clarity and intent. 


Considerable attention was paid to the definition of “modification” and a version selected which would 
encourage existing sources within the state to install new pollution control equipment even though a slight 
increase in emissions of sulfur dioxide would result if these increases (a) occurred in a sulfur dioxide 
attainment area, and (b) if the existing source sulfur dioxide standard would be met. 


The notification period prior to performance testing was shortened to 30 days with the provision the 
Division could waive this interval if it so decided. The CF&I request for exemption of sources emitting less 
than 100 tons per year from performance testing was rejected in that no means would exist to detect 
violations of the emission standard without such testing. 
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Rationale and Justification Addition to Common Provisions Conflict of Interest 


The purpose of this regulatory addition is to set forth standards of conduct as it relates to conflict of 
interest in the course of operation of both the Colorado Air Pollution Control Commission and the 
Colorado Air Pollution Variance Board. This regulation essentially establishes in written form that which 
has been the practice of the Commission and the Variance Board during the course of hearings 
conducted by the respective bodies. 


This regulation will also bring Colorado into compliance with Section 128 of the Clean Air Act, which 
requires that “any potential conflicts of interest by members of such board or body or the head of an 
executive agency with similar powers be adequately disclosed.” The Clean Air Act also provides that a 
state may adopt requirements respecting conflicts of interest for such boards or bodies, which are more 
restrictive than the requirements of the Act. 


The Commission believes this regulation satisfies both the requirements of the Federal Act and the State 
Administrative Procedures Act as well as setting forth expected standards of conduct. 


V.B. Adopted June 5, 1980 — Abbreviations and Definitions 


Rationale and Justification for the Repeal And Repromulgation of Regulation Number 3 and 
Common Provisions Regulation as Related to Regulation Number 3 


On December 14, 1978, the Air Quality Control Commission revised Regulation Number 3 (concerning 
requirements for filing air pollution emission notices, obtaining emission permits, and payment of fees with 
respect to both) for the primary purpose of bringing Colorado's air pollutant emission permit program into 
conformity with the requirements of the Federal Clean Air Act Amendments of 1977 to the extent 
authorized by the then effective state statutory authority: “The Air Pollution Control Act of 1970,” C.R.S. 
1973, 25-7-101 et seq. The regulation as revised in 1978 and which became effective January 30, 1979, 
was submitted to the U.S. EPA as a revision to the State Implementation Plan (“SIP”) pursuant to 
Subsection 129(c) of the Federal Clean Air Act Amendments of 1977. 


Since that submittal, the Colorado General Assembly has repealed and reenacted the state's basic air 
pollution control statute: Article 7 of Title 25, Colorado Revised Statutes, 1973, The new article, known as 
the “Colorado Air Quality Control Act” (designated House Bill 1109 in the 1979 Legislative session), 
became effective June 20, 1979, and largely brought the state statute into conformity with the Federal 
legislation, mandating the Commission to develop a comprehensive air pollution control program meeting 
the requirements of the Federal Clean Air Act. 


The primary purpose of this current revision of Regulation Number 3 is to implement the new provisions of 
HB 1109 and to further bring the permit aspects of the Colorado air pollution control program into 
compliance with the requirements of the Federal Clean Air Act. 


Revisions also respond to the requirements set forth in the October 5, 1979 Federal Register notice which 
conditionally approved portions of the Colorado SIP and set forth certain requirements for securing their 
unconditional approval. E.g., see Section IV.D.2.a.(iv) of revised Regulation Number 3 which incorporates 
the requirements of Section 172(b)(11)(A) of the Clean Air Act. 44 Fed. Reg. 57401, 57408 (1979). 
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The Commission has made an effort to formulate a permit program meeting the requirement of and 
paralleling of the provisions of EPA policies and rules to the extent authorized by House Bill 1109 and to 
the extent deemed appropriate by the Commission for Colorado's particular circumstances. This has been 
done in order to meet certain specific requirements expressly set forth in the Federal Clean Air Act, to 
meet certain specific requirements EPA has determined are required for compliance with the Federal Act, 
and to avoid subjecting sources of air pollution in Colorado to differing State and Federal requirements. 
The Commission considered the assurance of reasonable further progress toward attainment of National 
Ambient Air Quality Standards as the primary underlying criterion in developing permit requirements for 
sources located in or near nonattainment areas. 


Consideration has also been given to the opinion of the United States Court of Appeals for the District of 
Columbia in the case of Alabama Power Company v. Costle ___ F.2d __ D.C. Cir., (1979). 


APENs 


In order to reduce the administrative burden on both the Air Pollution Control Division (“the Division”) and 
owners and operators of air pollution sources, the filing of revised air pollution emission notices for the 
purpose of reporting significant changes in emissions will be required only on an annual basis, rather than 
whenever a significant change in emissions occurs. In making this revision, the Commission relied on the 
representations of the Division that annual reporting would be sufficient for purposes of keeping the 
emissions inventory current. 


Street Sanding 


With the exception of street sanding (and indirect sources), the exemptions provided in the revised 
regulation from the APEN-filing and emission permit requirements are for minor or insignificant sources of 
emissions. 


Although not finding that particulate emissions resulting from the application and reentrainment of “sand” 
applied to snow or ice covered roadways as a traffic safety measure are insignificant, the Commission 
has exempted sanding from the APEN-filing and permit requirements out of administrative necessity. 


Little benefit can be obtained from the filing of APENs in light of the fact that the amount of emissions 
cannot be predicted with any reasonable accuracy due to varying factors such as weather. APENs would 
therefore serve little purpose as notices of expected emissions. 


It is the judgment of the Commission that protection of persons and property by sanding snow and ice 
covered roadways is an overriding consideration and that the costs of not taking such safety measures 
would far outweigh any air quality benefits resulting from requiring permits for sanding. Sanding should 
not therefore be prohibited — even without a permit. The only reason for imposing a permit requirement 
would be to facilitate enforcement of control measures to limit emissions which the Commission believes 
may be accomplished without a permit requirement through emission control regulations and provisions in 
local elements of the State Implementation Plan. 


Major Sources, Major Modifications, and the “Bubble” Concept 


The Commission has retained requirements that new “major sources” locating in nonattainment areas 
and “major modifications” to existing sources in nonattainment areas meet special requirements (Offsets, 
LAER, etc.) designed to allow the continued development in such areas without interfering with 
reasonable further progress toward attainment of National Ambient Air Quality Standards. The criteria for 
determining when a new source or modification to an existing source is “major” however, have been 
extensively revised. 
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Prior to the U.S. Court of Appeals Decision in Alabama Power Company v. Costle, EPA had defined 
“potential to emit” — a key phrase in the definition of “major emitting facility” — in terms of uncontrolled 
emissions. The court however, interpreted the phrase “potential to emit” as used in the definition of “major 
emitting facility” in Section 169(1) of the Clean Air Act as taking “into account the anticipated functioning 
of the air pollution control equipment designed into the facility,” thereby drastically reducing the number of 
sources qualifying as major. In response to this decision, on September 5, 1979, EPA proposed 
amendments to its regulations concerning requirements for SIPs including those pertaining to Prevention 
of Significant Deterioration of air quality (“PSD”) and new source review in nonattainment areas, as well 
as EPA's Emission Offset Interpretative Ruling. 44 Fed. Reg. 51924 (1979). The Commission in reviewing 
Regulation Number 3 and the Common Provisions Regulation has incorporated many of the amendments 
adopted by EPA in its regulations including classifications of sources as major or minor based on 
controlled emissions. 


The court in Alabama Power Company struck down the EPA regulation definition of “major modification” 
which definition required the imposition of the special nonattainment area requirements (Offsets, LAER, 
etc.) on sources when modifications resulted in an increase in emissions of criteria pollutants of 100 tons 
per year or more (for certain listed categories of sources; 250 tons or more for sources not listed). The 
court held that the special nonattainment requirements applied to all modifications of major emitting 
facilities except those resulting in only - “de minimus” increases in emissions. The court stated, however, 
that it would be permissible to look at the net increase in potential emissions from a major source in 
determining whether Offsets, LAER, etc., will be required. 


In its proposed rules, EPA has adopted the “net increase” or “bubble” approach which generally allows a 
major source undergoing modification to avoid permit review as a major modification by allowing emission 
reductions elsewhere at the source to offset any increases resulting from the proposed modification. The 
Commission has adopted the “bubble” concept and many of EPA's specific regulatory provisions with 
respect to the concept as applied to modifications. 


The court in Alabama Power Company also held that fugitive emissions could be included in determining 
whether a source is “major” only to the extent such emissions were expressly determined to be included 
by rule of the EPA administrator. In response, EPA has proposed a regulatory definition of “potential to 
emit” by which fugitive emissions from twenty-seven (27) listed sources would be included in 
determinations of which new sources and modifications are major. 44 Fed. Reg. 51956, 51958 (1979). In 
recognition of the fact that such emissions would be included in a determination of whether a source or 
modification was major if they were emitted through a stack (as opposed to being “fugitive”), recognizing 
that generally emissions from the twenty-seven (27) listed source categories contribute to hazards to 
public health and welfare, and to be consistent with the Federal scheme, the Commission has also 
decided to consider fugitive emissions from the twenty-seven source categories in major source/major 
modification determinations to the extent they are quantifiable. An owner or operator may avoid the 
inclusion of fugitive emissions of particulate matter by demonstrating that such emissions are of a size 
and substance, which do not adversely affect public health or welfare. 


Banking 


C.R.S. 1973, 25-7-304 requires the attainment program to provide that emission reduction offsets 
exceeding those required for the granting of a permit “may be preserved for sale or use in the future.” 
Section V. of Regulation Number 3 establishes an administrative framework and the basic requirements 
for such a procedure consistent with the “banking” provisions established by EPA in its Emission Offset 
interpretative ruling, 44 Fed Reg. 3274, 3280, 3285 (January 16, 1979) (to be codified as Appendix S to 
40 C.R.S. Part 51). 
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Extended “Debugging” Period 


Pursuant to C.R.S. 1973, 25-7-114(4)(j), the Division may grant the owner or operator of a new source up 
to six months after commencement of operation in which to demonstrate compliance with all terms and 
conditions of its emission permit. The Commission determined, however, that under certain 
circumstances it would be appropriate to allow a source employing innovative control technology 
additional time in which to bring the operation of the source into full compliance. Therefore, pursuant to its 
authority under C.R.S. 1973, 25-7-109(5), the Commission has provided in paragraph IV.H.6. of 
Regulation Number 3 for such temporary relief from controls under specified limited circumstances. The 
provision is intended for very limited application. 


PSD 


Regulation Number 3 does not address the subject of special permits for major sources locating in 
attainment areas to insure Prevention of Significant Deterioration of air quality. The Commission decided 
to wait until EPA's PSD regulations have been finalized before attempting to promulgate State regulations 
to establish a fully State-operated program. State emission permits are nonetheless still required for 
sources locating in attainment areas. 


Common Provisions Regulation 


In connection with the revision of Regulation Number 3, the Commission concurrently made limited, 
related revisions in its Common Provisions Regulation. Sections I.B. and I.C. of that regulation have been 
changed to reflect the renumbering of the sections in the State statute authorizing the Commission to 
promulgate regulations and to reflect the amended language in the declaration of legislative intent. 


Section I.F. of the regulation was amended to add new abbreviations used in revised Regulation Number 
3 and Section I.G. (definitions) was amended to delete, revise, and add terms and their definitions to 
reflect changes in the terminology used in Regulation Number 3. 


V.C. Adopted May 13, 1982 - Public Comment 


Statement of Basis and Purpose Concerning May 13, 1982 Amendment to Section IV.C. (Public 
Comment) for Small Sources Locating in Nonattainment Areas 


The rationale for this proposed revision is based on the underlying purpose of public comment: to obtain 
public input on proposed sources that the Air Pollution Control Division (APCD) can use in considering 
whether a permit should be granted. 


Under the previous regulation, all sources locating in nonattainment areas were subject to the public 
comment requirement unless the APCD exercised its discretion under Section IV.C.3. (sources of less 
than 6 month's duration) to exempt them. APCD experience has shown that there are four categories of 
small sources that frequently locate in nonattainment areas, but which did not stimulate comment from 
the public. These categories are: (1) service stations; (2) restaurants; (3) land development (houses and 
commercial); and (4) other small sources (such as concrete batch plants). Basically, all the effort put into 
preparation of public comment packages for these sources can now be used more efficiently and the 
associated expense to industry saved. 


The limit of 5 Tons Per Year (TPY) of controlled annual emissions is based on calculations that show 
most of the sources in these four categories emit less than 5 TPY of any one pollutant. Service stations, 
for example, generally emit 1 to 2 TPY. In many cases, less than 1 TPY is emitted. 
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Under the revised regulation, sources less than 5 TPY can still be subject to public comment if the 
Division determines it appropriate based on criteria set forth in the regulation. The difference is that the 
APCD would have discretion to decide instead of being required to provide public notice. Controversial 
sources such as gravel pits, odor sources and landfill operations are subjected to public comment by the 
APCD regardless of the level of emissions. This practice will continue in effect. 


V.D. Adopted March 10, 1983 - Prevention of Significant Deterioration 


Statement of Basis and Purpose for the Prevention of Significant Deterioration Program 
Regulations 


This Statement of Basis and Purpose for the Prevention of Significant Deterioration (PSD) Program 
Regulations complies with the State Administrative Procedure Act, CRS 1973, 24-4-103(4). The statutory 
authority for the PSD regulations are in the Air Quality Control Act at CRS 1973, 25-7-102, 25-7-105, 25-
7-106, 25-7-108, 25-7-109, 25-7-114, 25-7-116, 25-7-201 et seq. The general purpose of these 
regulations is to prevent the significant deterioration of air quality in those sections of the state, which has 
attained the national ambient air quality standards. The parties to this rulemaking include: 


Colorado Association of Commerce and Industry; Rocky Mountain Oil amp; Gas Association, Inc.; 
Chevron Shale Oil Company; Union Oil Company of California; Colorado Ute Electric Association, 
Inc.; The Colorado Mountain Club; COAL; Public Service Company of Colorado; City of Colorado 
Springs; CF&I Steel; Environmental Defense Fund, Inc.; United States Department of the Interior; 
and United States Department of Agriculture. 


The Air Pollution Control Division acted as staff for and advised the Commission during the proceeding. 
See CRS 1973, 25-7-111(2)(g). 


The PSD regulations adopted by the Commission are in many respects identical to the U.S. EPA PSD 
regulations. See 40 CFR 51.24 et seq.; 40 CFR 52.21 et seq. The primary reason for this is that the State 
Act requires that the State PSD program be in accordance with the federal Clean Air Act PSD provisions. 
See CRS 1973, 25-7-203. Thus, federal PSD requirements are generally a minimum for the State PSD 
Program. For these reasons, to the extent that the federal PSD rules are identical or substantially 
identical to the state regulations, the Commission incorporates herein the EPA statements of basis and 
purpose for the federal PSD rules at 43 Fed. Reg. 26380 et seq. (June 19, 1978) and 45 Fed. Reg. 52676 
et seq. (August 7, 1980). 


The Commission has additional authorities to prevent significant deterioration of air quality. In several 
important areas the Commission has tailored these regulations to meet the concerns of Colorado citizens. 
These areas include the requirement for an impact analysis on water to determine acid deposition effects, 
the authority to make independent determinations on adverse impact to visibility in Class I areas if the 
federal land manager fails to fulfill his responsibility to do so, the requirement to establish baselines for, 
and to monitor air quality related values in, Class I areas to determine the effects of emissions on such 
values, and the application of Class I sulfur dioxide increments to several Class II primitive areas and 
national monuments. 


The proposed PSD regulations included several provisions reflecting the terms of a settlement agreement 
in the matter of Chemical Manufacturer's Association, et al. v. EPA in which EPA has agreed to propose 
amendments to its PSD rules. The Commission has rejected the adoption of such provisions for several 
reasons. They are arguably less stringent than current EPA rules in that they would appear to permit 
more air pollution. Because they may be less stringent, their adoption appeared likely on the basis of EPA 
testimony to impede the approval of the state PSD program by EPA at this time. Finally, EPA's schedule 
for consideration of such provisions is unknown. Subsequent to EPA action on the provisions of the 
settlement agreement, the Commission will reconsider those provisions. 
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The PSD regulations will generally not become applicable to major sources or major modifications in 
Colorado until EPA has approved them. See CRS 1973, 25-7-210. However, the regulations pertaining to 
attainment area designations and the enforcement of Class I sulfur dioxide increments in those areas 
listed in CRS 1973, 25-7-209 will be applicable upon the effective date of these regulations. These 
regulations will be effective twenty (20) days from publication in the Colorado Register. 


DEFINITION OF “ACTUAL EMISSIONS” 


The definition adopted is essentially identical to the EPA definition. 


One party proposed that reference should be made to consideration of control efficiency. The 
Commission did not adopt this proposal because the definition inferentially considers control equipment 
efficiency and the reference requested would create confusion, when actual test data were available, as 
to whether a separate “efficiency” factor was to be applied. 


Another party, in commenting on the definition of “baseline concentration,” expressed concern that the 
determination of “actual emissions” could take place, for example, during a low-demand period for a 
power plant. Such determination would result in an emission rate considerably less than the full-capacity 
allowable emission rate, resulting in a low baseline concentration. The power plant, operating the next 
year at full capacity, could consume all or most of the available increment, prohibiting growth in the area. 
The Commission recognizes that, for certain sources such as power plants (i.e., fossil fuel-fired steam 
generators), the source must respond to constantly changing demands with significant changes in 
emissions from year to year. Therefore, for fossil fuel-fired steam generators, “allowable emissions” 
should generally be considered “representative of normal unit operation” rather than actual emissions in 
determinations of “actual emissions” for determining baseline concentration and increment consumption, 
unless it is clearly demonstrated that a lower level of emissions will never be exceeded. 


DEFINITION OF “BASELINE AREA” AND “BASELINE DATE” 


“Baseline area” is not specifically defined in the State Act but is simply referred to as “an area subject to 
this article” in the definition of baseline concentration. CRS 1973, 25-7-202. The Federal Clean Air Act 
definition of “baseline concentration,” Section 169(4), is identical to the states, and EPA has interpreted” 
an area subject to this article” to mean the attainment and unclassifiable areas designated pursuant to 
Section 107(d)(1)(D) or (E) of the Federal Clean Air Act. Such an interpretation is also reasonable under 
the Colorado Air Quality Control Act which states that the Commission shall adopt measures “to prevent 
significant deterioration of ambient air quality in each region, or portion thereof, of the state identified 
pursuant to Section 107(d)(1)(D) or (E) of the Federal Act.” The result of EPA's definition is that the entire 
state is the baseline area for SO2, and air quality control regions for particulate matter. 


Several parties proposed alternative approaches to the definition of baseline area. These approaches 
ranged from a modeled 1 µg/m3 impact area (based on 7.5 minute quadrangles, the county-township-
range-section system, or a metric grid) to the entire state. 


The Commission adopted the EPA definition for the following reasons: 


(1) The EPA approach has been in effect for several years and has proven workable. EPA has well-
developed procedures for performing source impact analyses in large baseline areas which the 
state can use. Changing the definition of baseline area would result in use of an approach that 
has not been proven and that would cause a discontinuity for the regulated industries when the 
PSD program is delegated to the state. 


(2) The use of areas larger than the source impact area means that baseline concentrations will be 
determined at an earlier date, and increments will be consumed from an earlier date, thus 
minimizing air quality deterioration. This fulfills the primary purpose of the State Act. See CRS 
1973, 25-7-102. 
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Certain parties were concerned that baseline areas larger than the impact area might 
unnecessarily inhibit economic growth in the unaffected portion of the baseline area, but should 
that occur, and there are no specific examples in the record of where that would occur, the 
Commission could consider subdividing baseline areas to allow for a new baseline date and 
concentration. 


Testimony from Pitkin County and members of the general public indicated concern that with 
small baseline areas, minor source emission increases would continue to raise the background 
ambient air concentrations, especially for particulate matter, before a major source would locate 
in an area to begin the counting of increment consumption. The baseline areas selected by the 
Commission for particulate matter represent a balance between a recognition that particulate 
matter emissions are often a more localized problem than are gaseous emissions (hence the use 
of AQCRs for particulate matter instead of the entire state, as is the approach for SO2) and the 
need to begin counting increment consumption expeditiously (hence, the use of AQCRs for 
particulate matter rather than the smaller impact area). Only two AQCRs in Colorado have been 
triggered during the six years PSD has been in effect. Since triggered baseline areas can in the 
future be subdivided into triggered and untriggered areas, the Commission considers the use of 
baseline areas the size of AQCRs sufficiently flexible for purposes of reasonable application, 
economic growth, and prevention of air quality deterioration. 


(3) Use of a baseline area equivalent to the 1 µg/m3 impact area could result in a situation where 
impacts on a Class I area individually were each less than 1 µg/m3, with the result that the Class I 
area would not be a part of a baseline area. Yet the cumulative impact of these sources could be 
greater than the 1 µg/m3 increment for particulate matter for Class I areas, so that deterioration of 
air quality greater than that allowed by the regulation could legally occur. 


(4) The use of the entire state as an SO2 baseline area provides maximum protection for all Class I 
areas in the state. This is of particular concern to the Commission, since the general flow of air 
from west to east and the long-range transport of gaseous pollutants can result in effects on 
nearly all of Colorado's Class I areas by SO2 sources on the West Slope. The effects and extent 
of acid deposition, to which SO2 is a major contributor, was a topic of extensive testimony at the 
hearings; the definition of the entire state as a baseline area for SO2 affords maximum protection 
of the environment while the problem of acid deposition receives additional study. 


DEFINITION OF “BASELINE CONCENTRATION” 


Two parties proposed changes to this definition, both suggesting the substitution of “allowable” for 
“actual” emissions in portions of the definition. The concern regarding power plant actual versus allowable 
emissions is discussed under “Actual Emissions,” above. 


The other concern arises from the possibility of a large difference between actual and allowable 
emissions in the calculation of increment consumption or in establishing baseline concentrations. This is 
discussed extensively in the EPA preamble to the August 7, 1980 PSD regulations (Division Exhibit B, pp. 
74-76) concerning increment consumption. EPA's rationale is that actual emissions more reasonably 
represent actual air quality than allowable emissions and that because actual emissions are based on at 
least two years of operation, future emissions could be reasonably expected to remain at the same level. 
EPA therefore uses actual emissions to avoid “paper consumption” of increment (or modeled baseline 
concentrations which would exceed monitored levels) The Commission concurs with the EPA rationale 
and has adopted the EPA approach of using actual emissions to track increment consumption and 
determine baseline concentrations. 
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DEFINITION OF “COMPLETE” 


The Environmental Defense Fund (EDF) proposed a list of specific elements of a PSD permit application, 
for aid in determining whether an application is “complete,” which was generally incorporated in the final 
rule. The proposed list of items would add some certainty and clarification for the applicant and the 
Division of the specific items required to demonstrate completeness of an application. Regarding items (i) 
and (iii)-(iv), opposition to the list by several parties was primarily that it was redundant with other 
requirements of the rules. York, Nov. 10 Tr. at 18 et seq. and 60 et seq. Item (ii) was retained because, 
for many or most applications, such information would be necessary to verify the applicant's modeling. 


DEFINITION OF “NET EMISSIONS INCREASE” 


Several parties proposed crediting increases or decreases in emissions that occur up to five years after a 
modification becomes operational. The Commission did not adopt this recommendation because EPA 
specifically prohibits states from crediting decreases, which would occur after the change occurs. 40 CFR 
51.24(b)(3). In addition, it would prove difficult to exact an enforceable agreement for a source to close 
down or otherwise decrease emissions at some future date. 


Several parties proposed in paragraph f(ii) to shift “enforceable” from time of construction to time of 
operation. This change would not be consistent with the state statutory requirements, which prohibit 
construction or operation of a non-permitted new source or modification. The suggested change would 
also needlessly complicate the correlation of permits to enforceable decreases in emissions. 


In response to a party comment that 90 days to report a reduction in emissions is too short, the 
Commission agreed and has allowed such reports to be made within a year of the decrease unless an 
extension is granted. A longer time would make the reduction difficult to verify. 


DEFINITION OF “SECONDARY EMISSIONS” 


The final definition incorporates a recent amendment by EPA, 47 Fed. Reg. 27554 (June 25, 1982) and is 
consistent with CRS 1973, 25-7-202(6.5). 


DEFINITION OF “ALLOWABLE EMISSIONS” 


In several sections of EPA's PSD rules, including its definition of “allowable emissions,” EPA grants credit 
for permit conditions only if they are “federally enforceable.” In each of such sections, the Commission 
has deleted the qualification of “federally” and has in the Common Provisions Regulation defined 
“enforceable” so that it is consistent with EPA's definition of “federally enforceable.” 


DEFINITION OF “SIGNIFICANT” 


Several parties commented that the proposed definition, which defined both “significant” and 
“significantly” and included a listing of “significant concentrations,” was confusing and unnecessary. The 
proposed definition also gave the Division the discretion to (1) determine that certain sources were not 
significant even if the source met the definition, and (2) to determine significance levels for non-listed 
pollutants. In addition, it limited the definition for sources affecting Class I areas to those sources 
producing a “significant” impact. There were several sections in the proposed regulations that used the 
“significant” definition of ambient concentrations to allow impacts to Class I areas not allowed under EPA 
rules. EPA and the National Park Service commented that these changes resulted in a less stringent 
definition. The Commission agreed with these comments. The final definition is essentially identical to 
EPA's and uses only emission rates to define “significant,” and the use of “significant” to qualify impacts to 
Class I areas in other sections of the rules has been deleted. 
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DEFINITION OF “MODIFICATION” 


One party proposed that an existing exception for increases in SO2 emissions caused by adding new 
emission control equipment (e.g., replacing scrubbers with fabric filters) be retained. The Commission 
acknowledges that this exemption was intended to avoid penalizing a source willing to improve particulate 
matter collection by converting from scrubbers to baghouses or electrostatic precipitators. Since 
scrubbers collect gaseous pollutants, but baghouses and precipitators do not, the amount of SO2 emitted 
would increase, hence the exemption. Since there are a number of nonattainment areas for particulate 
matter, but none for SO2, the Commission will continue to encourage additional control of particulate 
matter by including this exemption in the definition of “modification.” 


It should, however, be noted that this exemption is not included in the definition of “major modification,” so 
a significant increase in SO2 emissions from a major source will result in PSD applicability. The effect of 
this is to provide the exemption only for minor sources and minor modifications. 


DEFINITION OF “STATIONARY SOURCE” 


The proposed definition was revised to include language essentially identical to that of EPA at 40 CFR 
51.24(b)(5) and (b)(6). The final rule allows more discretion to define stationary source on a case-by-case 
basis. The definition clarifies that a source in a nonattainment area may also be “an identifiable piece of 
process equipment” which makes it consistent with a recent federal case. See Natural Resources 
Defense Council et al. v. Gorsuch, et al., 685 F.2d 718 (D.C. Cir. 1982). 


DEFINITION OF “FUGITIVE DUST” 


The State Act exempts “fugitive dust” from regulation under the PSD program, including exemption from 
determinations of whether a source or modification is major and of increment consumption. C.R.S. 1973, 
25-7-202(4), -202(5), -204(1)(b), and -204(2)(c). “Fugitive Dust” is defined as: 


Soil or other airborne particulate matter (excluding particulates produced directly during 
combustion) resulting from natural forces or from surface use or disturbance, including, but not 
limited to, all dust from wind erosion of exposed surfaces or storage piles and from agriculture, 
construction, forestry, unpaved roads, mining, exploration, or similar activities in which earth is 
either moved, stored, transported, or redistributed; except that fugitive dust shall not include any 
fraction of such soil or other airborne particulate matter which is of a size or substance to 
adversely affect public health or welfare. 


C.R.S. 1973, 25-7-202(3). Under such definition, fugitive particulates are regulated in the PSD program if 
they are “of a size or substance to adversely affect public health or welfare.” 


The exemption of “fugitive dust” is an issue because EPA counts total suspended particulates (“TSP”) in 
determining increment consumption, maintenance of primary and secondary NAAQS, and source 
applicability. Therefore, to the extent that the state excludes some sizes of particulate matter in these 
determinations, its regulations are arguably less stringent than EPA's, although as explained below, 
because of depositional effects, there is generally an insignificant difference between the counting of TSP 
and the counting of smaller particulates. 
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The basis for setting the primary NAAQS is health effects; the basis for setting the secondary NAAQS is 
welfare effects. These are also the bases under the State Act for counting fugitive particulates in the PSD 
program. Because the bases for the State's inclusion of fugitive particulates and for EPA's promulgation 
of particulate matter NAAQS are essentially identical, it is appropriate to consider whether the NAAQS 
should be the standard for determining which particulates are “of a size or substance to adversely affect 
public health or welfare.” However, EPA's current primary and secondary NAAQS for particulates are 
based on the “Air Quality Criteria for Particulate Matter” (1969), Div. Ex. R., which has generally been 
superseded by more recent research and analysis. For that reason, EPA in the CMA v. EPA Settlement 
Agreement has agreed in the near future to promulgate new primary, and perhaps secondary, NAAQS for 
particulates which would exclude particulates above a size posing no health or welfare risks. 


EPA's staff review, in anticipation of revisions to the particulate matter definition and NAAQS, of the 
effects of particulate matter on health concludes that the size counted should be less than 10 um, which 
includes those particles capable of penetrating the thoracic regions. “Review of the National Ambient Air 
Quality Standards for Particulate Matter: Assessment of Scientific and Technical Information,” EPA 450/5-
82-001 (January 1982). 


EPA staff review of welfare impacts indicates that visibility impacts are generally caused by fine 
particulates of less than 2.5 um. Id. at 122. However, such review recognizes that “the full size range of 
particles including dustfall can contribute to soiling, become a nuisance and result in increased cost and 
decreased enjoyment of the environment.” Id. at 140. Further, the EPA “staff recommends consideration 
of the economic and other effects associated with soiling and nuisance when determining whether a 
secondary standard for TP or for TSP or other large particle indicator is desirable,” id. at 141, and that 
“the basis for selecting a particular level for a secondary TP or TSP standard is a matter of judgment.” 
(emphasis added) Id. at 147. The EPA staff review indicates that EPA will probably propose a fine 
particulate secondary standard but is undecided as to whether to establish a TSP or large particulate 
secondary standard, and that there is a basis for concluding that welfare impacts are being caused by all 
sizes of particulates. Additionally, there was public and party testimony on welfare effects from fugitive 
particulates, some of which can be assumed to be large particles. See Markey, November 10 Tr. at 2 et 
seq. 


One of the apparent concerns of parties and persons opposing the use by the Commission of TSP as a 
welfare standard is that the increment would be consumed and that no further development could occur. 
Division Exhibit W, which compares the modeled ambient impacts of TSP using a deposition model with 
particulates of 10 um or less using the same model, shows that the larger particles deposit quickly and 
that the ambient impact is relatively the same at a distance of 1000 meters or greater. The implication of 
this is that for many sources the modeling of increment consumption would have the same general results 
whether TSP is counted or whether only particles 10 um or less are counted (assuming the boundary of 
the source is 1000 meters or farther from the emissions point). Another implication is that welfare impacts 
from large particulates can only result within relatively short distances of a source. 


Another concern was that the legislative intent was not to count TSP, although there was not clear 
evidence of legislative intent presented to the Commission. In any event, statutory language leaves the 
determination to the Commission to decide what particulates are of a size or substance to adversely 
affect health or welfare. 
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Given the foregoing considerations and the Commission's general interest in interpreting health and 
welfare effects of particulates consistent with EPA, but also given the uncertainty surrounding the revision 
of the particulate NAAQS by EPA, the Commission determines that in applying the definition of “fugitive 
dust”, the adverse effects on health or welfare of fugitive particulate emissions should be determined 
individually for each source. Adverse welfare effects of nuisance and soiling will be presumed to occur if 
the source would have offsite, ambient, particulate impacts unless the permit applicant rebuts such 
presumption with clear and convincing evidence. The result of this presumption will be that in most cases, 
large particulates will be counted and there will be no difference between EPA's treatment of particulates 
and the state's. Other health and welfare effects shall generally be evaluated based on EPA's most recent 
research and analysis, but the permit applicant shall have the burden of proof of demonstrating with clear 
and convincing evidence that, if any, sizes or substances of fugitive particulates do not adversely affect 
health or welfare. This presumption of health and welfare effects has been incorporated in the definitions 
of “major stationary source” and “major modification,” Section XI.A.4 on Exclusions from Increment 
Consumption, and Section V.D.3.c.(i)(B). 


Upon EPA's adoption of revised NAAQS for particulates, the Commission may consider whether to revise 
this Statement of Basis and Purpose or the definition of “fugitive dust” to reflect such revisions. Should 
EPA decide not to have a secondary NAAQS incorporating nuisance and soiling (welfare) impacts of 
large particulates, the Commission will consider whether the welfare effects of large particulates are 
significant enough to be included, or whether they are relatively insignificant and, thus, should not be 
counted in the state PSD Program. 


DEFINITION OF “MAJOR SOURCE” AND “MAJOR MODIFICATION” 


The State Act permits the counting of fugitive emissions in determining whether a source or modification 
is major “only if the Commission adopts regulations to include fugitive emissions for that source category.” 
CRS 1973, 25-7-202(4) and (5). The Federal Clean Air Act has a similar requirement at Sec. 302(j). EPA 
has interpreted the rulemaking requirement to mean simply a consideration in rulemaking of whether 
fugitive emissions should be counted and a requirement that affected industries be allowed to present 
policy or factual reasons why fugitive emissions should not be counted. 45 Fed. Reg. 52676 (August 7, 
1980). Based on this rationale, EPA's rules currently list 26 categories of sources for which fugitive 
emissions are counted. A similar interpretation of the State Act is reasonable and has been adopted by 
the Commission. 


One party recommended the addition of uranium mills and coalmines to the list of sources for which 
fugitive emissions would be counted. However, those sources could not be considered in this proceeding 
due to inadequate public notice. The Commission intends to consider those sources for listing as soon as 
practicable. 


In the CMA v. EPA Settlement Agreement, the EPA has agreed to remove these 26 listed sources on the 
basis of industry's argument that the rulemaking requirement means that EPA must identify reasonable 
methods for measuring and modeling fugitive emissions from a category of sources. Although not 
agreeing that this is legally required under state or Federal law, the Commission has determined that 
Division Exhibit F, primarily, makes that demonstration for the ten categories located or expected to 
locate in Colorado. 


It should be noted that measurement methods are not only available, but have been in use for a number 
of years and have provided test results that are the basis for the fugitive emission factors used by EPA 
and other control agencies, including the Colorado Air Pollution Control Division. 


The following important parallels between stack emission factors and fugitive emission factors support the 
conclusion that fugitive emission factors are relatively as reliable and as reasonably available as stack 
emission factors: 


• Both are based on numerous test data at different locations on different equipment or 
operations. 
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• Both are influenced by many variables (e.g., for a stack, flow rate, temperature, process 
variations; for a fugitive plume, wind speed, moisture content of the material, size 
distribution of the material). 


• Neither is intended to represent actual emissions from a specific source. Actual 
acceptable test data for a specific or similar source would always be used in lieu of an 
emission factor. 


• Both are intended as air management tools to allow pre-construction assessment of a 
source impact or as a representative value to average total emissions from a number of 
similar sources (e.g., all waste incinerators, commercial boilers, or coal storage piles) for 
such air quality management purposes as determining “reasonable further progress” in 
nonattainment areas. 


Stack and fugitive emission factors are both estimates; such factors are nevertheless widely used by 
control agencies and applicants alike. However, control agencies generally have no objection to, and 
would prefer, actual test data in lieu of factors whenever such information is submitted. (See Testimony of 
McCutchen, October 28, 1982; Egley, November 18, 1982, pp. 72-75 and p. 99; Bertolin, October 29, 
(am), p.39.) 


One party's concern involved whether the emission factors for a facility can be extrapolated to a larger 
facility, specifically, from a 7000 ton per day oil shale processing facility to a 50,000 ton per day facility. 
Scale-up is a widely used and accepted approach throughout industry for estimating the feasibility of 
larger-scale facilities from results at smaller-scale facilities. There are a number of well-known 
precautions that should always be considered when extrapolating, and a control agency should be at 
least as cautious in extrapolating emission levels as the applicant is in extrapolating process data. Of 
course, if different equipment, such as a retort, is to be used at a proposed facility, an emission estimate 
would be based on mining and handling practices and on different processing equipment emission factors 
(e.g., refinery emission factors) which are similar to oil shale processing activities where such would be 
more accurate than extrapolation. Therefore, either through extrapolation or through the application of 
other more applicable and available emissions factors, relatively accurate emissions levels from all types 
of oil shale facilities can be calculated. 


The same modeling techniques used to model stack emissions can be and are used to model fugitive 
emissions. Division Appendix F. One modeling parameter, deposition, is more critical in modeling fugitive 
particulate emissions and should be carefully evaluated. Fugitive particulate emissions usually contain 
more large particles than do controlled stack emissions. These large particles generally settle out rapidly, 
so that the impact at a plant boundary is usually much less than would be anticipated by the quantity of 
emissions at the source. See “Fugitive Dust.” However, acceptable models exist which incorporate 
deposition and thereby provide a reasonably accurate assessment of fugitive particulate emission impact. 
Models without deposition can be used for gaseous and fine particulate fugitive emissions. Models have 
recognized limitations, but they are as accurate for fugitive emissions as for stack emissions. 


The following information, which is primarily from Division Exhibit F, concerns the major policy and factual 
reasons for counting fugitive emissions from each of ten source categories: 


Coal Cleaning. A typical plant would process 10,000 tons per year (TPY) of coal and emit approximately 
280 TPY of particulate matter, 96% of which would be fugitive emissions. Over 100 TPY of the fugitive 
emissions are less than 15 microns in diameter and are considered inhalable particulate (IP). 


Portland Cement. The typical plant produces 500,000 TPY of cement and emits approximately 370 TPY 
of particulate matter, 60% of which would be fugitive emissions. 
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Iron amp; Steel Mills (Including Coke Ovens). A typical plant would produce several million tons of steel 
per year and emit approximately 3,600 TPY of particulate matter, 64% of which would be fugitive 
emissions. The coke plant would produce over half a million tons of coke per year and emit approximately 
700 TPY of particulate matter, 10% of which would be fugitive emissions, and 1,500 TPY of uncontrolled 
fugitive hydrocarbon emissions. 


Petroleum Refineries. A typical plant would process 25,000 barrels of oil per day and emit approximately 
1,100 TPY of hydrocarbons, 57% of which would be fugitive emissions. 


Lime Plants. A typical plant would produce 300,000 TPY of lime and emit approximately 1,800 TPY of 
particulate matter, 33% of which would be fugitive emissions. 


Fuel Conversion. A typical shale oil plant would produce 50,000 barrels per day of oil and emit 4,800 TPY 
of particulate matter, 12% (500 TPY) of which would be fugitive emissions, and 8,611 TPY of 
hydrocarbons, 12% (1,080 TPY) of which would be fugitive emissions. 


Sintering Plants. A typical plant would emit approximately 400 TPY of particulate matter, 20% (80 TPY) of 
which would be fugitive emissions. 


Power Plants and Boilers. A typical, but well-controlled, new 500 MW power plant burns 2.1 million TPY 
of coal and emits approximately 620 TPY of particulate matter, 18% (110 TPY) of which would be fugitive 
emissions. These fugitive emissions are from coal handling and storage, among the most visible and 
complaint-related of all fugitive emission sources. 


Petroleum Transfer and Storage. A typical plant has a capacity of 476,000 barrels and an annual 
throughput of 7,123,000 barrels per year and emits 267 TPY of hydrocarbons, 72% of which are fugitive 
emissions. 


In conclusion, the Commission has determined that fugitive emissions from the above sources should be 
included in determining whether the source or modification is major for the following general reasons: 


(a) Fugitive emissions consist of the same pollutants that are emitted through stacks and 
regulated as stack emissions; 


(b) The quantity of fugitive emissions, both in absolute and in relative terms, is significant; 
and 


(c) Although this finding is not legally required, there are methods reasonably available for 
measuring and modeling fugitive emissions. 


PUBLIC COMMENT AND HEARING REQUIREMENTS 


The Commission has adopted a regulation designed to offer maximum opportunity for any interested 
person to learn about, and become involved in, the PSD permit review process. Adopted in the final rule 
are proposals by one party that (a) the public notice be printed not only in a newspaper of local 
distribution, but also in one of state-wide distribution to increase the number of potential interested 
persons reached by the notice, (b) that the public hearing be held at least 60 days after the Federal Land 
Manager (FLM) has received the notice and permit application, to allow the FLM adequate response time, 
and (c) that any interested person receive notice of public hearing. In addition, the Commission agrees 
with the Division proposal to implement and maintain an “interested party” mailing list as described in 
Division Exhibit M. 
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The proposed rule contained a requirement that the Division notify the county Commissioners in affected 
counties when a proposed source would consume 50 percent or more of the remaining PSD increment. 
Two parties proposed that this requirement be deleted as allowing local land use decision-makers to 
unduly influence air permit decisions. The intent of this requirement, which has been modified to notify 
county Commissioners of any PSD permit applications, is not to provide opportunity for counties to 
comment to the Division on land use; rather, it is to provide information to the counties on proposed 
sources so that the counties can more adequately assess their priorities and needs. PSD permit approval 
or denial is to be based solely on the criteria specified in this regulation; land use decisions are, and will 
remain, the responsibility of local governments. 


Regarding the issue of land use decisions, one party commented that Section IV.C.4.e(iii) of this final 
rule, which solicits comments from interested parties on alternatives to a proposed PSD source or 
modification, constitutes the inclusion of land use factors in permit approval determinations. The 
Commission did not remove this section because it is required by the State Act, CRS 1973, 25-7-
114(4)(f)(1)(B). Furthermore, the intent of soliciting such alternatives is for the assessment of alternatives 
with respect to control technology and source impact, not land use. 


CONTROL TECHNOLOGY REVIEW 


One party proposed that the last sentence in Section IV.D.3.a.(i)(C), which requires the owner or operator 
of a phased project to demonstrate the adequacy of a previous best available control technology (BACT) 
determination, be deleted. The Commission did not delete this sentence because (1) an EPA regulation 
requires such a condition and deletion of this requirement could be considered less stringent, and (2) the 
requirement is intended to provide for the possibility of a different BACT determination if new technology 
has developed between the time of permit review and the next phase of a project for which construction 
has not yet commenced, a time period which can easily exceed five years on large projects. 


POST-CONSTRUCTION MONITORING 


Five parties proposed that post-construction monitoring requirements be limited to a maximum of one 
year. The Commission recognizes the concern of lessening the burdens on owners or operators, 
particularly if the information being gathered is unnecessary. However, in many cases, there can be a 
very real need for monitoring for periods of time greater than a year to obtain reliable data. Accordingly, 
the final rule requires post-construction ambient monitoring for a period up to one year; additional ambient 
monitoring can be required only if it is necessary to determine the effect of emissions from the source on 
air quality. This necessitates an evaluation by the Division regarding the adequacy of the data, and a 
showing by the Division that additional monitoring is needed, before more than a year of monitoring could 
be required. 


OPERATION OF MONITORING STATIONS 


Three parties proposed that the rule be written to allow the latest changes in EPA-approved methods to 
be used without first having to amend the rule. The Commission agrees with the need to use the most up-
to-date approved methods. Accordingly, the final rule specifies that “EPA accepted procedures....as 
approved by the Division” can be used. 


ADDITIONAL IMPACT ANALYSIS 


Section IV.D.3.a.(vi) of the final rule requires an owner or operator of a proposed PSD source to provide 
an analysis of the impairment to water that would occur as a result of emissions associated with the 
source. 
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This analysis is not required by the EPA rules. The inclusion of water in the additional impact analysis 
reflects a strong concern by the Commission based in the record regarding acid deposition. At this time, 
there is neither the information nor the evidence of damage to justify regulating acid deposition in 
Colorado. However, the vulnerability of high altitude lakes to acid deposition and the potential increases 
in acid-forming pollutants such as SO2 and NOx on the Western Slope from sources subject to the PSD 
program, particularly oil shale processing and large power plants, clearly demonstrate a need for a 
program to gather data, track and analyze this potential environmental problem. The inclusion of water in 
the additional impact analysis is intended to gather information on the problem; this analysis is not 
intended to affect permit approval or denial or control technology review decisions except for 
determinations of adverse impact to AQRVs in Class I areas. The issues that have been raised 
concerning water impact analysis are discussed in detail below. 


a. Legal Authority to Require an Impact Analysis of Acid Deposition 


The State Air Quality Control Act requires a PSD permit hearing to consider “air quality impacts of the 
source... and other appropriate considerations.” C.R.S. 1973, 25-7-114(4)(f). Acid deposition can be 
construed as an indirect but potentially significant air quality impact which should be analyzed, especially 
in light of one of the stated purposes of the PSD Program “to protect public health and welfare from any 
actual or potential adverse effect which....may reasonably be anticipated to occur from air pollution or 
from exposures to pollutants in other media, which pollutants originate as emissions to the ambient air 
(emphasis added).” Section 160(1) of the Clean Air Act. Acid deposition in water is those pollutants in 
other media originating as emissions to the ambient air. 


The Federal Land Manager (FLM) of a Class 1 area is responsible for determining whether a source has 
an adverse impact on air quality related values which are generally defined as follows: 


Any value of an area, which may be affected by a change in air quality. Examples include flora, fauna, 
soil, water, visibility, culture, and odors. Forest Service Comments, October 7, 1982, p.1. 


Acid deposition may adversely affect such values, and thus an analysis of its effects should be required 
for review by the federal land managers of affected Class I areas. 


b. Major Issues 


The major issues discussed during the hearings are summarized below: 


1. Are Colorado's watersheds sensitive to acid deposition? 


John Turk of the USGS is involved in acid deposition research in Colorado and stated that 370 
lakes in the Flattops Wilderness area comprising 157 hectares would be sensitive to potentially 
harmful degrees of acidification if precipitation attains an average pH of 4.0. (Exhibit 3, Nov. 10 
Tr. at 153) 


Ben Parkhurst maintains that there is talk of Colorado's lakes being sensitive (Oct. 29 Tr. at 146), 
but states that sensitivity must be considered together with acid inputs. Thus, if acid input to the 
water system is not sufficiently large the sensitivity question is not important. 


Dr. William Lewis stated that Colorado's lakes are sensitive to acid deposition as demonstrated 
by the measured loss in buffering capacity he found in his studies. (Nov. 18 Tr. at 136-138) 


In conclusion, it can be inferred that some Colorado lakes are poorly buffered and if sufficient 
levels of acidity are introduced into the lakes, these poorly buffered “sensitive” lakes could 
develop acidification problems. 
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2. Has acidification occurred in any Colorado lakes? 


John Turk of the USGS states that there has not been any large degree of acidification taking 
place in the lakes or streams he has studied in the Flattops. (Nov. 10 Tr. at 172) 


Ben Parkhurst also states that there is no evidence to show that any acidification has taken place 
in Colorado Lakes. (Oct. 29 Tr. at 144 and 150-152) 


Dr. William Lewis states that he has noted pH changes in lakes he has studied (Nov. 18 Tr. at 
140), but he does not consider that to be the major point in regard to the acidification question. 
Lewis considers the loss of buffering capacity to be the best indicator of acidification effects on 
lakes and he has found statistically valid evidence to show that this has occurred. (Nov. 18 Tr. at 
136-138) 


In summary, there is some evidence that pH has dropped slightly in some of the lakes Lewis has 
studied, however, it does not appear that acidification (drop in pH) has occurred to any large 
degree in Colorado, however, in the prediction of future impacts, buffering capacity should be 
examined and this has dropped in the lakes examined by Lewis. 


3. Is there a potential for acidification in the future? 


Paul Ferraro has done some research on estimating potential acid deposition impacts on 
Colorado and has determined that under different energy development scenarios, there is a 
potential for acidification in sensitive lakes. (Nov. 10 Tr. at 158-159) 


Parkhurst states that he would not expect acidification to be a problem in the future, unless the 
acid deposition reaches levels similar to those found in the Northeast. (Oct. 29 Tr. at 154-156) 
Parkhurst states that Ferraro's study is conservative and a pH drop to 5.8 would not affect fish. 


Oppenheimer (EDF Exhibit 32 p. 6) states that if a 1 µg/m3 increase in SO2 (annual average) 
occurs, acid deposition levels could result which would be damaging to sensitive lakes. 


In summary, it can be inferred that there is a potential for energy development activities to cause 
increased levels of acids to be deposited in the watershed, and effects on pH may occur 
depending on the buffering capacity of the water. The degree of the effect will depend on the 
amount of acid, thus the amount of emissions. 


4. Are there adequate methods of modeling for acid deposition effects on watersheds? 


Paul Ferraro has utilized what he refers to as a “first cut” approach in estimating impacts due to 
acid deposition. The approach utilizes methods employed by John Turk for determining sensitivity 
of waters and methods for estimating deposition rates developed by Systems Applications, Inc. 
(Nov. 10 Tr. at 154-176) 


Oppenheimer (EDF Exhibit 32 p. 12-13) states that acid deposition modeling could be conducted 
using presently available plume models (approved by EPA), which incorporate a plume depletion 
function to account for deposition. Results from this model could then be compared to deposition 
standards. 


In summary, there appear to be only screening techniques available at this time for estimating the 
impacts of acid deposition. 


5. What level of acidification is dangerous to aquatic ecosystems? 


Parkhurst stated that fish could survive in pH's as low as 4.1. (Oct. 29 Tr. 143) 
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Lewis states that he feels that trout would be adversely impacted if pH dropped significantly 
below six as an average. He would not expect trout populations to be able to reproduce and grow 
at a pH below six. (Nov. 18 Tr. at 152,153) 


Parkhurst also states that a permanent pH decrease from 6.0 to 5.0 is not a natural variation that 
many species would probably be eliminated, and species numbers and diversities reduced. (Nov. 
10 Tr. at 110) 


Parkhurst also testified that there is not any evidence to show that trout are capable of both 
reproducing and maturing in an environment, which is consistently of a pH of 4.5 or less. (Nov. 10 
Tr. at 114) 


In conclusion, the record does not clearly identify the point at which damage to fish will occur. 
However, testimony indicates that below a pH of 4.5, and maybe below 6, fish populations would 
not be able to reproduce and mature. 


Summary 


Few definitive conclusions could be drawn from the evidence and testimony. The main point of agreement 
was that at the present time there has not been any adverse acidification identified in any of Colorado's 
watersheds. The buffering capacity of lakes appears to be the important factor to consider in determining 
sensitivity of lakes. Testimony was given that buffering capacity has diminished in certain mountain lakes; 
however, the cause of this loss has not been identified. No agreement was reached on what level of pH 
could be tolerated by aquatic ecosystems without causing adverse impact. It could be agreed by all 
parties that more research must be conducted on acid deposition so that its effects may be better 
understood and predicted by appropriate models. 


Although more information is needed, studies in the Northeastern United States, Canada, and Europe 
show that acid deposition can be a serious problem (Oct. 29 Tr. at 144-145 and EDF Exhibit 32 p.3). 
Colorado contains many lakes, which are sensitive, exhibiting low buffering capacities. If energy 
development occurs on the Western Slope emissions of acid precursors will grow substantially, which will 
result in increased acid deposition levels. The nature of energy industry in Colorado may result in rapid 
growth in a short period of time, which will occur before all information on acid deposition is understood. If 
a large industry develops and new information shows that ambient air standards and increments do not 
protect the state from acidification problems, a valuable resource may be damaged. For these reasons, 
the Commission intends to remain vigilant in monitoring this problem, and as analytical capabilities is 
developed or a problem develops, to re-address this issue for possible regulatory and/or legislative 
solutions. A subcommittee should be formed, if resources permit, to develop specific guidelines for acid 
deposition analyses based on recent modeling innovations. In the interim, proposed PSD sources 
emitting acid or acid precursors will be required to analyze the impact of these emissions on water, 
utilizing the most up-to-date techniques available. 


AREA CLASSIFICATIONS 


Several parties objected to the application of Class I sulfur dioxide increments to those areas of Colorado 
listed in Section VIII.B. which are otherwise Class II areas. The sulfur dioxide Class I increments are 
required to be enforced in these areas by CRS 1973, 25-7-209. However, pursuant to CRS 1973, Section 
25-7-105(8) (Supp. 1982), this Section VIII.B. may not be made a part of the State Implementation Plan 
(SIP) until these areas are redesignated as Class I under the procedures of Section IX. Until they are 
redesignated, they may only be enforced under state law and regulations. However, unlike Class I areas, 
the increment in these areas may be protected now. See CRS 1973, 25-7-210. 
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The Commission has also determined that the variances from increment consumption allowed by 
Sections XIV.C., XIV.D., XIV.E., and XIV.F. for Class I areas should also apply to the areas listed in 
Section VIII.B. It is a reasonable interpretation of CRS 1973, 25-7-209 that if the Class I (sulfur dioxide) 
increments are to apply to such areas; the variances from the increments should also apply. There is 
nothing in the State Act to indicate that the areas listed in CRS 1973, 25-7-209, are to be given better air 
quality protection than Class I areas, which would be the result if the variances did not apply. 


REDESIGNATION 


Several parties objected to what were considered burdensome requirements for redesignating areas to 
Class I. The adopted rule incorporates only the minimal requirements for redesignation from state and 
federal law. See CRS 1973, 25-7-208; Sec. 164 of the Federal Clean Air Act; 40 CFR 51.24(g). However, 
the Commission did lessen the burden imposed by the proposed rule on those persons requesting a 
redesignation by allowing such requests to be made without providing all of the information necessary for 
a redesignation. Who would provide such information is not specified so that it could be any combination 
of federal, state and private entities. 


TECHNICAL MODELING & MONITORING REQUIREMENTS 


Several parties proposed the inclusion of future EPA amendments or guidelines in this section of the 
regulation, which specifies the air quality model, monitoring and stack height requirements to be used. In 
response, the Commission adopted the use of “EPA approved” terminology instead of references to 
specific documents. 


Two parties proposed language making EPA or the state responsible for any needed meteorological data. 
The Commission did not adopt this proposal because it is the applicant's responsibility to demonstrate 
that it will not cause exceedance of an NAAQS or increment, and meteorological data are nearly always 
needed to make such determinations. If the Division has such data, it has an obligation to make that data 
available to the applicant. 


INNOVATIVE CONTROL TECHNOLOGY 


Several parties proposed that the phrase “greater than or” be deleted from Section XIII.B.2. which 
specifies that the innovative system achieve emission reductions “greater than or equivalent to” BACT. 
The EPA regulation uses the phrase “equivalent to” and the parties considered the proposed state rule 
more stringent. The Commission does not consider the phrase “greater than or equivalent to” (emphasis 
added) to be more stringent, but instead to be a clarification that an acceptable innovation can result in 
either equivalent or lesser emissions from the source, but not a higher level of emissions. The preamble 
to the EPA PSD regulation (Div. Exhibit B, p. 84) clearly specifies that the “...final emission limitation must 
at least represent the BACT level that would have been initially defined...” 


FEDERAL CLASS I AREAS 


1. (Section XIV.A.) The State's Independent Determination of Adverse Impact to Visibility 


Section XIV.A. allows the Division or the Board (if applicable) to determine independently if there is an 
adverse impact to visibility in Class I areas if the federal land manager (FLM) fails to make such 
determination or such determination is in error. This authority is intended to allow the state to fulfill the 
FLM's responsibility for protection of visibility if for whatever reason, including political, the FLM fails to do 
so. The Commission recognizes that scenic vistas are an important resource of the State of Colorado. 
(Colorado Mountain Club Exhibit #1) A subcommittee may be formed to further develop visibility 
protection for the State of Colorado. 
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Several parties suggested problems with the state's independent authority to make such visibility 
determinations. These consisted of (1) measuring or predicting visibility impairment, (2) quantifying man-
induced, as opposed to naturally-occurring, visibility impairment, (3) the subjectiveness of visibility 
impairment, (4) the lack of correlation of current particulate standards to visibility impairment, and (5) the 
lack of guidance in the regulation regarding determinations of significant and adverse visibility impacts. 


The Commission's response to these concerns is as follows: 


(1) Although it is true that there are not federal reference methods for measuring visibility at this time, 
there are reliable means to accurately measure and predict visibility impairment. Scientific 
instruments such as the telephotometer, nephelometer, and the fine particulate monitor are 
recognized as being capable of obtaining objective information on visibility-related parameters. 
Photographs are also useful in visibility assessment. 


Visibility theory involving scattering and absorption of light is well documented and has been 
incorporated into the models described in the Workbook for Estimating Visibility Impairment 
(EPA-450/4-8-031). The preface to the Workbook for Estimating Visibility Impairment states: 
“EPA believes these techniques are at a point where the results should now be employed to 
assist decision-makers in their assessments.” “These techniques” include the Plu-Vu Model. Div. 
Ex. J at iii. Thus, these models are appropriate for use at this time. 


(2) It is possible to determine if a source of visibility impairment is natural or anthropogenic through 
various chemical/physical analysis techniques. Improvements in air sampling and analytical 
techniques have made available, for the first time, detailed information on the chemical and 
physical nature of the ambient aerosol and of source emissions. Using these chemical 
“fingerprints,” particle morphology and the natural variability of air shed sources, recent 
developments in receptor models have provided new techniques of assigning source 
contributions. 


(3) Perception of visibility impairment is subjective and involves individual variability; however, norms 
do exist around which an assessment can be made. As noted above, EPA supports the use of its 
Workbook for Estimating Visibility Impairment as a guide to decision makers. 


(4) Particulate standards do not address visibility-related effects. It is also true that the major 
anthropogenic visibility impairing pollutant is fine particulate matter. Since the Class I increment 
for particulate is in terms of total mass concentration, rather than fine particulates, visibility 
impairment could occur without the increment being violated. Furthermore, the particulate 
increment is a maximum allowable ground level concentration; consequently, it will not protect 
visibility impaired by plumes at elevations above ground level. These facts form the basis for the 
Clean Air Act requirement that visibility should be assessed and regulated in a separate analysis. 
Div. Ex. S. 


(5) The primary guidance for determinations of adverse impact to visibility would be the Workbook for 
Estimating Visibility Impairment, which has very specific guidelines. 
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2. (Section XIV.B.) Pre-Application and Operational Monitoring of Air Quality Related Values 
(AQRVs) 


Section XIV.B. of the regulation allows the Division to require a source, which will have or is likely to have 
an impact on any Class 1 area to conduct monitoring to establish the baseline status of and impacts on 
AQRVs in such Class 1 areas. EPA has not imposed this requirement on applicants, although under EPA 
rules and the Commission rule, Section IV.D.3.(a)(vi), an Additional Impact Analysis is required which 
would include an analysis of impacts on AQRVs based on available data, for example, through literature 
searches. The data gathered from such monitoring are important and necessary in aiding the federal land 
manager of a Class 1 area in determining whether or not a source will cause an adverse impact on 
AQRVs and the state in deciding on concurrence with such determination. The data also aid the public 
information function of the Additional Impacts Analysis. The authority to require submission of such 
information includes, but is not limited to, CRS 1973, 25-7-206(2), 25-7-106(5) and (6), and 25-7-114(4). 


A. National Park Service and Forest Service Testimony and Positions 


The National Park Service (“NPS”) and the Forest Service (“FS”) supported the rule as a 
supplement to their current monitoring activities on the basis that the data is necessary to 
determining adverse impacts on AQRVs, including visibility. See Mitchell, Nov. 18 Tr. at 122 et 
seq., 161 et seq.; Haddow, Oct. 28 (p.m.) Tr. at 22 et seq., Nov. 10 Tr at 68 et seq.; Region 2-
USDA Forest Service Comments on Proposed PSD Rule; Comments on the May 19, 1982 
Proposed Colorado PSD Regulation by National Park Service Air Quality Division. 


The NPS stated its willingness to provide a list of sensitive receptors of AQRVs to applicants for 
monitoring. Mitchell, Nov. 18 Tr. at 162. 


The Forest Service recognized severe technical difficulties and high costs of monitoring some 
pollutants and visibility in wilderness areas. Haddow, Oct. 28 (p.m.) Tr. at 22 et seq. However, 
lichen monitoring could be done without great difficulty and special use permits are available for 
some complex monitoring. Haddow, Nov. 10 (p.m.) Tr. at 112., The FS intends to identify 
sensitive indicators of AQRVs for each Class 1 area, e.g. 2 or 3 species of lichen and 2 or 3 
scenic views, and proposes that the state require the monitoring of such indicators Id. at 82-83. 


B. Environmental Defense Fund's (EDF) and Friends of the Earth's (FOE Position 


EDF's and FOE's general contentions in support of the proposed monitoring requirements were: 


1. the technology for monitoring of AQRV's exist; 


2. the Forest Service has identified AQRV's for wilderness areas; 


3. although some monitoring is being done, most areas are not being monitored 
and will not be without the participation of industry; 


4. decisions on adverse impacts to AQRVs cannot be made rationally without 
reliable scientific evidence; and 


5. the state is required to have a visibility monitoring program by EPA rules, 40 CFR 
51.305. 


“EDF and FOE Final Recommendations; Summaries of the Record and Legal and Policy 
Analyses,” Section IV. 
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C. Trade Association Parties' Position 


The Trade Association Parties' general contentions in opposition to the monitoring requirements 
were: 


1. The Clean Air Act places the responsibility on the federal land manager to 
determine adverse impacts on AQRVs and, thus, the responsibility to obtain the 
data necessary to make such determination; 


2. There is insufficient information available at this time to develop an AQRV 
monitoring program in that sensitive receptors for each Class 1 area have not 
been identified, there is no monitoring reference method available and no 
validated models to project impacts of particular emissions levels; 


3. In some Class 1 areas monitoring is either physically impossible or inordinately 
expensive; and 


4. The Division's discretion in specifying sensitive receptors is too vague and broad. 


Trade Association Parties' Closing Argument at 31-34. 


D. Commission Analysis and Decision 


The above-cited testimony and evidence and other portions of the record support the conclusion 
that monitoring of AQRVs or sensitive receptors of AQRVs would be helpful, and in many cases 
necessary, to determine whether adverse impacts on AQRVs would occur. It is also evident that 
baseline data are not available and may never be developed by federal land managers for some 
AQRVs and sensitive receptors and for some Class 1 areas. Thus, the primary issue is where to 
place the responsibility for obtaining background data on AQRVs - the federal land manager, the 
state and/or the applicant. 


As the Forest Service suggested, it is traditional permitting practice to require a permit applicant 
to obtain the data upon which the agency decides. Haddow, Nov. 10 (p.m.) Tr. at 89. This 
practice is consistent with the economic philosophy that companies should internalize their 
environmental costs. Furthermore, the Clean Air Act does not change such practice; it places the 
“affirmative responsibility” on federal land managers to protect AQRVs and to consider whether 
there will be an adverse impact on AQRVs but does not expressly state whose responsibility it is 
to provide necessary data upon which to exercise their responsibility. 


The Commission has determined that there is available research and test methods for obtaining 
background data and impact data on many AQRVs that will be critical in making adverse impact 
determinations, even though there are not generally adopted reference methods or modeling 
techniques. For example, to perform a reasonably accurate visibility impairment analysis, 
background data is needed. Div. Ex. J. Although there are no generally accepted reference 
methods for estimating visibility impacts, methods for estimating visibility impairment have been 
developed and are relatively sophisticated. See Div. Ex. J.; Geier, Oct. 28 (a.m.) Tr. at 62-71. The 
rule recognizes this potential limitation on monitoring AQRVs by only allowing monitoring if 
“monitoring methods are reasonably available and research and development of monitoring 
methods are unnecessary.” 


In response to the objection that the Division's discretion in selecting AQRVs for monitoring is too 
vague and broad, the rule provides: 


1. A definition of AQRVs (in the Common Provisions Regulation); 
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2. That the Division will consult with the federal land manager in the selection of 
AQRVs; and 


3. That the AQRVs selected must be important to the affected Class I area and 
there must be cause to believe that monitoring of the AQRVs will provide a basis 
for evaluating effects to the AQRVs. 


In response to the objection that the monitoring of AQRVs may not be economically reasonable, 
the rule provides that: 


1. no duplication of monitoring may be required; 


2. not more than 3 AQRVs may be required to be monitored; 


3. monitoring methods must be reasonably available; 


4. monitoring may only be required if the source is a major contributor to the 
expected effects on the AQRV; and 


5. it is economically reasonable as compared to other monitoring and analysis 
expenses required of a PSD permit applicant. 


SULFUR DIOXIDE AMBIENT AIR STANDARDS FOR THE STATE OF COLORADO 


The proposed rule would have revised the Colorado ambient air quality standard for sulfur dioxide to be 
consistent with the federal standard. Because the Colorado standard is not enforceable in the permitting 
process, see CRS 1973, 25-7-114(4)(g), the Commission ordered on November 10, 1982 that revisions of 
the state ambient air quality standard for SO2 be removed as a subject of this rulemaking. 


The Commission agreed to reconsider the state standard if and when it becomes enforceable. 


PUBLIC ACCESS TO CONFIDENTIAL INFORMATION 


One party raised the issue of whether Section VII of Regulation NO. 3 improperly restricts access to 
confidential information, which would be available under the Federal Clean Air Act. Section VII may not 
be considered for amendment in this rulemaking due to lack of public notice. 


V.E. Adopted December 21, 1995 - Negligibly Reactive Volatile Organic Compounds 


December 21, 1995 (Definitions for Negligibly Reactive VOC and Net emission increase h.) 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Section 24-4-103, C.R.S. and the Colorado Air Pollution 
Prevention and Control Act, Section 25-7-110.5, C.R.S. 


Basis 


Regulations 3, 7 and the Common Provisions establish lists of Negligibly Reactive Volatile Organic 
Compounds (NRVOCs). The revisions adopted consolidate the list of NRVOCs into the Common 
Provisions, assuring that the same list of NRVOCs apply to all the Colorado Regulations. This provides 
more consistency in those chemicals regulated as VOCs. 


 


 







CODE OF COLORADO REGULATIONS 5 CCR 1001-2 
Air Quality Control Commission 


 46 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act provides the authority for the Colorado Air Quality 
Control Commission to adopt and modify Regulations pertaining to organic solvents and photochemical 
substances. Sections 25-7-109(2)(f) and 25-7-109(2)(g), C.R.S., grant the Commission the authority to 
promulgate regulations pertaining to Organic solvents and photochemical substances. The Commission's 
action is taken pursuant to authority granted and procedures set forth in Sections 25-7-105, 25-7-109, 
and 25-7-110, C.R.S. 


Purpose 


These revisions to Regulations Number 3, 7, and the Common Provisions are intended to clarify 
substances that are negligibly reactive VOCs, which are reflected in the EPA list of non-photochemically 
reactive VOCs. By consolidating the list (which consists of the EPA list of non-photochemically VOCs), 
and adopting the EPA definition by reference, a single list of negligibly reactive VOCs will apply uniformly 
to all Colorado Air Quality Control Commission Regulations. 


This revision will also include EPA's recent addition of acetone to the negligibly reactive VOC list. The 
addition of acetone to the list of negligibly reactive VOC's provides additional flexibility to sources looking 
for an alternative to more photochemically reactive VOCs. Because the EPA has added acetone to their 
list of non-photochemically reactive VOCs many industries, which make and supply products to Colorado 
industries, are planning to substitute acetone for VOCs that are more reactive. This change in the content 
of products purchased by industry for use in Colorado would adversely affect industries in Colorado if 
acetone remains a regulated VOC in Colorado. By adopting acetone as a negligibly reactive VOC, 
industries will be able to take advantage of and benefit from this possible shift in product contents. 


Previously written statements of the basis and purpose of this regulation and revisions have been 
prepared and adopted by the Commission. These written statements have been incorporated in this 
regulation by reference and in accord with C.R.S. 1973, 24-4-103 as amended. 


V.F. Adopted November 21, 1996 - Negligibly Reactive Volatile Organic Compounds 


Revisions to Regulation Numbers 3, 7, 8 and Common Provisions 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Section 24-4-103, C.R.S. and the Colorado Air Pollution 
Prevention and Control Act, Section 25-7-110.5, C.R.S. 


Basis 


Regulations 3, 7 and the Common Provisions establish lists of Negligibly Reactive Volatile Organic 
Compounds (NRVOCs). The revisions adopted update the list of NRVOCs so that the state list remains 
consistent with the federal list. Additionally because perchloroethylene will no longer be listed as a VOC 
in Regulation Number 7, Section XII, Control of VOC Emissions from Dry Cleaning Facilities using 
Perchloroethylene as a Solvent, is being deleted. 


Regulation Number 8 and 3 list the federal Hazardous Air Pollutants (HAPs). In the June 8, 1996 Federal 
Register the EPA removed Caprolactam (CAS 105-60-2) from the federal list of Hazardous Air Pollutants. 
The conforming changes in Regulation Number 3 Appendices B, C and D have been made to keep the 
list of federal HAPs in Regulation Number 3 consistent with the federal list. The list of HAPs in Regulation 
Number 8 has been removed and a reference to the list in Regulation Number 3 has been added. 
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Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act provides the authority for the Colorado Air Quality 
Control Commission to adopt and modify Regulations pertaining to organic solvents and photochemical 
substances. Section 25-7-109(2)(f) and 25-7-109(2)(g), C.R.S., grant the Commission the authority to 
promulgate regulations pertaining to organic solvents and photochemical substances. Sections 25-7-
105(1)(I)(b) and 25-7-109(2)(h) provide authority to adopt emission control regulations and emission 
control regulations relating to HAPs respectively. The Commission's action is taken pursuant to authority 
granted and procedures set forth in Sections 25-7-105, 25-7-109, and 25-7-110, C.R.S. 


Purpose 


These revisions to Regulations Number 3, 7, 8 and the Common Provisions are intended to update the 
state lists of NRVOCs, the Ozone SIP, and HAPs for consistency with the federal lists. 


V.G. Adopted April 19, 2001 - Any Credible Evidence and NRVOCs (methyl acetate) 


(Incorporation by Reference of Federal Definition of Negligibly Reactive Volatile Organic 
Compounds (NRVOCs and Credible Evidence Provisions) 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Sections 24-4-103(4) and (12.5), C.R.S. and the Colorado Air 
Pollution Prevention and Control Act, Section 25-7-110.5, C.R.S. 


Basis 


The Reason for this revision to the Common Provisions Regulation is to correct an inadequacy in the 
Colorado State Implementation Plan and Section 110(a)(2)(A) and the (C) of the Clean Air Act. The 
Credible Evidence revisions need to be incorporated into the Colorado SIP to allow for the use of any 
credible evidence (ACE) for the purpose of submitting Title V compliance certifications or establishing 
whether a source has violated or is in violation of any emission standard contained in any regulation that 
has been submitted to the U.S. EPA. Failure to correct this SIP revision will result in promulgation of a 
Federal Implementation Plan (FIP) to correct the deficiency. 


In a separate action of the above-described rulemaking, the definition of Negligibly Reactive Volatile 
Organic Compounds (NRVOCs) included in the Common Provisions Regulation is being changed to 
incorporate by reference the federal Volatile Organic Compound definition at 40 CFR Section 
51.100(s)(1). This incorporation adds methyl acetate to the list of compounds included in the Common 
Provisions Regulation considered as NRVOCs and thereby exempts methyl acetate from the definition of 
volatile organic compounds for regulatory purposes. 
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Background 


The credible evidence revisions are based on Section 113(a) of the federal Clean Air Act. This section 
authorizes the EPA to bring administrative, civil or criminal enforcement action “on the basis of any 
information available....” Although the Clean Air Act sets no inherent limits on the EPA's authority to use 
any type of information to prove a violation, some of EPA's regulations provide for specific test methods 
for determining compliance and have been read by some to constrain EPA's enforcement authority. In the 
district court case, United States v. Kaiser Steel Corp., No. CV-82-2623 IH (C.D. Cal. January 17, 1984), 
the court construed the language of a New Source Performance Standard, at 40 CFR Section 60.11, as 
limiting the admissible evidence of violations of opacity standards to observations utilizing Method 9, the 
opacity reference method. When the EPA attempted to use expert testimony pertaining to opacity to 
prove the existence of violations only on those days without Method 9 test data, the court rejected the 
evidence and held that EPA could prove violations only on those days where the Method 9 test data was 
conducted. In contrast, the court in National Lime Association v. EPA, 627 F.2d 416, 446, n. 103 (D.C. 
Cir. 1980) specifically rejected the assertion that standards can only be supported by reference test data. 


In the 1990 Clean Air Act Amendments, Congress included an enforcement title, Title VII, to enhance 
compliance and enforcement authorities. The amended Section 113(e)(1) provides that “in determining 
the amount of any penalty to be assessed,” the agency shall take into consideration “the duration of a 
violation as established by any credible evidence (including evidence other than the applicable test 
method).” Legislative history for this amendment shows that Congress meant to clarify that in an 
enforcement action, courts are not restricted to reference test method data, but may consider any 
evidence of violation or compliance admissible under relevant evidentiary rules (see S. Rep. No. 228, 
101st Congress, 1st Session 1, 358 (1989), reprinted in 1990 U.S. Code Cong. & Admin. News 3385, 
3741.1 Section 113(e)(1), along with Section 113(a), described above, clarify that compliance and 
noncompliance can be determined on the basis of any credible evidence. Subsequent to the 1990 Clean 
Air Act Amendments, two court cases have upheld the use of credible evidence other than the reference 
test method specified in the regulation. See Sierra Club v. Public Service Company, 894 F. Supp. 1455 
(D.C. Colo. 1995), and Unitek Environmental Services v. Hawaiian Cement, Civ. No. 95-00723 (D. Hawaii 
1996). 
1The Senate Report stated that Section 113(e)(1) makes clear that the agency may rely upon any credible evidence of violations in 
pursuing alleged violations. Further, the Report explained that the amendment clarifies that courts may consider any evidence of 
violation or compliance admissible under the federal Rules of Evidence, and that they are not limited to consideration of evidence 
that is based solely on the applicable test method in the State Implementation Plan or regulation. Thus, this amendment overrules 
the ruling in United States v. Kaiser Steel Corp. (citation omitted) to the extent the court in that case excluded the consideration of 
such evidence. (Senate Report at 358, Reprint at 3741.) 


The federal credible evidence revisions, codified in 40 CFR Sections 51.212(c) and 52.33(a), require that 
State Implementation Plans must provide for enforceable test methods for each emission limit specified in 
the plan and the plan “must not preclude the use, including the exclusive use, of any credible evidence or 
information,” for the purposes of submitting compliance certifications or establishing whether a person 
has violated or is in violation of any standard in the plan. The revisions provide that where information, 
such as non-reference emissions data, parametric data or engineering analysis is equivalent to 
information generated by reference test methods, it may be used to establish compliance or 
noncompliance. 


The federal credible evidence revisions received substantial public comment from state and local air 
pollution control agencies, large and small industries, trade associations and environmental 
organizations. A summary of the public comments received the EPA's response to the comments and the 
final rule is contained in 62 Federal Register 8314 (Feb. 24, 1997). 


Shortly after the rule became final, several trade associations brought a court action for judicial review 
(see Clean Air Act Implementation Project, et al., v. Environmental Protection Agency, et al.), in the 
United States Court of Appeals for the District of Columbia. The Colorado Air Pollution Control Division 
held workgroup meetings with affected and interested parties to discuss incorporating the federal credible 
evidence revisions into the State Implementation Plan. 
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At the request of affected industry, the discussions were withheld until after the final court decision on 
appeal. The Court of Appeals issued its final decision on August 14, 1998, dismissing the petition for 
review and upholding the credible evidence revisions. The Court held that “there are too many 
imponderables.” Whether credible evidence can be used to determine compliance or noncompliance 
must be decided on a case-by-case basis, given the universe of all possible evidence that might be 
considered “credible” and that application of evidence other than a specified reference test result may 
potentially affect some standards, but not others. 


The Colorado Utilities Coalition and the Colorado Association of Commerce and Industry have requested 
that the Commission review and determine whether emissions standards in Colorado regulations were 
established in reliance on specific reference test methods and whether incorporating the credible 
evidence revisions into the Common Provisions Regulation will alter the stringency of any of Colorado's 
regulations. These are some of the same questions put before the Court of Appeals for the District of 
Columbia in the Clean Air Act Implementation Project case described above, and that the court refused to 
answer because of the many imponderables presented. 


There are over 130-reference test methods described in the federal and Colorado regulations. Reliance 
on credible evidence other than a reference test may potentially affect some standards, but not others. 
Added to this is the fact that “credible evidence” is not a finite evidentiary set - the Commission cannot 
conceive of all possible evidence that might be considered credible. There are some emissions standards 
included in State Implementation Plans, such as the grain loading particulate matter standards contained 
in Colorado Regulation Number 1, that were established without consideration of the “back half” or 
condensable portion of the particulate matter emissions. In this situation, reliance on evidence showing 
noncompliance with particulate matter standards through test methods, AP-42 factors, or other 
engineering analysis that considers the condensable portion of the particulate matter emissions will 
render compliance with Regulation Number 1 emission limitations more stringent. 


On the other hand, it is not possible to conceive of all the evidence that may be credible in determining 
whether a source is in compliance with the “front half” particulate matter emission standards in Regulation 
Number 1, other than the through the use of reference Test Method 5. In all cases, the proponent of 
evidence other than the reference test method, whether for purposes of demonstrating compliance or 
noncompliance in an enforcement action or challenging a permit concerning demonstrations of ongoing 
compliance for compliance certifications, bears the burden of demonstrating that the evidence is credible 
and consistent with compliance demonstrations through use of the relevant performance or reference test 
method. The Colorado Rules of Evidence will guide the Commission's determinations of whether 
evidence is credible, i.e., technically relevant and legally admissible in an adjudicatory matter before the 
Commission. 


With respect to the methyl acetate incorporation by reference, in April 1998, the EPA modified 40 CFR 
Section 51.100(s)(1) to add methyl acetate to the list of compounds having negligible photochemical 
reactivity and exempting it from the definition of volatile organic compounds (63 Federal Register 17331, 
April 9, 1998). The EPA found that methyl acetate had photochemical reactivity comparable to or less 
than that of ethane, both on a per gram and per mole basis. 


Ethane has been on the list of compounds having negligible photochemical reactivity since 1977. By 
incorporating the federal list of compounds included in 63 Federal Register 17331 (April 9, 1998) into 40 
CFR Section 51.100(s)(1), Colorado's Negligibly reactive VOCs definition conforms to the federal list. 


Authority 


The Colorado Air Pollution Prevention and Control Act, Section 25-7-105(a)(I), provides that the Colorado 
State Implementation Plan meet all requirements of the federal Clean Air Act. The authority to promulgate 
rules and regulations to assure conformity with federal Clean Air Act requirements is given to the 
Colorado Air Quality Control Commission under Section 25-7-105. Section 25-7-105(IV)(12), in particular, 
provides the authority for the Commission to adopt rules consistent with the federal Clean Air Act Title V 
minimum elements of a permit program. 
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Purpose 


The specific purpose of incorporating the ACE revisions into the Common Provisions is to make the 
Colorado SIP consistent with the federal Clean Air Act requirements and avoid promulgation of a FIP. The 
incorporation by reference of the current federal definition of compounds having negligible photochemical 
reactivity also makes the Colorado SIP consistent with the federal Clean Air Act requirements. 


Federal Requirements 


The rule revisions are required by Section 110(k)(5) of the federal Clean Air Act, 42 U.S.C. §7410(k)(5) 
that finds the SIP inadequate to comply with Sections 110(a)(2)(A) and (C) of the Clean Air Act, 42 U.S.C. 
§§7410(a)(2)(A) and (C), because the Colorado SIP may be interpreted to limit the types of credible 
evidence or information that may be used for determining compliance and establishing violations. Neither 
the rule nor the incorporation by reference exceed or differ from federal requirements. 


V.H. Adopted August 16, 2001 - Affirmative Defense 


Revisions to Common Provisions Regulation 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Sections 24-4-103(4) and (12.5), C.R.S. for and the Colorado 
Air Pollution Prevention and Control Act, Section 25-7-110.5, C.R.S. 


Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, Section 25-7-109, C.R.S., provides the 
Commission the authority to adopt and revise rules and regulations that are consistent with state policy 
regarding air pollution and with federal recommendations and requirements. Section 25-7-105(1), C.R.S., 
grants the Commission the authority to promulgate rules necessary to implement and administer the 
Colorado Air Pollution Prevention and Control Act. Section 25-7-106(1), C.R.S., grants the Commission 
maximum flexibility in developing an effective air quality control program. Section 25-7-105(1), C.R.S., 
provides the authority for the Commission to make state implementation plan revisions. 


Basis 


The reason for this revision to the Common Provisions regulation is to provide appropriate relief, in terms 
of an affirmative defense to civil penalties, for sources that experience excess emissions during startup, 
and shutdown events, despite their best efforts to comply with applicable emission standards. In general, 
startup and shutdown of process equipment are part of the normal operation of a source and should be 
accounted for in the planning, design and implementation of operating procedures for the process and 
control equipment. Accordingly, it is reasonable to expect that careful and prudent planning, design and 
operation will eliminate violations of emission limitations during such periods. For some source 
categories, given the types of control technologies available, there may exist short periods of emissions 
during startup and shutdown when, despite best efforts regarding planning, design and operating 
procedures, the otherwise applicable emission limitation cannot be met. The Affirmative Defense for 
Excess Emissions During Startup and Shutdown revisions to the Common Provisions regulation 
recognize this fact. Although all excess emissions arising during startup and shutdown must be treated as 
violations under this rule, an affirmative defense may be available to a source that will shield it from civil 
penalty liability if the owner/operator meets the requirements of the rule. In making affirmative defense 
determinations, it is the intent of the Air Quality Control Commission to allow the use of all sources of 
information, including any credible evidence, the affirmative defense criteria, physical inspection of the 
facility and review of documentation pertaining to maintenance and operation of process and air pollution 
control equipment to determine whether the owner/operator proved the relevant factors under this rule. 
The affirmative defense provision is not available for claims for injunctive relief. 
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The Commission established several requirements that an owner/operator must prove in order to avail 
itself of an affirmative defense to civil penalties. These requirements must be evaluated on a case-by-
case basis according to the type of source as well as the nature of the cause of any excess emissions. 
For example, paragraph D requires that an owner/operator demonstrate that it minimized the frequency 
and duration of operation in startup and shutdown periods to the maximum extent practicable. In general, 
emission standards applicable to a source category are based on the type of operation, so excess 
emissions must be evaluated in light of the cause and its relation to the standard. On the other hand, 
sources naturally have differences in the frequency and duration of shutdown and startup cycles and this 
fact must be included in any affirmative defense evaluation. 


This revision specifically refers in factor E. to minimizing the impact on ambient air quality. The 
Commission believes that every effort should be made to avoid adverse air quality impacts, even though 
the ambient air may be better than established minimum standards. Whether some step is possible 
should take into account the relative cost of the step and the time to implement it in relation to the amount 
or duration of excess emissions that would be avoided. 


The Commission initially proposed including off-line maintenance periods between shutdown and startup 
in this affirmative defense provision. The Commission chose not to provide an affirmative defense for off-
line maintenance periods, but to rely on the enforcement discretion of the Air Pollution Control Division to 
address excess emissions during these periods. The Commission recognizes that during off-line 
maintenance at coal-fired electric utility boilers, infrequent, short-term periods of excess opacity readings 
may occur despite the use of good air pollution control practices. Other types of sources may experience 
similar occurrences. The Commission anticipates that, in evaluating its enforcement options and penalty 
determinations regarding excess emissions during off-line maintenance periods, the Division will consider 
factors similar to those in this rule for shutdown and startup periods. In particular, factors B., E. and H. will 
be important in determining the appropriate response to a source's excess emissions. The Division 
should also consider whether the owner/operator used available scheduling options to minimize the 
impact of potential excess emissions on ambient air quality. 


The Commission decided to allow use of an affirmative defense only for violations of performance 
standards or emission limitations with an averaging time of twenty-four hours or less. Sources subject to 
standards or limitations with longer averaging times should be able to meet those requirements in spite of 
excess emissions during periods of startup or shutdown. Restricting the affirmative defense rule in this 
way should help to assure that excess emissions from a single source or small group of sources do not 
cause an exceedance of ambient air quality standards or Prevention of Significant Deterioration (PSD) 
increments. 


Purpose 


The specific purpose of incorporating the Affirmative Defense revisions into the Common Provisions is to 
make the Colorado SIP consistent with the federal EPA's Policy Regarding Excess Emissions During 
Malfunction, Startup and Shutdown dated September 20, 1999. 


Federal Requirements 


The rule revisions are not required by the federal Clean Air Act but, to the extent states wish to obtain 
EPA approval of a state implementation plan revision to provide relief for excess emissions that occur 
during startup and shutdown events, the rule revisions must be consistent with EPA's policy dated 
September 20, 1999. 
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V.I. Adopted July 18, 2002 - General Cleanup and Clarifying Changes 


Revisions to Common Provisions Regulation 


This Statement of Basis, Specific Statutory Authority and Purpose comply with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4) and (12.5), C.R.S., for new and revised 
regulations. 


Basis 


The Common Provisions Regulation is designed to assist in the implementation of more substantive 
regulatory programs authorized under the Colorado Air Pollution Prevention and Control Act (“Act”) 
including provisions of the State Implementation Plan addressed in Section, 25-7-105(1)(a), C.R.S., 
emission control regulations addressed in Section, 25-7-105(1)(b), C.R.S., and prevention of significant 
deterioration requirements addressed in Section, 25-7-105(1)(c), C.R.S., as well as other authorized 
programs under the Act. The current revisions have been promulgated in order to facilitate this goal. The 
majority of the revisions were proposed by the Air Pollution Control Division based on their internal review 
of the regulation and extensive discussions with interested parties regarding shortcomings of the 
regulation. The Division's initial proposals were addressed at length during a subcommittee process 
involving the Commission, the Division, stakeholders and other interested parties. During this process, 
participants commented on the initial proposal and offered additional suggestions. The proposal 
presented to the Commission is a collaborative effort of the Division and interested stakeholders. 


Specific Statutory Authority 


The specific statutory authority for these revisions is set forth in Section, 25-7-105(1), C.R.S., which gives 
the Air Quality Control Commission authority to promulgate rules and regulations necessary for the proper 
implementation of the Air Pollution Prevention and Control Plan. Additional authority for these revisions is 
set forth in Section, 25-7-106, C.R.S. 


Purpose 


A review of the Common Provisions Regulation revealed numerous grammatical, stylistic and formatting 
errors, language ambiguities and obsolete or duplicative provisions. These revisions are intended to 
cleanup, clarify and streamline the Commission's Common Provisions Regulation. The revisions are not 
intended to add additional requirements, delete requirements or substantively change existing 
requirements. 


The changes reflected in the revisions to the Common Provisions Regulation fall into three categories: 1) 
deletion of obsolete or duplicative provisions; 2) stylistic, grammatical and formatting changes designed to 
improve readability of the regulation; and 3) language changes to address ambiguities and avoid 
unintended regulatory results. 


1) Elimination of Obsolete and Duplicative Provisions 


Over the years, the Common Provisions Regulation has expanded to include new definitions and other 
provisions intended to assist in implementing the substantive requirements set forth in other regulations. 
In reviewing the regulation it was determined that many of the definitions and a few of the other 
requirements were either obsolete or duplicated in other regulations. For example, Section III, regarding 
Smoking Gasoline Powered Motor Vehicle and Section X, addressing Conflict of Interest by Commission 
Members were deleted from the regulation because they are duplicated in other regulations. Provisions 
included in Section III can be found in Commission Regulation Number 11 and Section X of the 
Commission's Procedural Rules. Similarly, a number of definitions set forth in the Common Provisions are 
also contained in Regulation Number 3. 
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Because Regulation Number 3 underwent contemporaneous review, the primary focus was to eliminate 
duplications between the Common Provisions and Regulation Number 3. Duplicative provisions that were 
only applicable to Regulation Number 3 were deleted from the Common Provisions Regulation. 
Provisions applicable to multiple regulations remain in the Common Provisions and were deleted from 
Regulation Number 3. Certain duplicative definitions not related to Regulation Number 3 were also 
addressed. A full review of all the Commission's regulations was not undertaken during this rulemaking 
process. The duplicative provisions that remain in the Common Provisions Regulation will be addressed 
when other regulations are opened for revision. 


2) Stylistic, Grammatical and Formatting Revisions 


The revisions include grammatical, formatting and stylistic changes designed to make the regulation more 
readable. For example, reference to the “Air Quality Control Commission” in Section I.A. was changed to 
“Commission” and a number of parenthetical acronyms were eliminated. These changes are not designed 
to change applicable requirements, but rather to streamline the language of the regulation and to make 
the regulation stylistically consistent with other Commission regulations. 


The regulation contains numerous references to the Colorado Air Quality Control Act. In 1992, the 
legislature changed the name of the Act to the Air Pollution Prevention and Control Act. References in the 
Common Provisions were revised to reflect this change. Additionally, date references to the Act and other 
enactments were eliminated to clarify that the references are to the current enactments and not to some 
outdated version. The date reference in the definition of ozone depleting compound was retained to 
reflect that future changes to the federal ozone depleting compound lists will need to be incorporated by 
reference during subsequent rulemakings. 


3) Clarifying Changes 


The revisions address a number of concerns that the Division and other interested parties raised during 
the subcommittee process regarding ambiguous provisions. For example, pursuant to Regulation Number 
1, different equations exist for calculating emission limits for manufacturing process equipment and fuel 
burning equipment. There has been some confusion regarding which standard applied when fuel-burning 
equipment was used as part of a manufacturing process. The revisions to the Common Provisions 
Regulation change the definition of fuel burning and add a definition for manufacturing process equipment 
to clarify that fuel burning emissions are counted as manufacturing process emissions when they are 
vented through a common stack with other emissions from the manufacturing process. When fuel-burning 
emissions are vented separately, they are subject to the fuel burning equation. 


The definition of construction was changed to clarify that while the statutory definition will govern in most 
instances, there are certain programs such as PSD, NSR/NAA, and NSPS, that may utilize different 
definitions of construction. 


Revisions to the definition of federally enforceable clarify the provisions that can be considered federally 
enforceable. The previous definition appeared unduly restrictive. This issue is important with respect to 
the PSD and NSR/nonattainment area (NAA) programs since a source may avoid program requirements 
by taking federally enforceable conditions that reduce the level of emission below the major source 
threshold. The new definition clarifies that state only requirements, whether specifically denoted as such 
in a permit or in the regulations, but not in the state implementation plan, are not federally enforceable. 
The definition further clarifies that all requirements contained in an operating, PSD or NSR/NAA permit 
are federally enforceable. 


Similarly, the definition of enforceable was revised to more accurately reflect that enforceable 
encompasses both federal and state enforceable requirements regardless of where the requirement 
appears. 
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In the prior version of the regulation, the definitions for coal and Reid Vapor Pressure contained 
references to a specific test method. These provisions were changed to refer more generally to 
“appropriate” test methods. These changes reflect that test methods can be updated and changed 
depending on the circumstances. What is considered appropriate in a given case will depend on the 
factual circumstance under which the test would be applied. 


The definition of air pollution source, as well as several other definitions, was modified to eliminate 
inconsistencies with the statutory definition. Despite these inconsistencies, the Commission believes that 
the prior definitions were intended to have the same practical meaning as the statutory definition. 


The Commission decided not to adopt changes to the definition of upset conditions or to the upset 
conditions and breakdown provision in the Common Provisions Regulation. The Division proposed 
revisions to the upset provision to address concerns expressed by the Environmental Protection Agency, 
then engaged in extensive discussions with interested stakeholders and the Environmental Protection 
Agency. In view of the terms included in the existing regulation, and the Commission's and Division's 
interpretation of the upset provision, the Commission concluded that no change is necessary at this time. 


4) Other Issues 


During the subcommittee process a question was raised as to why the definition of air pollutant differed in 
the Common Provisions and Regulation Number 3. These differences reflect the fact that the term is 
defined differently in the State and Federal Act. The Common Provisions definition reflects that State Act. 
The Commission is not aware of any practical implications arising from these differences. 


V.J. Adopted March 10, 2004 - Definition of condensate. 


The definition of the term condensate was adopted in conjunction with the Ozone Action Plan and 
contemporaneous revisions to Regulation Number 7 to control emissions of volatile organic compounds 
from condensate operations, as described in the statement of basis, specific statutory authority, and 
purpose for the March 10, 2004 revisions to Regulation Number 7. 


The statutory authority for the definition is set out in Sections 25-7-105(1)(a) and (1)(b); 25-7-106(1)(c) 
and (5); and 25-7-109(1)(a) and (2), C.R.S. 


V.K. Adopted March 12, 2004 - Regulation Number 9 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Section 24-4-103, C.R.S. and the Colorado Air Pollution 
Prevention and Control Act, Sections 25-7-110 and 25-7-110.5. 


Basis 


The rule revisions adopted address the use of air curtain destructors for burning materials generated as a 
result of projects conducted to reduce the risk of wildfire. Regulation 9 deals with open burning activities 
and Regulation 3 contains emission notice requirements. The Common Provisions Regulation contains a 
definition related to these devices. 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, Section 25-7-109(2)(e), C.R.S., provides the 
authority for the Commission to adopt and modify emissions control regulations pertaining to open 
burning activities. These regulatory changes implement the provisions of the Colorado Air Pollution 
Prevention and Control Act, 25-7-101, et. seq., that prohibit anyone from operating an air pollution source 
such as an air curtain destructor without first obtaining a permit. 
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The Commission's action is taken pursuant to procedures set forth in Sections 25-7-105, 25-7-110 and 
25-7-110.5, C.R.S. The Commission took into consideration the appropriate items enumerated in Section 
25-7-109(1)(b), C.R.S. 


Purpose 


In 2002, the Commission adopted regulations to implement the requirements of Senate Bill 99-145 and 
Senate Bill 01-214 relating to open burning activities by public and private land managers and other 
significant users of fire for range and forest management. Since that action, the public and both state and 
federal agencies have focused on the risks associated with wildfires, particularly in the forest/urban 
interface throughout Colorado. The Commission views reduction of the risks associated with wildfires and 
their potential for serious public health consequences as a result of the emissions from the fires as an 
important component in protecting public health and the environment. The Commission also views the 
use of methods to reduce risk that also reduce air pollution emissions compared to other methods as an 
additional important factor. In this rule adoption, the Commission acted to enlarge the options available to 
dispose of materials generated by projects conducted to reduce the risks of wildfire. It is the intention of 
the Commission that practical alternatives to burning be used when they exist. 


The Commission reviewed the available emissions data and limited uses proposed for air curtain 
destructors. That information demonstrated to the satisfaction of the Commission that, with appropriate 
permit conditions, the destructors can safely be used to dispose of certain materials without endangering 
public health, causing, or contributing to a violation of the National Ambient Air Quality Standards 
(NAAQS) and will reduce emissions compared to traditional pile burning. 


The Division performed an air dispersion modeling analysis on December 30, 2003. The analysis is 
based on the assumption that the air curtain destructors operate no more than 13 hours per day and no 
more than 110 days per year at a single site. In addition, it is assumed that no more than 20 tons of fuel 
will be burned per hour. At this level of operation and fuel throughput, the device would be limited to 110 
days per year to meet the restriction in the proposed regulation that no more than 100 tons of any criteria 
pollutant be emitted per year. 


Screening level air quality analyses suggest that emissions from air curtain destructors are not expected 
to cause violations of the carbon monoxide, sulfur dioxide, and nitrogen dioxide ambient air quality 
standards except in situations where the air curtain destructor is operated next to a nearby source of air 
pollutants that is already causing high air pollution impacts in an area that, for one reason or another, has 
poor existing air quality. The analyses suggest it would be prudent to require setbacks in the regulation to 
prevent public exposure to potentially elevated PM10 levels near the units. The proposed setbacks of 150 
feet and 300 feet for short-term versus long-term sites are reasonable except in situations where the air 
curtain destructor is located near another stationary source of fugitive PM10 emissions. Accordingly, the 
rule adopted prohibits co-location of an air curtain destructor with another air curtain destructor or any 
facility that is required to have an air quality permit or any commercial or industrial facility. 


The rule adopted contains specific limitations to assure that the devices are operated consistently with the 
Commission's expectations. The rule adopted allows disposal of wood products generated by projects 
conducted to reduce the risks of wildfire. The information presented to the Commission did not 
demonstrate that air curtain destructors are appropriate for disposal of other materials including clean 
lumber. 


V.L. Adopted July 21, 2005 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Section 24-4-103, C.R.S., and the Colorado Air Pollution 
Prevention and Control Act, Sections 25-7-110 and 25-7-110.5, C.R.S. 
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Basis 


Regulation no. 3 sets forth the Air Quality Control Commission’s permitting and air pollutant emission 
notice programs for stationary sources. The Commission amended Regulation Number 3, Part A, Section 
V. to make it consistent with the repeal of the Emissions Trading Rule in Regulation Number 5 in 
December 2004. It was originally anticipated that Regulation Number 5 would replace Part A, Section V. 
in Regulation Number 3 as the Commission’s trading program, essentially identical to EPA’s. The text of 
Part A, Section V. was italicized to represent provisions that would remain effective until EPA approved 
the program in Regulation Number 5. EPA decided not to finalize its trading program; therefore, it would 
never approve Regulation Number 5 as a SIP component. The Commission deleted Section V.A.3., Part 
A that contained the outmoded effective date. The Commission also replaced the italicized text with 
normal font in all of Part A, Section V. to conform the text to these circumstances. In addition, one 
hazardous air pollutant (2-butoxyethanol) was deleted to conform the State’s list (in appendix b) to the 
Federal list of hazardous air pollutants. 


The Common Provisions Regulation sets forth requirements and definitions that pertain or may pertain to 
all of the other Commission regulations. EPA added four compounds to its list of compounds (known as 
non reactive volatile organic compounds) to be excluded from the definition of volatile organic compound 
on the basis that these compounds make a negligible contribution to tropospheric ozone formation. The 
Commission adopted a conforming change to the definition of non-reactive volatile organic compounds in 
the Common Provisions Regulation, Section I.G. 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act give the Commission authority to promulgate 
regulations necessary for the proper implementation of the act. Section 25-7-105(12), C.R.S, provides 
specific authority to establish emission notice, construction permit and operating permit programs. Some 
of the statutory parameters for these programs are set forth in Sections 25-7-114 through 25-7-114.7 of 
the act and these sections, in turn, provide statutory authority for the current revisions. Additional 
authority for these revisions is set forth in Sections 25-7-106, 25-7-119 and 25-7-132, C.R.S. 


The Commission's adoption of this rule is taken pursuant to procedures set forth in Sections 25-7-105, 
25-7-110 and 25-7-110.5, C.R.S. 


Purpose 


The Commission took into consideration the appropriate items enumerated in Section 25-7-109(1)(b), 
C.R.S. 


The purpose of removing the italicized text from Regulation Number3, Part A, Section V. was to prevent 
any ambiguity about the applicability of those provisions. Changing the font of the text does not have any 
regulatory impact since the provisions were already in effect and will remain in effect. Section V.A.3. was 
deleted because it was an outmoded provision that was only necessary if Section V. was to be replaced 
by Regulation Number 5. The Commission’s repeal of Regulation Number 5 made that provision 
unnecessary. Removing the italics from Section V. also will eliminate confusion with the italicized text in 
Part D of Regulation Number 3. 


The purpose of the deletion of one hazardous air pollutant in appendix b of Regulation Number 3 and the 
addition of four non-reactive volatile organic compounds to the list in Section I.G. of the Common 
Provisions Regulation is to conform the Commission’s rules to Federal regulations. The Federal rule 
changes were published on November 29, 2004. If the Commission did not make these revisions, the 
State rules would be more restrictive than the Federal rules because these revisions serve to exempt the 
compounds from emission standards, monitoring, reporting and record keeping requirements. 
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V.M. Adopted August 17, 2006 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedures Act, Section 24-4-103, C.R.S., and the Colorado Air Pollution 
Prevention and Control Act, Sections 25-7-110 and 25-7-110.5, C.R.S. 


Basis 


On November 29, 2004, EPA revised the federal definition of volatile organic compounds (VOCs) to 
specifically treat tertiary butyl (t-butyl) acetate as a VOC only for certain purposes, including reporting and 
photochemical dispersion modeling. The Commission is making corresponding changes to the definition 
of VOCs in the Common Provisions Regulation, and is adding t-butyl acetate as a non-criteria reportable 
pollutant in Regulation Number 3, Part A, Appendix B. Sources of t-butyl acetate will be required to report 
the pollutant separately from their VOC emissions on an Air Pollutant Emission Notice, and should not 
count their t-butyl acetate emissions when evaluating compliance with applicable VOC emission 
limitations. The Division should combine VOC emissions and reported t-butyl acetate emissions when 
conducting dispersion modeling for sources of t-butyl acetate. 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, Section 25-7-105, C.R.S., gives the Commission 
authority to promulgate regulations necessary for the proper implementation of the Act, including rules to 
assure attainment and maintenance of national Ambient Air Quality Standards and a prevention of 
significant deterioration program. Section 25-7-105(12), C.R.S. provides specific authority to establish 
emission notice, construction permit and operating permit programs. Some of the statutory parameters for 
these programs are set forth in Sections 25-7-114 through 25-7-114.7 of the Act and these Sections, in 
turn, provide statutory authority for the current revisions. Additional authority for these revisions is set 
forth in Sections 25-7-106, 25-7-119 and 25-7-132, C.R.S. 


The Commission's adoption of this rule is taken pursuant to procedures and requirements set forth in 
Sections 25-7-105, 25-7-110 and 25-7-110.5, C.R.S. 


Purpose 


These revisions will provide clarity for affected sources by maintaining consistency with the federal 
definition of volatile organic compounds. Further, these revisions include any typographical errors within 
the regulation. 


V.N. Adopted December 15, 2006 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4) and (12.5), C.R.S. for new and revised 
regulations. 


Basis 


The Common Provisions Regulation is designed to assist the implementation of more substantive 
regulatory programs authorized under the Colorado Air Pollution Prevention and Control Act (“Act”) 
including provisions of the State Implementation Plan addressed in Section, 25-7-105(1)(a), C.R.S., 
emission control regulations addressed in Section, 25-7-105(1)(b), C.R.S., prevention of significant 
deterioration requirements addressed in Section, 25-7-105(1)(c), C.R.S., as well as other authorized 
programs under the Act. The current revisions have been promulgated in order to facilitate this goal. The 
revisions were proposed by the Air Pollution Control Division based on discussions with EPA and 
extensive discussions with interested parties regarding the availability of an affirmative defense for upset 
conditions or malfunctions. 
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Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, C.R.S. § 25-7-105(1)(a) authorizes the 
Commission to adopt rules necessary to implement the Act, and to adopt and revise comprehensive state 
implementation plans to assure attainment and maintenance of national ambient air quality standards. 
C.R.S. § 25-7-109 authorizes the Commission to adopt rules that are consistent with state policy 
regarding air pollution and with federal recommendations and requirements. C.R.S. § 25-7-109(5) 
requires the Commission to promulgate rules setting conditions and time limitations for periods of startup, 
shutdown or malfunction or other conditions which justify temporary relief from controls. Additional 
authority for these revisions is set forth in Section, 25-7-106 and 25-7-109, C.R.S. 


Purpose 


Revisions to Section II.E., regarding upset conditions and malfunctions, were made to clarify the process 
by which a source must identify an upset or malfunction. The Division has changed the term upset to 
malfunction for consistency with EPA policy. 


In addition, the provision was revised to clarify that an affirmative defense is available to claims for 
violation of the Commissions’ regulations for civil penalties in enforcement actions regarding excess 
emissions arising from upset conditions and malfunctions. The Commission does not interpret this to 
mean that every upset should be reported by the Division to EPA as a violation. The affirmative defense 
is not available to a claim of violation of these regulations in the context of claims for injunctive relief. 
Sudden and unavoidable upset conditions and malfunctions caused by circumstances beyond the control 
of an owner or operator occur from time to time despite best efforts regarding planning, design and 
operational procedures. The upset conditions and malfunction provision recognizes this fact. An 
affirmative defense may be available to shield a source from civil penalty liability if the owner or operator 
meets the requirements of the rule. For purposes of II.E.1.J. the Commission does not intend that 
modeling be done to show that Upsets or malfunctions have or have not caused a violation of the 
NAAQS. 


Section II.E.4 indicates that the affirmative defense does not apply to federally promulgated standards 
(such as NSPS and NESHAPS requirements). The Commission does not intend this provision to modify 
those federally promulgated standards or any exemptions for malfunction events that may apply under 
those standards. 


Additionally, the Commission recognizes and intends that certain source permits may not currently 
adequately accommodate malfunctions as this new rule provides. The Commission intends that the 
Division work with those specific sources to accommodate malfunctions into their permit limits, as 
appropriate. 


V.O. Adopted December 17, 2009 


Revisions to Definitions 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4) and (12.5), C.R.S. for new and revised 
regulations. 
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Basis 


The Common Provisions Regulation is designed to assist the implementation of more substantive 
regulatory programs authorized under the Colorado Air Pollution Prevention and Control Act (“Act”) 
including provisions of the State Implementation Plan addressed in Section, 25-7-105(1)(a), C.R.S., 
emission control regulations addressed in Section, 25-7-105(1)(b), C.R.S., prevention of significant 
deterioration requirements addressed in Section, 25-7-105(1)(c), C.R.S., as well as other authorized 
programs under the Act. The current revisions have been promulgated in order to facilitate this goal. 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, C.R.S. § 25-7-105(1)(a) authorizes Colorado’s Air 
Quality Control Commission (“Commission”) to adopt rules necessary to implement the Act, and to adopt 
and revise comprehensive state implementation plans to assure attainment and maintenance of national 
ambient air quality standards. C.R.S. § 25-7-109 authorizes the Commission to adopt rules that are 
consistent with state policy regarding air pollution and with federal recommendations and requirements. 
C.R.S.§ 25-7-106(1)(a) authorizes the Commission to adopt definitions of air pollution. Additional 
authority for these revisions is set forth in Section, 25-7-106 and 25-7-109, C.R.S. 


Purpose 


Revisions to definitions found in Section I.G. were made to be consistent with federal definitions. 
Specifically, the Commission herein revises the definition of “negligibly reactive volatile organic 
compound,” or NRVOC, and “volatile organic compound,” or VOC, set forth in the Common Provisions 
Regulation to be consistent with the federal definitions found in the Code of Federal Regulations, Title 40, 
Part 51, Section 51.100(s) (July 1, 2009). 


Specifically, the Commission adds the following compounds to the definition of “negligibly reactive volatile 
organic compounds”: 


(1)1,1,1, 2,2,3,4,5,5,5-decafluoro-3-methoxy-4-trifluoromethyl-pentane (HFE-7300) 


Propylene carbonate 


Dimethyl carbonate 


The Commission adds clarification to the NRVOC definition by adding the common name or chemical 
structure of currently listed NRVOCs. 


The Commission adds clarification to the VOC definition by adding the test methodology references used 
to determine VOC and NRVOC contents. 


Additionally, any identified typographical, grammatical and formatting errors are proposed to be made. 


V.P. Adopted October 21, 2010 (Sections I.A., I.F. and I.G.) 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4) and (12.5), C.R.S. for new and revised 
regulations. 
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Basis 


The Common Provisions Regulation is designed to assist the implementation of more substantive 
regulatory programs authorized under the Colorado Air Pollution Prevention and Control Act (“Act”) 
including provisions of the State Implementation Plan (SIP) addressed in C.R.S. Section 25-7-105(1)(a), 
emission control regulations addressed in C.R.S. Section 25-7-105(1)(b), prevention of significant 
deterioration requirements addressed in C.R.S. Section 25-7-105(1)(c), regulations as may be necessary 
and proper for the orderly and effective administration of construction permits and renewable operating 
permits addressed in C.R.S. Section 25-7-114.4(1), as well as other authorized programs under the Act. 
The current revisions have been promulgated in order to facilitate this goal. The revisions were proposed 
by the Air Pollution Control Division based on EPA’s GHG Tailoring Rule. On June 3, 2010, EPA 
promulgated the “Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule”. 75 
Federal Register 31514 (June 3, 2010). EPA’s GHG Tailoring Rule was designed to tailor the applicability 
criteria that determine which stationary sources and modification projects become subject to permitting 
requirements for greenhouse gases (GHGs) under the Prevention of Significant Deterioration (PSD) and 
Title V Permitting Programs of the Clean Air Act (CAA). 


Specific Statutory Authority 


The Colorado Air Pollution Prevention and Control Act, C.R.S. Section 25-7-105(1)(a) authorizes the 
Commission to adopt rules necessary to implement the Act, and to adopt and revise comprehensive state 
implementation plans to assure attainment and maintenance of national ambient air quality standards. 
C.R.S. Section 25-7-109 authorizes the Commission to adopt rules that are consistent with state policy 
regarding air pollution and with federal recommendations and requirements. C.R.S. Section 25-7-109(2) 
authorizes the Commission to regulate oxides of carbon, oxides of nitrogen and other chemicals, which 
encompasses the pollutant GHG. Additionally, Colorado is authorized to regulate the pollutant GHG 
under PSD and Title V in C.R.S. Sections 25-7-103(1.5), 25-7-114(3), 25-7-114.3, and 25-7-201. 
Additional authority for these revisions is set forth in Sections 25-7-106 and 25-7-109, and 25-7-114 
C.R.S. 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4), C.R.S. for new and revised regulations. 


In order to maintain consistency between state regulations and federally enforceable regulations 
contained in the SIP, the Commission intends these revisions be adopted into the SIP. 


Purpose 


The Air Quality Control Commission has adopted revisions throughout the Common Provisions 
Regulation to address GHG regulation in Colorado. 


Common Provisions Proposed Revisions: 


The revisions to the Common Provisions as approved by the Commission are summarized below: 


Revise Applicability section to be consistent with the incorporation by reference section found in 
Regulation Number 3, Part A, Section I.A. (Section I.A.) 


Add GHG and CO2e to list of acronyms (Section I.F.) 


Revise definitions of Greenhouse Gas & Carbon Dioxide Equivalent (Section I.G.) 


Additionally, the Division proposes revisions to make typographical, grammatical and formatting changes, 
as necessary. 
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V.Q. Adopted November 19, 2015 (Definitions and Affirmative Defense) 


This Statement of Basis, Specific Statutory Authority and Purpose complies with the requirements of the 
Colorado Administrative Procedure Act Sections 24-4-103(4) and (12.5), C.R.S. for new and revised 
regulations 


Basis 


The Air Quality Control Commission (“AQCC”) adopted these revisions to address EPA’s June 12, 2015 
State Implementation Plans [“SIPs”]: Response to Petition for Rulemaking; Restatement and Update of 
EPA’s Startup, Shutdown and Malfunction (“SSM”) Policy Applicable to SIPs; Findings of Substantial 
Inadequacy; and SIP Calls to Amend Provisions Applying to Excess Emissions During Periods of Startup, 
Shutdown and Malfunction. 80 Fed. Reg. 33840 (“SSM SIP Call”). EPA’s SSM SIP Call, relied in part on 
Nat’l Res. Def. Council (“NRDC”) v. EPA, 749 F. 3d 1055, 1062 (D.C. Cir. 2014). Additionally, several 
administrative revisions were made in order to ensure consistency with federal requirements and provide 
clarity for affected sources. 


Specific Statutory Authority 


The statutory authority for these revisions is set forth in the Colorado Air Pollution Prevention and Control 
Act, C.R.S. § 25-7-101, et. seq. Specifically, C.R.S. § 25-7-105(1)(a) authorizes the Commission to adopt 
rules necessary to implement the Clean Air Act (“CAA”), and to adopt and revise comprehensive State 
Implementation Plans (“SIPs”) to assure attainment and maintenance of National Ambient Air Quality 
Standards (“NAAQS”). Additionally, C.R.S. § 25-7-109(5) requires the Commission to promulgate rules 
setting conditions and time limitations for periods of startup, shutdown and malfunction (“SSM”) or other 
conditions which justify temporary relief from controls. C.R.S. § 25-7-109 authorizes the Commission to 
adopt rules that are consistent with state policy regarding air pollution and with federal recommendations 
and requirements. Additional authority of the Commission to adopt these revisions can be found in C.R.S. 
§, 25-7-106, which grants the Commission maximum flexibility in developing an effective air quality control 
program. Lastly, C.R.S. § 25-7-115 addresses state enforcement of violations that occur during SSM 
events. 


Purpose 


EPA’s June 12, 2015 SSM SIP Call identified a number of states with SIP-approved affirmative defenses 
for excess emissions during SSM events. With respect to Colorado, the SSM SIP Call found Sections II.E. 
and II.J. to be substantially inadequate and it established a November 22, 2016 deadline for Colorado to 
submit corrective SIP revisions. 


EPA’s final rule differed from the February 22, 2013 proposal (78 Fed. Reg. 12460), made in response to 
a petition for rulemaking filed by the Sierra Club concerning the treatment of excess emissions in state 
rules during periods of SSM. In that proposal, EPA proposed to partially grant/deny the Sierra Club’s 
petition regarding the SSM provisions in SIPs. With respect to Colorado, EPA proposed that the Section 
II.J. was inadequate and that Section II.E. was adequate. 78 Fed. Reg. 12529. 


On May 13, 2013, the Division submitted comments supporting EPA’s proposed finding of adequacy for 
Section II.E. and opposing EPA’s proposed finding of inadequacy for Section II.J. The Division’s 
opposition to this finding of inadequacy was based in part on the recognition that Sections II.E. and II.J. 
were agreed upon during a December 15, 2006 rulemaking that incorporated EPA’s most recent SSM 
guidance and resulted in a consensus between the Division, EPA Region 8, environmental groups and 
industry. EPA approved Sections II.E. and II.J. for incorporation into Colorado’s SIP. 
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Subsequent to the February 22, 2013 proposal, the United States District Court for the District of 
Colombia invalidated an affirmative defense provision contained in the 2010 National Emission Standards 
for Hazardous Air Pollutants (NESHAP) from the Portland Cement Manufacturing Industry, holding that 
EPA does not have authority under the CAA to adopt affirmative defense provisions that alter the federal 
courts’ authority to impose penalties. See NRDC v. EPA. 749 F. 3d at 1055. The court reasoned the 
federal CAA gives the courts exclusive authority to determine and impose appropriate penalties for 
violations under the federal CAA, and EPA’s adoption of affirmative defense provisions impermissibly 
intruded upon this authority. Notably, the D.C. Circuit in the NRDC decision clarified that it was not 
confronting the question of whether affirmative defense provisions in state implementation plans are 
appropriate. 


Based on EPA’s revised interpretation of the CAA stemming from the court’s decision in NRDC v. EPA, 
the SSM SIP Call maintained that both Sections II.E. and II.J. interfered with the intended enforcement 
structure of the CAA, through which parties may seek to bring enforcement actions for violations of SIP 
emission limits. 80 Fed. Reg. 33970. The SSM SIP Call afforded states broad discretion concerning how 
to revise inadequate SIP provisions. 80 Fed. Reg. 33844. Additionally, the SSM SIP Call clarified that, 
existing inadequate SIP provisions would remain in effect until such time as EPA evaluated and acted 
upon a state’s SIP submission. 80 Fed. Reg. 33849. 


Thus, in order to comply with the SSM SIP Call, the Commission revised Sections II.E. and II.J. by adding 
Sections II.E.4. and II.J.4. to clarify that the affirmative defenses are not available in federal court 
proceedings unless the court, in considering the penalty factors in Section 113 of the CAA and exercising 
its discretion to assess civil penalties, decides to recognize or consider such affirmative defense or 
decides to take into consideration some or all of the factors described in Sections II.E. and II.J. The 
Commission added this reference to CAA Section 113 to clarify that the Commission’s proposed revisions 
complement, rather than contradict, the requirements of CAA Section 113 because a federal court can, in 
its discretion, consider an affirmative defense or the factors contained in Sections II.E. and II.J. in 
conjunction with the factors described in CAA Section 113. The Commission also added Sections II.E.6. 
and II.J.7. to indicate nothing in Sections II.E. and II.J, precludes the use of alternative emission 
limitations expressed as work-practice based limits or standards set forth in a permit that serve as a 
continuous limitation during periods of SSM. Lastly, the Commission included language at the beginning 
of Sections II.E. and II.J. to indicate that the proposed revisions do not take effect until such time as EPA 
approves the language for incorporation into Colorado’s SIP. 


In revising Sections II.E. and II.J. as described in the preceding paragraph, the Commission 
acknowledged that, as of November 19, 2015, several lawsuits challenging the validity of the SSM SIP 
Call were pending. Given the legal uncertainty surrounding the SSM SIP Call, the Commission opted to 
postpone submitting these revisions until November 2016 (the deadline for SIP submissions outlined in 
the SSM SIP Call is November 22, 2016), so that Colorado’s submittal would be considered at the same 
time as other state SIP submittals. 


The Commission determined, after considering the statutory directives of the Air Pollution Prevention and 
Control Act, along with the positions set forth in the stakeholder process and associated rulemaking 
proceeding, the revisions being proposed in Sections II.E.4. and II.J.4. are the most balanced and 
appropriate approach for Colorado. The proposed language accurately responds to the SSM SIP Call 
while being narrowly tailored so as to not make changes beyond those required by the NRDC court’s 
holding. 


The proposed revisions upheld many of the tenets of the December 15, 2006 consensus rulemaking that 
originally inserted Sections II.E. and II.J. into the Common Provisions Regulation, including the 
requirements that sources notify the Division of excess emissions that occur during SSM and undertake 
all reasonably possible steps to minimize the amount and duration of excess emissions during SSM as 
well as their impacts on ambient air quality. No other rules of the Commission include these notification 
requirements. 
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In addition to the revisions to Sections II.E. and II.J., the following administrative revisions were made to 
Section I.G. in order to ensure consistency with federal requirements and provide clarity for affected 
sources: definitions were added for “Responsible Official,” “Designated Representative,” “PM2.5” and 
“Direct PM2.5 Emissions”; the incorporation date for the definition of “Carbon Dioxide Equivalent” was 
updated; several compounds were added to the list of Negligibly Reactive Volatile Organic Compounds 
(“NRVOCs”) based on EPA’s determination that these compounds make a negligible contribution to 
trophospheric ozone formation. 


Further, these revisions will include any typographical, grammatical and formatting errors throughout the 
regulation. 


_________________________________________________________________________ 


Editor’s Notes 


History 
Entire rule eff. 01/30/2010. 
Sections I.A., I.F., I.G., V.P. eff. 12/15/2010. 
Entire rule eff. 01/14/2016. 
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Melanie Foster 
Air Quality Division 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 


1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 


Oklahoma Department of Environmental Quality 
P.O. Box 1677 
Oklahoma City, Oklahoma 731 01-1677 


Dear Ms. Foster: . 


The Envirorunental Protection Agency (EPA) acknowledges the proposed withdrawal of the of the 
Oklahoma State Implementation Plan (SIP) Title 252, Chapter 100, Subchapter 9 (OAC 252:100-9 
Excess Emission and Malfunction Reporting Requirements) as published on November 3, 1999 (64 FR 
59629), and codified at 40 CPR §52.1920(c). This action is consistent with the EPA's national SIP Call 
of June 12, 2015 (80 FR 33840). 


We appreciate and support your efforts to address excess emissions and the SIP Call. If you have any 
questions regarding this letter, please feel free to contact me at 214-665-7242. 


Sincerely yours, 


1"1 ~ 
·' ri/l) 
G~y Donaldson 
Chief 
Air Planning Section 


lntemet Address (URL) • http://www.epa.gov/region6 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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 AGENDA 


FRIDAY, OCTOBER 16, 2015 
METCALF BUILDING, ROOM 111 


1520 EAST 6th AVENUE, HELENA, MONTANA 
************************************************* 


NOTE: The Board will make reasonable accommodations for persons with disabilities who wish to participate in this meeting. Please contact the Board 
Secretary by telephone (406-444-2544) or by e-mail (jwittenberg@mt.gov) no later than 24 hours prior to the meeting to advise her of the nature of the 
accommodation needed.    


 
9:00 A.M. 
 
I. ADMINISTRATIVE ITEMS 


A. REVIEW AND APPROVE MINUTES 


The Board will vote on adopting the July 31, 2015, meeting minutes. 


II. BRIEFING ITEMS 


A. CONTESTED CASE UPDATE 


1. Enforcement cases assigned to the Hearing Examiner 


a. In the matter of violations of the Public Water Supply Laws by Rene Requa at 
Highlander Bar and Grill, PWISD MT0004764, Lewis and Clark County (FID 2299, 
Docket No. PWS-14-08), BER 2014-09 PWS.  


b. In the matter of violations of the Water Quality Act by Reflections at Copper Ridge, 
LLC at Reflections at Copper Ridge Subdivision, Billings, Yellowstone County 
(MTR105376), BER 2015-01 WQ. On August 25, the parties filed a Stipulation to Stay 
Scheduling Order. 


c. In the matter of violations of the Water Quality Act by Copper Ridge Development 
Corporation at Copper Ridge Subdivision, Billings, Yellowstone County (MTR105377), 
BER 2015-02 WQ. On August 25, the parties filed a Stipulation to Stay Scheduling Order. 


d. In the matter of violations of the Water Quality Act by Buscher Construction and 
Development, Inc., at Poly Vista Estates, Trailhead, and Falcon Ridge II Subdivisions, 
Billings, Yellowstone County, BER 2015-03 WQ. The Board received the appeal on June 
8, 2015. On September 25, the hearing issued a First Prehearing Order requesting the 
parties file a proposed schedule by October 6, 2015. 


2. Non-enforcement cases assigned to the Hearings Examiner 


a. In the matter of the notice of appeal and request for hearing by Yellowstone Energy 
Limited Partnership (YELP) regarding issuance of MPDES Permit NO. MT0030180 for 
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YELP’s facility in Billings, MT, BER 2014-01 WQ. On June 11, attorney for appellant filed 
Unopposed Motion to Extend Stay and Reporting Deadlines, requesting continuance of 
the Stay until February 1, 2016. On June 16, 2015, the hearing examiner issued Order 
Extending Stay / Reporting Deadlines, continuing the Stay until February 1, 2016. 


b. In the matter of Phillips 66 Company’s appeal of Outfall 006 Arsenic Limits in Montana 
Pollution Discharge Elimination System Permit No. MT0000256, Billings, Yellowstone 
County, MT, BER 2014-05 WQ. On March 11, 2015, the parties filed a Stipulation to Stay 
Appeal until December 31, 2017. On March 25, the hearing examiner issued Order 
approving the stipulation and ordered the parties to comply with the terms or the 
stipulation. 


c. In the matter of Columbia Falls Aluminum Company’s (CFAC) appeal of DEQ’s 
modification of Montana Pollutant Discharge Elimination System Permit No. 
MT0030066, Columbia Falls, Flathead County, MT, BER 2014-06 WQ. On March 25, 
2015, the hearing examiner issued Scheduling Order setting a hearing for April 18, 2016.  


3. Contested Cases not assigned to a Hearing Examiner 


a. In the matter of the notice of appeal and request for hearing by Western Energy 
Company (WECO) regarding its MPDES Permit No. MT0023965 issued for WECO’s 
Rosebud Mine in Colstrip, BER 2012-12 WQ. On April 9, 2014, the hearings examiner 
issued an Order Granting the Joint Unopposed Motion for Partial Remand of Permit to 
Department of Environmental Quality and for Suspension of Proceedings. On May 14, 
2014, DEQ filed a Status Report regarding the matter stating that a modified permit 
would be made available for public comment on or before June 9, 2014. 


B. OTHER BRIEFING ITEMS 


1. The department will brief the board on water quality standards, TMDL’s and electrical 
conductivity (EC) and sodium adsorption ratio (SAR) standards Otter Creek, tributary to the 
Tongue River. 


III. ACTION ITEMS 


A. NEW CONTESTED CASES 


1. In the matter of the revocation of Montana Air Quality Permit No. MAQP# 2554-05, issued 
to Eureka Pellet Mills (Inc.), Eureka, Lincoln County, MT, BER 2015-04a AQ; the revocation 
of Montana Air Quality Permit No. MAQP 3039-02, issued to Eureka Pellet Mills (Inc.), 
Superior, Mineral County, MT, BER 2015-04b AQ; and the revocation of Montana Air 
Quality Permit No. MAQP# 4057-00, issued to Montana Renewable Resources (LP), 
Eureka, Lincoln County, MT, BER 2015-04c AQ. The Board received the appeals from Patrick 
Pozzi on August 10, 2015. On September 25, Mr. Pozzi notified the Board’s attorney that 
they had shut the mills down, so the cases should expire. The Board may assign a 
permanent hearing examiner or decide to hear the matter. 


2. In the matter of Heart K Land & Cattle Co.’s appeal of its final 401 Certification with 
conditions, BER 2015-05 WQ, application No. MT4010948; MWO-2013-00590-MTB-
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Addendum, issued by DEQ for the Yellowstone River, Park County, MT. The Board received 
the appeal on July 17, 2015. On September 25, Interim Hearing Examiner Ben Reed issued a 
First Prehearing Order requesting the parties file a proposed scheduling order by October 6, 
2015. The Board may assign a permanent hearing examiner or decide to hear the matter. 


3. In the matter of Westmoreland Resources, Inc.’s, BER 2015-06 WQ, appeal of final MPDES 
permit No. MT0021229 issued by DEQ for the Absaloka Mine in Hardin, Big Horn County, 
MT. The Board received the appeal on September 29, 2015. The Board may assign a 
permanent hearing examiner or decide to hear the matter. 


B. INITIATION OF RULEMAKING 


DEQ will propose that the Board initiate rulemaking to: 


1. Repeal ARM 17.8.334, 17.8.335, and 17.8.772 pertaining to Emission Standards for Existing 
Aluminum Plants and Mercury Allowance Allocations under Cap and Trade Budget, 
respectively. The Department is proposing the repeal of rules which are no longer used, or 
for which affected sources no longer are operational or for which corresponding federal 
requirements have been invalidated. 


2. Generally revise the rules implementing the Opencut Mining Act (“the Act”), ARM Title 17, 
Chapter 24, Subchapter 2, in response to changes to the Act enacted in the 2007, 2009, and 
2013 legislative sessions; to generally to clarify and simplify the rules by reorganizing the 
provisions to avoid treatment of single concepts in multiple rules, eliminate redundant 
provisions, and improve syntax; and to make substantive changes to remove unnecessary 
requirements and add requirements that improve reclamation and regulatory process.  


3. In the matter of the repeal of ARM 17.4.201, 17.30.645, 17.30.1386, 17.30.1401, 
17.30.1402, 17.30.1405, 17.30.1406, 17.30.1407, 17.30.1410, 17.30.1411, 17.30.1412, 
17.30.1413, 17.30.1414, 17.30.1419, 17.30.1420, 17.30.1421, 17.30.1425, 17.30.1426, 
17.30.1602, 17.30.2001, 17.30.2003, 17.38.601, 17.38.602, 17.38.603, and 17.38.607.  The 
Department has determined that these rules duplicate statute or rule or are otherwise 
unnecessary, and the Department will recommend that the Board initiate rulemaking to 
repeal these rules. 


C. REPEAL, AMENDMENT, OR ADOPTION OF FINAL RULES 


 1. In the matter of final adoption of the proposed new rules, to meet the requirements of 
Section 128 of the federal Clean Air Act (CAA) regarding State boards and “conflict of 
interest.” The Department is requesting that the Board adopt the new rules with an 
amendment.  


D. FINAL ACTION ON CONTESTED CASES 


 1. In the matter of the notice of appeal for hearing by Montana Environmental Information 
Center regarding DEQ’s approval of coal mine permit No. C1993017 issued to Signal Peak 
Energy, LLC, for Bull Mountain Mine No. 1 in Roundup, MT, BER 2013-07 SM. The Board 
will consider and may take action on the Parties’ Motions and Oppositions for Summary 
Judgment and the Proposed Findings of Facts and Conclusion of Law filed by the Parties.  
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 2. In the matter of violations of the Opencut Mining Act by Bay Materials, LLC at Normont 
Farms Pit, Toole County, Montana, BER 2014-07 OC. On August 27, 2015, the parties filed a 
Stipulation to Dismiss Contested Case Proceeding. An order dismissing the matter will be 
presented for signature by the Chair. 


 3. In the matter of violation of the Opencut Mining Act by Somont Oil Company, Inc., at 
Somont Oil Company gravel pit, Toole County (Permit No. 2597, FID 2326, Docket No. OC-
14-021), BER 2014-08 OC. On August 31, the parties filed a Stipulation to Dismiss Contested 
Case Proceeding. An order dismissing the matter will be presented for signature by the 
Chair. 


IV. GENERAL PUBLIC COMMENT 


Under this item, members of the public may comment on any public matter within the jurisdiction 
of the Board that is not otherwise on the agenda of the meeting. Individual contested case 
proceedings are not public matters on which the public may comment. 


V. ADJOURNMENT 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW


OF THE STATE OF MONTANA
 
In the matter of the repeal of ARM 17.8.334,
17.8.335, and 17.8.772 pertaining to
emission standards for existing aluminum
plantsstartup and shutdown, maintenance of
air pollution control equipment for existing
aluminum plants, and mercury allowance
allocations under cap and trade budget


)
)
)
)
)
)
)


NOTICE OF PROPOSED REPEAL
 


(AIR QUALITY)
 


NO PUBLIC HEARING
CONTEMPLATED


 
          TO: All Concerned Persons
 
          1. On February 5, 2016, the Board of Environmental Review proposes to repeal the above
stated rules.
 
          2. The board will make reasonable accommodations for persons with disabilities who wish to
participate in this rulemaking process or need an alternative accessible format of this notice. If you
require an accommodation, contact Elois Johnson, Paralegal, no later than 5:00 p.m., November 9,
2015, to advise us of the nature of the accommodation that you need. Please contact Elois Johnson
at the Department of Environmental Quality, P.O. Box 200901, Helena, Montana 596200901; phone
(406) 4442630; fax (406) 4444386; or email ejohnson@mt.gov.
 
          3. The rules proposed for repeal are as follows:
 
          17.8.334 EMISSION STANDARDS FOR EXISTING ALUMINUM PLANTSSTARTUP AND
SHUTDOWN (AUTH: 752111, 752203, MCA; IMP:  752203, MCA), located at page 17334,
Administrative Rules of Montana.
 
          17.8.335 MAINTENANCE OF AIR POLLUTION CONTROL EQUIPMENT FOR EXISTING
ALUMINUM PLANTS (AUTH: 752111, MCA; IMP:  752203, MCA), located at page 17335,
Administrative Rules of Montana.
 
          17.8.772 MERCURY ALLOWANCE ALLOCATIONS UNDER CAP AND TRADE
BUDGET (AUTH: 752203, 752204, 752211, MCA; IMP: 752211, MCA), located at page 17
469, Administrative Rules of Montana.
 
          REASON: ARM 17.8.334, adopted by the board on February 26, 1982, established emission
standards during startup and shutdown for existing aluminum reduction plants. Any plant not yet
constructed and operating on that date is not "existing" and is not subject to this rule. The Columbia
Falls Aluminum Company (CFAC) plant in Columbia Falls was the only existing aluminum reduction
plant in Montana; it discontinued operations in 2009. Because there are now no existing aluminum
reduction plants in Montana, no source is now or ever will be subject to ARM 17.8.334.  Because
there are no longer any existing aluminum reduction plants in Montana, and no new plant will be
subject to this rule, this rule is no longer necessary and should be repealed. If a new aluminum
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reduction plant is constructed in Montana, it will be subject to regulation under the federal new
source performance standards in 40 CFR Part 60, subpart S, which is incorporated by reference in
ARM 17.8.302(1)(a) and Montana's air quality permitting programs.
          In addition, the federal Environmental Protection Agency (EPA) has determined that the
provisions contained in this rule are impermissible because they interfere with enforcement of the
federal Clean Air Act by providing an automatic exemption from applicable emission limitations
during startup, shutdown, and/or malfunction (SSM) events. To address this issue, on May 22,
2015, the EPA promulgated a State Implementation Plan (SIP) Call, finding that this rule makes
Montana's SIP substantially inadequate to protect the National Ambient Air Quality Standards at all
times, including during SSM events.  The SIP Call requires Montana to correct or remove the
specific provision from the SIP within 18 months after the SIP Call, which is by November 22, 2016.
 If the board repeals this rule, the Department of Environmental Quality (department) would then
address the SIP Call by proposing to submit a proposal to the EPA to withdraw the rule from the
SIP.
          ARM 17.8.335, which also regulates existing primary aluminum reduction plants only, also
applied only to the plant operated by CFAC, because it was the only existing such plant in Montana
when the rule was adopted by the board on August 16, 2002.  This rule allows exceedances of
emission limits during necessary scheduled maintenance of air pollution control equipment at
existing primary aluminum reduction plants. Before this rule was adopted, CFAC was required to
apply to the board for a variance from rules governing emissions of air pollutants so the plant could
continue to operate during maintenance of its control equipment. For the same reasons provided
above for the repeal of ARM 17.8.334, this rule is no longer necessary or appropriate and should be
repealed.
          ARM 17.8.772 concerns the regulation of mercuryemitting electrical generating units through
the creation and trading of mercury emissions allowances under a "capandtrade" program. The
rule was adopted effective October 27, 2006, in response to the federal Clean Air Mercury Rule
(CAMR). Promulgated in May 2005, CAMR established a federal mercury emissions trading budget
and allowed states to adopt capandtrade rules modeled after EPA regulations. Montana's cap
andtrade allocations, described in ARM 17.8.772, anticipated legal challenges to CAMR. Due to
litigation that began before adoption of the rule, ARM 17.8.772(4) states, "The department is not
required to submit mercury allowance allocations if the federal Clean Air Mercury Rule (CAMR),
adopted in 70 Fed. Reg. 28606 (May 18, 2005), is invalidated by a court of competent
jurisdiction." Indeed, on February 8, 2008, the federal D.C. Circuit Court of Appeals vacated
CAMR. As a result of that vacatur, there is no mercury trading budget in the federal regulations and
no requirement for states to submit mercury allowance allocations under that budget. Under ARM
17.8.772(4), because the federal regulation was invalidated, Montana is not required to submit such
allocations. Because there is no federal trading budget and there are no state allocations, the
department has not been using or submitting such allocations and it will not do so in the future. As a
result, the board is proposing to repeal the rule. The department will continue to regulate emissions
from mercuryemitting electrical generating units under ARM 17.8.771.
 
          4. Concerned persons may submit their data, views, or arguments concerning the proposed
action in writing to Elois Johnson at Department of Environmental Quality, P.O. Box 200901, Helena,
Montana 596200901; phone (406) 4442630; fax (406) 4444386; or email ejohnson@mt.gov, no
later than November 27, 2015. To be guaranteed consideration, mailed comments must be
postmarked on or before that date.
 
          5. If persons who are directly affected by the proposed action wish to express their data,
views, or arguments orally or in writing at a public hearing, they must make written request for a
hearing and submit this request along with any written comments they have to Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 596200901; phone (406)
4442630; fax (406) 4444386; or email ejohnson@mt.gov, no later than November 27, 2015.
 
          6. If the board receives requests for a public hearing on the proposed action from either 10
percent or 25, whichever is less, of the persons who are directly affected by the proposed action;
from the appropriate administrative rule review committee of the Legislature; from a governmental
subdivision or agency; or from an association having not less than 25 members who will be directly
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affected, a hearing will be held at a later date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly affected has been determined to be 1
based on no persons affected by this rulemaking.
 
          7. The board maintains a list of interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their name added to the list shall make
a written request that includes the name, email, and mailing address of the person to receive
notices and specifies that the person wishes to receive notices regarding: air quality; hazardous
waste/waste oil; asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems regulation; hard
rock (metal) mine reclamation; major facility siting; opencut mine reclamation; strip mine
reclamation; subdivisions; renewable energy grants/loans; wastewater treatment or safe drinking
water revolving grants and loans; water quality; CECRA; underground/above ground storage tanks;
MEPA; or general procedural rules other than MEPA. Notices will be sent by email unless a mailing
preference is noted in the request. Such written request may be mailed or delivered to Elois
Johnson, Paralegal, Department of Environmental Quality, 1520 E. Sixth Ave., P.O. Box 200901,
Helena, Montana 596200901, faxed to the office at (406) 4444386, emailed to Elois Johnson at
ejohnson@mt.gov, or may be made by completing a request form at any rules hearing held by the
department.
 
          8. The bill sponsor contact requirements of 24302, MCA, do not apply.
 
          9. With regard to the requirements of 24111, MCA, the department has determined that the
repeal of the abovereferenced rules will not significantly and directly impact small businesses.
 
Reviewed by:                                        DEPARTMENT OF ENVIRONMENTAL
                                                            QUALITY
 
 
 
/s/ John F. North                          BY: /s/ Joan Miles                                       
JOHN F. NORTH                                JOAN MILES, CHAIRMAN
Rule Reviewer
 
          Certified to the Secretary of State, October 19, 2015.
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From: Hedalen, Leah
To: Harbage, Rebecca
Subject: DEQ Request for public comment on the repeal of ARM 17.8.334, 17.8.335, and 17.8.772
Date: Friday, October 30, 2015 2:32:38 PM


RE:      Request for public comment on the repeal of ARM 17.8.334, 17.8.335, and


 17.8.772 pertaining to emission standards for existing aluminum plants--startup and


 shutdown, maintenance of air pollution control equipment for existing aluminum


 plants, and mercury allowance allocations under cap and trade budget.


With this notice, the Department of Environmental Quality (Department) is inviting


 public comment on the proposed repeal of rules 17.8.334, 17.8.335, and 17.8.772


 from the Administrative Rules of Montana (ARM). The Department is requesting the


 repeal of these rules because they are no longer used, or for which affected sources


 no longer exist, or for which corresponding federal requirements have been


 invalidated.


Interested parties may view the notice at the Department’s website


 http://deq.mt.gov/dir/legal/no_hearing.mcpx or may call the Department at 406-444-


1472 to have copies made available for their inspection.


To be guaranteed consideration, written comments on the proposed rules must be


 postmarked by 5:00 p.m. on Friday, November 27, 2015.
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Memo 


TO: Board of Environmental Review 


FROM: Norman J. Mullen, DEQ Staff Attorney }1 J 1)1__ __ _ 


DATE: January 19, 2016 


SUBJECT: House Bill 521 (stringency) and House Bill311 (takings) review ofrulemaking 
concerning the repeal of ARM 17.8.334, 17.8.335, and 17.8.772, pertaining to emission 
standards for existing aluminum plants--startup and shutdown, maintenance of air pollution 
control equipment for existing aluminum plants, and mercury allowance allocations under cap 
and trade budget in ARM Notice No. 17-375 (publ. 10/29/15) 


HB 521 REVIEW 
(Comparing Stringency of State and Local Rules 


to Any Comparable Federal Regulations or Guidelines) 


Sections 75-2-111 and 207, MCA, codify the air quality provisions of House Bill 521 , from the 
1995 legislative session, by requiring that the Board of Environmental Review, prior to adopting 
a rule to implement the Clean Air Act of Montana that is more stringent than a comparable 
federal regulation or guideline that addresses the same circumstances, make certain written 
findings after a public hearing and receiving public comment. 


In this proceeding, the Board is proposing the repeal of ARM 17.8.334, 17.8.335,concerning 
emissions during startup, shut down, and malfunction at aluminum plants, and the repeal of 
ARM 17.8.772, concerning mercury allowance allocations under a cap and trade budget. 


None ofthe proposed repeals would make the state rules more stringent than comparable federal 
regulations or guidelines. Rather, the proposed amendments would update the Board's air quality 
rules to make them more consistent with federal air quality regulations and statutes. Therefore, 
no further House Bill 521 analysis is required. 


(over, please) 







House Bill 521 and House Bill 311 Memo for Repeals of 
Air Quality Rule Concerning Existing Aluminum Plants and 
Mercury Allowance Allocations under Cap and Trade 
ARM Notice No. 17-375 
January 19, 2016 
Page 2 


HB 311 REVIEW 
(Assessing Impact on Private Property) 


Sections 2-10-101 through 105, MCA, codify House Bill 311 , the Private Property Assessment 
Act, from the 1995 legislative session, by requiring that, prior to taking an action that has taking 
or damaging implications for private real property, a state agency must prepare a taking or 
damaging impact assessment. Under Section 2-10-103(1), MCA, "action with taking or 
damaging implications" means: 


a proposed state agency administrative rule, policy, or permit condition or denial 
pertaining to land or water management or to some other environmental matter 
that if adopted and enforced would constitute a deprivation of private property in 
violation of the United States or Montana constitution. 


Section 2-10-104, MCA, requires the Montana Attorney General to develop guidelines, including 
a checklist, to assist agencies in determining whether an agency action has taking or damaging 
implications. 


I reviewed the guidelines and determined that the proposed repeals would not constitute a 
deprivation of real property in violation ofthe federal or state constitution. I have completed an 
Attorney General's Private Property Assessment Act Checklist, which is attached to this memo. 
No further House Bill 311 assessment is required. 







PRIVATE PROPERTY ASSESSMENT ACT CHECKLIST 
(using form prepared by Montana Department of Justice, Jan. 2011} 


In the matter of the repeal of ARM 17.8.334, 335, pertaining to Aluminum Plants, and the repeal of and 
ARM 17.8.772, pertaining to Mercury Allowance Allocations under Cap and Trade Budget, in ARM Notice 
No. 17-375 (publ. 10/29/15) 


DOES THE PROPOSED AGENCY ACTION HAVE TAKINGS IMPLICATIONS UNDER THE 
PRIVATE PROPERTY ASSESSMENT ACT? 


YES NO 


...J 1. Does the action pertain to land or water management or environmental regulation 


affecting private real property or wate r rights? 


2. Does the action result in either a permanent or indefinite physical occupation of 


private property? 


...J 3. Does the action deprive the owner of all economically beneficial use of the property? 


...J 4. Does the action require a property owner to dedicate a portion of property or to 


grant an easement? [If the answer is NO, skip questions 4a and 4b and continue with 


question 5.] 


-"""
""" 


4a . Is there a reasonable, specific connection between the government requirement and 


legitimate state interests? 


4b. Is the government requirement roughly proportional to the impact of the proposed 


use of the property? 


5. Does the action deny a fundamental attribute of ownership? 


6. Does the action have a severe impact on the value of the property? 


7. Does the action damage the property by causing some physical disturbance with 
respect to the property in excess of that sustained by the public generally? 
[If the answer is NO, do not answer questions 7a-7c.] 


7a . Is the impact of government action direct, peculiar, and significant? 


7b. Has government action resulted in the property becoming practically inaccessible, 
waterlogged, or flooded? 


7c. Has government action diminished property values by more than 30% and 
necessitated the physical taking of adjacent property or property across a public way 
from the property in question? 


Takings Checklist for Air Quality Aluminum Plants and Mercury Rule Repeals, MAR Notice 17-375 Page 1 
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TELECONFERENCE AGENDA 
FRIDAY FEBRUARY 5, 2016 


METCALF BUILDING, ROOM 111 
1520 EAST 6th AVENUE, HELENA, MONTANA 


NOTE: It is expected that most available Board members will be participating telephonically.  The Board attorney and secretary, 
along with any Board members who so choose, will be present at the location stated above.  Interested persons, members of the 
public, and the media are welcome to attend at the location stated above.  Members of the public and press also may join Board 
members with prior arrangement.  Contact information for Board members is available on the Board’s Website 
(http://www.deq.mt.gov/ber/index.asp) or from the Board Secretary (406-444-2544).  The Board will make reasonable 
accommodations for persons with disabilities who wish to participate in this meeting.  Please contact the Board Secretary by 
telephone or by e-mail at hhoule@mt.gov no later than 24 hours prior to the meeting to advise her of the nature of the 
accommodation needed.   


 
NOTE: The Board will make reasonable accommodations for persons with disabilities who wish to participate in this meeting. Please 
contact the Board Secretary by telephone (406-444-2544) or by e-mail (hhoule@mt.gov) no later than 24 hours prior to the meeting 
to advise her of the nature of the accommodation needed.    
 
9:00 A.M. 
 
I. ADMINISTRATIVE ITEMS 


A. REVIEW AND APPROVE MINUTES 


1. The Board will vote on adopting the December 4, 2015, meeting minutes  


2. The Board will vote on adopting the December 29, 2015 meeting minutes.  


3. The Board will vote on adopting the January 12, 2016 meeting minutes.  


II. BRIEFING ITEMS 


A. CONTESTED CASE UPDATE 


1. Enforcement cases assigned to the Hearing Examiner 


a. In the matter of violations of the Public Water Supply Laws by Rene Requa at 
Highlander Bar and Grill, PWISD MT0004764, Lewis and Clark County (FID 2299, 
Docket No. PWS-14-08), BER 2014-09 PWS. Scheduling Order was issued on December 
23, 2015.   


b. In the matter of violations of the Water Quality Act by Reflections at Copper Ridge, 
LLC at Reflections at Copper Ridge Subdivision, Billings, Yellowstone County 
(MTR105376), BER 2015-01 WQ. On November 16, 2015 an Order was issued Granting 
Request for Stay and Vacating the Scheduling Order. The parties have until March 4, 
2016 to reach a settlement of this appeal or to submit a joint proposed revised hearing 
schedule in the matter. .  


c. In the matter of violations of the Water Quality Act by Copper Ridge Development 
Corporation at Copper Ridge Subdivision, Billings, Yellowstone County (MTR105377), 
BER 2015-02 WQ On November 16, 2015 an Order was issued Granting Request for Stay 
and Vacating the Scheduling Order. The parties have until March 4, 2016 to reach a 
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settlement of this appeal or to submit a joint proposed revised hearing schedule in the 
matter. 


d. In the matter of violations of the Water Quality Act by Buscher Construction and 
Development, Inc., at Poly Vista Estates, Trailhead, and Falcon Ridge II Subdivisions, 
Billings, Yellowstone County, BER 2015-03 WQ. A Scheduling Order was issued on 
November 16, 2015.  


2.  Non-enforcement cases assigned to the Hearings Examiner 


a.   In the matter of the notice of appeal and request for hearing by Yellowstone Energy 
Limited Partnership (YELP) regarding issuance of MPDES Permit NO. MT0030180 for 
YELP’s facility in Billings, MT, BER 2014-01 WQ. Continuing the Stay until February 1, 
2016. 


b.   In the matter of Phillips 66 Company’s appeal of Outfall 006 Arsenic Limits in Montana 
Pollution Discharge Elimination System Permit No. MT0000256, Billings, Yellowstone 
County, MT, BER 2014-05 WQ. On March 11, 2015, the parties filed a Stipulation to Stay 
Appeal until December 31, 2017. On March 25, 2015, the hearing examiner issued Order 
approving the stipulation and ordered the parties to comply with the terms or the 
stipulation. 


c. In the matter of Columbia Falls Aluminum Company’s (CFAC) appeal of DEQ’s 
modification of Montana Pollutant Discharge Elimination System Permit No. 
MT0030066, Columbia Falls, Flathead County, MT, BER 2014-06 WQ. On January 20, 
2016, an Order on Motion to Extend Briefing Schedule was issued.  


d.  In the matter of the revocation of Montana Air Quality Permit No. MAQP# 2554-05, 
issued to Eureka Pellet Mills (Inc.), Eureka, Lincoln County, MT, BER 2015-04a AQ; the 
revocation of Montana Air Quality Permit No. MAQP 3039-02, issued to Eureka Pellet 
Mills (Inc.), Superior, Mineral County, MT, BER 2015-04b AQ; and the revocation of 
Montana Air Quality Permit No. MAQP# 4057-00, issued to Montana Renewable 
Resources (LP), Eureka, Lincoln County, MT, BER 2015-04c AQ. On October 13, 2015, a 
Stipulation to Dismiss the Case was filed and signed by both parties in Case No. BER 
2015-04c AQ. On October 16, 2015 a Notice of Filing of Exhibit 1 to Department’s 
Motion to Dismiss was filed in Case No. BER 2015-04a and b.  


e. In the matter of Heart K Land & Cattle Co.’s appeal of its final 401 Certification with 
conditions, BER 2015-05 WQ, application No. MT4010948; MWO-2013-00590-MTB-
Addendum, issued by DEQ for the Yellowstone River, Park County, MT. The Board 
received the appeal on July 17, 2015. On December 4, 2015, an Order Granting Motion 
for Pro Hac Vice Admission was issued.  


f. In the matter of Westmoreland Resources, Inc.’s, BER 2015-06 WQ, appeal of final 
MPDES permit No. MT0021229 issued by DEQ for the Absaloka Mine in Hardin, Big 
Horn County, MT. On January 11, 2016, a First Prehearing Order was issued. 
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g. In the matter of the notice of appeal of final MPDES Permit No. MT0000264 Issued by 
DEQ for the Laurel Refinery in Laurel, Yellowstone County, Montana, BER 2015-07 WQ. 
On January 7, 2016 a Stipulated Scheduling Order was submitted by both parties.  
 


h. In the matter of termination by DEQ of the application by Payne Logging, Inc. 
Requesting to move boundaries of the Payne Logging facility in Libby, Lincoln County, 
Montana, BER 2015-08 JV. The First Prehearing Order was issued on January 11, 2016.  


3. Contested Cases not assigned to a Hearing Examiner 


a. In the matter of the notice of appeal and request for hearing by Western Energy 
Company (WECO) regarding its MPDES Permit No. MT0023965 issued for WECO’s 
Rosebud Mine in Colstrip, BER 2012-12 WQ. On April 9, 2014, the hearings examiner 
issued an Order Granting the Joint Unopposed Motion for Partial Remand of Permit to 
Department of Environmental Quality and for Suspension of Proceedings. On May 14, 
2014, DEQ filed a Status Report regarding the matter stating that a modified permit 
would be made available for public comment on or before June 9, 2014. 


B. OTHER BRIEFING ITEMS 


1. On December 8, 2015, the EPA approved the Board’s Water Quality Standards for EC and 
SAR that were adopted in Montana in 2003 and 2006.  The Department will brief the Board 
on how this approval letter affects water programs within the Department. 
 


2. The Department will brief the Board on site specific water quality standards for electrical 
conductivity (EC) and sodium adsorption ratio (SAR) for Otter Creek, tributary to the 
Tongue River. 


 
3. The Department will brief the Board on the status of Senate Bill 325 rulemaking. Senate Bill 


325, now Montana Code Annotated 75-5-222, sets forth requirements for water quality 
standards to be no more stringent than the nonanthropogenic condition of a water body, 
and requires rule development for variances from standards in certain situations.  


 


III. ACTION ITEMS 


A. NEW CONTESTED CASES 


1. In the matter of Appeal of the Denial for the Silverado Heights Subdivision Lots 1 and 10 
Rewrite, EQ # 16-1383, Ravalli County, Montana, case number BER 2016-01 PWS. The 
Board received the appeal on January 5, 2016. On January 11, 2016, the Interim Hearing 
Examiner Ben Reed issued a First Prehearing Order requesting the parties file a Proposed 
Scheduling Order by January 29, 2016. The Board may assign a permanent Hearing Examiner 
or decide to hear the matter.  


2. In the matter of Appeal of the Denial for the Wiediger Family Transfer EQ # 16-1116, 
Ravalli County, Montana, case number BER 2016-02 PWS. The Board received the appeal 
on January 5, 2016. On January 11, 2016, the Interim Hearing Examiner Ben Reed issued a 
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First Prehearing Order requesting the parties file a Proposed Scheduling Order by January 
29, 2016. The Board may assign a permanent hearing examiner or decide to hear the 
matter. 


3. In the matter of Appeal Amendment AM4, Western Energy Company Rosebud Strip Mine 
Area B, Permit No. C1984003B, case number BER 2016-03 SM. The Board received the 
appeal on January 4, 2016. On January 11, 2016, the Interim Hearing Examiner Ben Reed 
issued a First Prehearing Order requesting the parties file a Proposed Scheduling Order by 
January 29, 2016. The Board may assign a permanent Hearing Examiner or decide to hear 
the matter. 


B. INITIATION OF RULEMAKING 


DEQ will propose that the Board initiate rulemaking to: 


 
1. Amend ARM 17.8.610, 17.8.612, 17.8.613, 17.8.614, 17.8.615, 17.8.749, and 17.8.1210 


pertaining to open burning permits, issuance or denial of a permit, and general 
requirements for an air quality operating permit, in response to changes to the Clean Air Act 
of Montana (the Act). The proposed amendments address changes to the Act affecting the 
process to appeal a department decision on a permit application. 
 


C. REPEAL, AMENDMENT, OR ADOPTION OF FINAL RULES 


 
1. The Department requests authorization to request comment on Montana’s water quality 


standards as part of the 2016 triennial water quality standards review. A review of water 
quality standards at least every three years is required per Montana Code Annotated 75-5-
301(3).  
 


2. In the matter of the repeal of ARM 17.8.334, 17.8.335, and 17.8.772 pertaining to Emission 
Standards for Existing Aluminum Plants and Mercury Allowance Allocations under Cap and 
Trade Budget, respectively. The Department is requesting that the Board repeal the rules as 
noticed in MAR 17-375. 
 


3. Generally revise the rules implementing the Opencut Mining Act (“the Act”), ARM Title 17, 
Chapter 25, Subchapter 2, in response to changes to the Act enacted in the 2007, 2009, and 
2013 legislative sessions; to generally clarify and simplify the rules by reorganizing the 
provisions to avoid treatment of single concepts in multiple rules, eliminate redundant 
provisions, and improve syntax; and to make substantive changes to remove unnecessary 
requirements and add requirements that improve reclamation and regulatory process.  
 


4. The Department requests that the Board repeal rules in ARM Title 17, chapters 4, 30, and 
38, pertaining to water pollution rules, radiological criteria, state and EPA coordination, 
pretreatment, definitions, enforcement actions for administrative penalties, purpose, 
definitions, enforcement procedures and suspended penalties. The Department 
recommends the Board repeal the rules as proposed in the Notice of Hearing.  
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D.  OTHER ACTION 
 


1. Approval of amendments to the Butte-Silver Bow air quality control rules to address 
changes made to federal regulations on new residential wood heaters under the 
strengthened new source performance standards published by the Environmental 
Protection Agency on February 3, 2015 
 


E. FINAL ACTION ON CONTESTED CASES 


IV. GENERAL PUBLIC COMMENT 


Under this item, members of the public may comment on any public matter within the jurisdiction 
of the Board that is not otherwise on the agenda of the meeting. Individual contested case 
proceedings are not public matters on which the public may comment. 


V. ADJOURNMENT 
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1   CHAIRMAN MILES:  So we still have our 


2   quorum here.  Thank you.  We will start on Item 


3   No. C(2), which is in the matter of the repeal of 


4   several rules pertaining to emission standards.  I 


5   appreciate -- I've got myself located now on my 


6   Board packet.  


7   MR. MATHIEUS:  Madam Chair, Rebecca is 


8   here again, this time to talk about Item No. 2, 


9   rule repeal.  


10   MS. HARBAGE:  Madam Chair, members of 


11   the Board, again, Rebecca Harbage with the Air 


12   Quality Bureau here at DEQ.  Today I'm here to 


13   request that the Board adopt the proposed repeal 


14   of three air quality rules that are either no 


15   longer used, for which the affected sources are no 


16   longer operational, or for which corresponding  


17   federal regulations have been invalidated.  The 


18   Board initiated rulemaking on these repeals on 


19   October 16th, 2015.  


20   Just as a quick refresher, so you 


21   understand again why these three rules were chosen 


22   for repeal.  The first two rules, ARM 17.8.334 and 


23   335 apply to existing aluminum reduction plants 


24   operating in Montana.  You likely know that the 


25   only existing plant to which these rules applied 


 







 
 
 
 48


1   was Columbia Falls Aluminum Company, or CFAC, 


2   which has ceased operation.  Because there are no 


3   other existing aluminum plants operating in the 


4   state, these two rules no longer apply, and are 


5   not necessary.  Any future new aluminum plants 


6   will be regulated by Montana's federally approved 


7   permitting programs, as well as federal programs 


8   such as the New Source Performance Standards.  


9   Repeal of ARM 17.8.334 also serves the 


10   purpose of addressing concerns that the 


11   Environmental Protection Agency, EPA, has with 


12   allowing exemptions from emission limits during 


13   times of startup, shutdown, and/or malfunction, or 


14   SSM.  


15   On May 22nd of 2015, EPA deems that the 


16   exemption in this rule is impermissible under the 


17   Clean Air Act.  Because the rule is included is 


18   Montana's federally enforceable State 


19   Implementation Plan, or SIP, Montana must either 


20   correct the rule or remove it from the SIP.  The 


21   deadline for action on that is eighteen months 


22   after EPA's published finding, or November 22nd of 


23   this year.  If the Board repeals this rule today, 


24   the Department would then work with the EPA to 


25   withdraw the rule from the SIP, satisfying EPA's 
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1   concerns.  


2   The third rule proposed for repeal today 


3   is 17.8.772, which applies to mercury allowance 


4   allocations.  The Board adopted this rule in 2006 


5   in response to the Federal Clean Air Mercury Rule 


6   or CAMR, which established a federal mercury 


7   emissions trading budget, and allowed states to 


8   adopt cap and trade rules modeled after EPA's 


9   regulations.  


10   The Federal DC Circuit Court of Appeals 


11   vacated CAMR in 2008.  Because CAMR is 


12   invalidated, Montana is not required to submit 


13   mercury allowance allocations, and therefore this 


14   rule is unnecessary.  The Department will, 


15   however, continue to regulate mercury emissions 


16   from electric generating units under our rule ARM 


17   17.8.771 and applicable federal programs.  


18   We received one comment, one supportive 


19   comment, on the proposed repeal of ARM 17.8.334 


20   from EPA because it was related to the SIP call, 


21   and EPA's concerns about that rule.  No other 


22   comments were received on the repeals, so we're 


23   here to today to request that the Board adopt the 


24   repeal of 17.8.334, 17.8.335, and 17.8.772 as 


25   noticed in Montana Administrative Register No. 
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1   17-375.  Thank you.  


2   CHAIRMAN MILES:  Thank you.  Any 


3   questions for Rebecca?  


4   Any comment from the public?  


5   (No response)  


6   CHAIRMAN MILES:  A motion from the 


7   Board?  


8   MS. REINHART-LEVINE:  Madam Chair, I 


9   move that the Board adopt the proposed repeals of 


10   ARM 17.8.334, 17.8.335, and 17.8.772 as set forth 


11   in the attached notice of repeal noticed in MAR 


12   17-375.  


13   CHAIRMAN MILES:  Thank you.  Is there a 


14   second?  


15   MS. SHROPSHIRE:  Seconded from Robin.  


16   CHAIRMAN MILES:  I just have a quick 


17   technical question.  Do we also need to include in 


18   the motion that we adopt the 521 and House Bill 


19   311 analyses?  Is that appropriate in the motion?  


20   MR. NORTH:  Madam Chair, John North, 


21   Chief Legal Counsel for the Department.  It is 


22   questionable legally whether you need to do that 


23   or not, but it has been done historically by the 


24   Board as part of the motion, just to make sure it 


25   is all proper.  
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1   CHAIRMAN MILES:  Will you make that 


2   friendly amendment to your motion?  


3   MS. REINHART-LEVINE:  Madam Chair, so 


4   moved.  


5   CHAIRMAN MILES:  Thank you.  I think 


6   that's all.  Any further discussion?  


7   (No response)  


8   CHAIRMAN MILES:  All in favor, please 


9   say aye.  


10   (Response)  


11   CHAIRMAN MILES:  Any opposed? 


12   (No response)  


13   CHAIRMAN MILES:  Hearing none, the 


14   motion passes and those rules are repealed.  Thank 


15   you.  


16   Open cut mining.  


17   MR. MATHIEUS:  Thank you, Madam Chair.  


18   Item No. 3, the Department is going to request 


19   adoption.  J. J. Conner is representing the 


20   Department this morning.  


21   CHAIRMAN MILES:  Thank you.  Just one 


22   second.  I'm not sure if people have the same 


23   Board packet, but I'm on page 69 of that last 


24   attachment that has all of the rule changes in it.  


25   Thank you.  
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA


 
In the matter of the repeal of ARM 17.8.334,
17.8.335, and 17.8.772 pertaining to emission
standards for existing aluminum plantsstartup
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NOTICE OF REPEAL
 


(AIR QUALITY)


 
          TO: All Concerned Persons
 
          1. On October 29, 2015, the Board of Environmental Review published MAR Notice No. 17
375 regarding a notice of proposed repeal of the abovestated rules at page 1809, 2015 Montana
Administrative Register, Issue Number 20.
 
          2. The board has repealed the rules exactly as proposed.
 
          3. Only one public comment was received. The commenter supported repeal of ARM
17.8.334.
 
Reviewed by:                                        BOARD OF ENVIRONMENTAL REVIEW
 
 
 
          /s/ John F. North                         By:    __/s/ Joan Miles                         
         JOHN F. NORTH                                        JOAN MILES
         Rule Reviewer                                            Chairman
 
          Certified to the Secretary of State, March 7, 2016.     
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MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY 
PUBLIC NOTICE 


1) The Department of Environmental Quality (Department) is inviting public comment on the
withdrawal of administrative rules from the Montana State Implementation Plan (SIP). 


2) The Department proposes to remove Administrative Rule of Montana (ARM) 17.8.334
regarding emission standards for existing aluminum plants -- startup and shutdown. The Board of 
Environmental Review repealed this rule on February 5, 2016, as published on March 18, 2016 in 
Montana Administrative Register Notice No. 17-375.  


The only existing aluminum plant in Montana was the Columbia Falls Aluminum Company (or 
CFAC), which has ceased operation. Because there are no longer any existing aluminum plants 
operating in Montana, ARM 17.8.334 no longer applies and is not necessary. Any future 
aluminum plant locating in Montana will be regulated by Montana’s federally approved permitting 
programs as well as federal programs such as New Source Performance Standards. 


ARM 17.8.334 is currently contained in Montana’s SIP. On May 22, 2015, the Environmental 
Protection Agency (EPA) found that this rule allows sources to exceed air quality standards 
during startup, shutdown, and/or malfunction, which is impermissible under the Clean Air Act. As 
a result of EPA’s finding, Montana must correct or remove ARM 17.8.334 from the SIP by 
November 22, 2016 – 18 months from EPA’s published finding. Withdrawing this repealed rule 
from the SIP will satisfy EPA’s concerns. 


3) The Department will be accepting public comment regarding the proposal to withdraw ARM
17.8.334 from the SIP. 


4) Any person may request public hearing on this matter. If the Department receives a request
for public hearing, a public hearing on this matter will be scheduled and the time for that hearing 
will be announced. Additionally, another 30 day time period for submitting comment will begin. 


5) Interested persons may view the rules on the Department’s website at:
[http://deq.mt.gov/Public/publiccomment] or may call the Department at 406-444-1472 to have 
copies made available for their inspection. 


6) The State of Montana makes reasonable accommodations for any known disability that may
interfere with a person’s ability to participate in state government proceedings. Persons requiring 
accommodation need to contact Lisa Peterson concerning the nature of the accommodation. 
Please contact Lisa at P.O. Box 200901, Helena, Montana 59620-0901; phone 406-444-2929; fax 
406-444-1499; or email lpeterson@mt.gov.  


7) Interested parties may submit their comments concerning the proposal described above in
writing to the Department by: 


 addressing them to Rebecca Harbage at the Air Quality Bureau;


 faxing them to 406-444-1499; or


 sending them via email addressed to rharbage@mt.gov.


To be guaranteed consideration, written comments must be postmarked on or before 5 p.m. 
on Friday, April 29, 2016. 



http://deq.mt.gov/Public/publiccomment





 


Steve Bullock, Governor  I  Tom Livers, Director  I  P.O. Box 200901  I  Helena, MT 59620-0901  I  (406) 444-2544  I  www.deq.mt.gov 


DATE:  March 30, 2016 
 
TO:  Air Quality Interested Parties 
 
FROM:  MT-DEQ Air Quality Bureau 
 
RE:  Notice of removal of Administrative Rule of Montana (ARM) 17.8.334 from 


the Montana State Implementation Plan (SIP)  
 
 
This notice is for the proposed removal of ARM 17.8.334, regarding emission standards 
for existing aluminum plants – startup and shutdown, from the Montana SIP. The Board 
of Environmental Review repealed the subject rule on February 5, 2016, with an 
effective date of March 19, 2016.  
Interested parties may view the notice and additional information at the Department’s 
website [http://deq.mt.gov/Public/publiccomment] or may call the Department at 406-
444-1472 to have copies made available for their inspection. 
 
http://deq.mt.gov/Public/publiccomment  
 



http://deq.mt.gov/Public/publiccomment
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SUBMITTAL NUMBER 2016-01 


PROPOSED REVISIONS TO EXCESS EMISSIONS RULE 


EXECUTIVE SUMMARY 
 


Introduction 
 
The Department of Environmental Protection (DEP) is proposing an update to Florida’s State 
Implementation Plan (SIP) under the federal Clean Air Act (CAA) consisting of an amendment 
to one Florida Administrative Code (F.A.C.) rule section in one F.A.C. rule chapter.1 The rule 
amendment revises Florida’s existing SIP-approved rule, Rule 62-210.700, F.A.C. (“Excess 
Emissions”), as required by EPA’s June 12, 2015 “Startup, Shutdown, and Malfunction (SSM)” 
SIP Call. See 80 Fed. Reg. 33,840.  
 
On June 12, 2015, EPA published a final rule concerning its interpretation of CAA requirements 
for emission limits incorporated into states’ SIPs. 2 80 Fed. Reg. 33,840. This final rule was 
promulgated pursuant to CAA Section 110(k)(5), which allows EPA to issue a “SIP Call” to 
states if EPA determines that the states’ existing SIPs are “substantially inadequate.” EPA’s SIP 
Call found that 36 states, including Florida, had rules in their SIPs that were inconsistent with 
EPA’s interpretation of the CAA, as these rules rendered certain SIP emission limits not 
continuous (i.e., the SIP did not contain “practically and legally enforceable” emission limits 
applicable during periods of startup, shutdown, and malfunction). EPA provided a deadline of 
November 22, 2016 for states to submit SIP revisions that remove or amend the regulations that 
EPA identified as problematic. 
 
This SIP submittal consists of revisions to Florida’s “Excess Emissions” rule in response to 
EPA’s SSM SIP Call.3 Florida’s existing, federally-approved regulations require that facilities 
must meet specified conditions during startup and shutdown rather than steady-state emission 
limits. See Rule 62-210.700(1), (2), and (4), F.A.C. Florida is proposing to remove subsections 
62-210.700(1), (2), and (4), F.A.C., as applied to both category-specific SIP-approved limits 
found in Chapter 62-296, F.A.C., and source-specific permit limits that have been expressly 
incorporated into Florida’s SIP.  
 


                                                 
1In the Florida Administrative Code, “62-210,” for example, is a rule chapter, and “62-210.200” is a rule section, 
commonly written as “Chapter 62-210, F.A.C.,” and “Rule 62-210.200, F.A.C.,” respectively.  The effective dates of 
rules and rule amendments in the F.A.C. are tied to rule sections; therefore, EPA incorporates F.A.C. rules into 
Florida’s SIP on a section-by-section basis.  
2 The general components of Florida’s SIP are identified at 40 C.F.R. Part 52, Subpart K. Florida’s SIP is subject to 
periodic revisions to reflect both substantive and procedural changes in the state’s air program. In addition to 
incorporating rules associated with the implementation of the Clean Air Act in Florida, Florida’s SIP incorporates a 
range of generally applicable emission limits, codified in Chapter 62-296, F.A.C., together with permit-based unit-
specific emissions limits that address particular units in areas of the state that are subject to Nonattainment Area 
Plans and units that are identified in the state’s approved Regional Haze Plan.  
3 EPA’s Final Rule has been challenged in the D.C. Circuit Court of Appeals by multiple states, including the State 
of Florida, in Walter Coke, Inc. v. U.S. EPA, USCA Case No. 15-1166.  DEP will evaluate whether any further 
revisions to Florida’s Excess Emissions rule are necessary after litigation concludes. 
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Effective May 22, 2018, subsections 62-210.700(1), (2), and (4), F.A.C., will no longer be 
applicable to SIP-based emission limits. In addition, subsections 62-210.700(1), (2), and (4), 
F.A.C, will no longer be applicable to limits established through new Prevention of Significant 
Deterioration (PSD) and New Source Review (NSR) permits issued by the Department after the 
effective date of the rule revision (October 23, 2016).  
 
DEP requests that EPA approve and incorporate into Florida’s SIP the following revised rule 
section: 
 


Chapter 62-210, F.A.C., “Stationary Sources – General Requirements” 


 Rule 62-210.700, F.A.C., “Excess Emissions”  
(as amended effective 10/23/16)  


Details of the rule amendment are provided below, and in the “Materials Proposed to be 
Incorporated into SIP” section of this submittal.  
 
Rule Adoption Process 
 
The rule amendment addressed in this proposed SIP revision was adopted in accordance with 
Florida administrative procedures. Documentation of the state rule development process for the 
rule amendment is included in the “State Administrative Materials” section of this submittal.  
 
As previously stated, the proposed SIP revision involves one F.A.C. rule amendment in one 
F.A.C. rule chapter, 62-210, F.A.C. (DEP project #OGC 15-0395).  
 
On September 1, 2016, DEP published a Notice of Proposed Rule in the Florida Administrative 
Register (FAR) proposing to amend Rule 62-210.700, F.A.C. (“Excess Emissions”), and to add a 
new rule section, Rule 62-210.710, F.A.C. (“Emissions Limits During Transient Modes of 
Operation”).4 Pursuant to the Florida Administrative Procedures Act, DEP provided a 21-day 
comment period on the proposed rule, and scheduled a public hearing on the rulemaking, if 
requested, for September 26, 2016.  DEP received only one formal comment on the proposed 
rule. This comment was supportive of the state’s regulatory approach, and there were no requests 
for a rulemaking adoption hearing. 
 
On October 3, 2016, DEP transmitted to the Florida Department of State a rule certification 
package finalizing the amendments to Chapter 62-210, F.A.C.  The effective date of the rule 
amendments is October 23, 2016. 
 
 
 


                                                 
4 The new rule section, Rule 62-210.710, F.A.C., details a process whereby facilities that are subject to SIP-based 
emission limits that may not be appropriate or achievable during transient modes of operation, such as during 
periods of startup or shutdown, can receive secondary emission limits that will be applicable during those periods. 
Rule 62-210.710, F.A.C., is not, however, proposed to be incorporated into Florida’s SIP at this time.    
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Details of Rule Amendments – Chapter 62-210, F.A.C.  
(“Stationary Sources – General Requirements”) 
 
The amendments to Rule 62-210.700, F.A.C., proposed for inclusion in Florida’s SIP consist of 
the following: 
 


1. Subsection 62-210.700(4), F.A.C. (which was subject to EPA’s SSM SIP Call), is 
deleted, and equivalent language is added to current subsections 62-210.700(1) 
and (2); 
 


2. Subsection 62-210.700(3), F.A.C. (which was subject to EPA’s SSM SIP Call), is 
amended to remove the term “excess” and to remove the provision that allows 
fossil fuel steam generators to exceed 60% opacity for up to 24 minutes during 
soot blowing or boiler cleaning; 
 


3. A provision is added at subsection 62-210.700(6), F.A.C., which states that new 
subsections 62-210.700(1) and (2) (which are subject to EPA’s SSM SIP Call and 
have been combined with previous subsection 62-210.700(4), F.A.C.), shall not 
apply after May 22, 2018, to either category-specific or unit-specific limits that 
have been incorporated into Florida’s SIP. 
 


4. A provision is added at subsection 62-210.700(7), F.A.C., that states that after the 
effective date of the rule change (October 23, 2016), subsections 62-210.700(1) 
and (2), F.A.C., shall not apply to new permit-specific emission limits established 
pursuant to Florida’s Prevention of Significant Deterioration (PSD) and New 
Source Review (NSR) regulations (Rules 62-212.400 and 62-212.500, F.A.C.). 


 


Noninterference Demonstration 
 
Approval of this SIP revision will comply with CAA Section 110(l). This proposed SIP revision 
is submitted in response to EPA’s SSM SIP Call. The amendment of Rule 62-210.700, F.A.C., 
renders subsections 62-210.700(1), (2), and (4), F.A.C., inapplicable to both category-specific 
SIP limits found in Chapter 62-296, F.A.C., and source-specific permit limits that have been 
expressly incorporated into Florida’s SIP. This SIP revision will not affect the attainment or 
maintenance of any NAAQS in the State of Florida.   
 


  







 
Florida SIP 2016-01 – Submittal 


Proposed Revision to Florida’s Excess Emissions SIP Rule 
Page 6 of 46 


SIP DEVELOPMENT PROCESS 
 


Section 403.061(35), Florida Statutes, authorizes the Department to “exercise the duties, 
powers, and responsibilities required of the state under the federal Clean Air Act.” These 
duties and responsibilities include the development and periodic updating of Florida’s SIP. 
Pursuant to this statutory authority, the Department has developed this proposed SIP revision. 


The rule amendment addressed in this proposed SIP revision were adopted in accordance 
with Florida administrative procedures, which include publication in the Florida 
Administrative Register of proposed rule language and notice of the opportunity to submit 
comments, request a rule adoption hearing, or participate in any scheduled rule adoption 
hearing. Documentation of the state rule development process is included in the “State 
Administrative Materials” section of this submittal.  


In accordance with 40 C.F.R. 51.102, the Department published a notice in the Florida 
Administrative Register on October 13, 2016, announcing an opportunity for the public to 
submit comments and request a public hearing to be held on November 16, 2016, if 
requested, regarding the proposed revision to Florida’s SIP. No public hearing was requested 
and, therefore, the hearing was cancelled. Two comments were received, one from EPA and 
the other from the Florida Electric Power Coordinating Group, Inc. 


In accordance with the 30-day notice requirement of 40 C.F.R. 51.102, a pre-hearing 
submittal providing details of the proposed SIP revision was transmitted to the U.S. 
Environmental Protection Agency (EPA) on October 13, 2016, and the Department also 
transmitted a copy to Florida’s local air pollution control programs. A copy was not sent to 
neighboring states as this SIP revision does not significantly impact any other state in 
Florida’s interstate region. 
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RESPONSE TO 40 C.F.R. PART 51, APPENDIX V, CRITERIA 
 
Pursuant to 40 C.F.R. Part 51, Appendix V, the following materials shall be included in State 
Implementation Plan (SIP) submissions for review and approval by the U.S. Environmental 
Protection Agency (EPA). 
 
2.1. Administrative Materials 
 
(a) A formal letter of submittal from the Governor or his designee, requesting EPA 
approval of the plan or revision thereof (hereafter “the plan”). 


 A copy of the “Letter of Submittal,” signed by the Director of the Division of Air 
Resource Management, Florida DEP, on behalf of the Governor of the State of Florida, is 
submitted with this document. 


 
(b) Evidence that the State has adopted the plan in the State code or body of regulations; or 
issued the permit, order, consent agreement (hereafter “document”) in final form. That 
evidence shall include the date of adoption or final issuance as well as the effective date of 
the plan, if different from the adoption/issuance date. 


 This proposed revision to Florida’s SIP consists of the following F.A.C. rule section, as 
adopted or amended, effective upon the date shown: 


Rule 62-210.700, F.A.C., “Excess Emissions” (as amended effective 10/23/16) 


Copies of this rule section showing the amendments may be found in the “Materials 
Proposed to be Incorporated into the SIP” section of this submittal. 


 
(c) Evidence that the State has the necessary legal authority under State law to adopt and 
implement the plan. 


 The Department has the necessary legal authority to adopt and implement this proposed 
revision to Florida’s SIP.  References to the pertinent Florida Statutes and Florida 
Administrative Code (F.A.C.) rules may be found in the “Legal Authority” section of this 
submittal. 


 
(d) A copy of the actual regulation, or document submitted for approval and incorporation 
by reference into the plan, including indication of the changes made (such as, 
redline/strikethrough) to the existing approved plan, where applicable. The submittal shall 
include a copy of the official State regulation/document signed, stamped and dated by the 
appropriate State official indicating that it is fully enforceable by the State. The effective 
date of any regulation/document contained in the submission shall, whenever possible, be 
indicated in the regulation/document itself. If the State submits an electronic copy, it must be 
an exact duplicate of the hard copy with changes indicated, signed documents need to be in 
portable document format, rules need to be in text format and files need to be submitted in 
manageable amounts (e.g., a file for each section or chapter, depending on size, and separate 
files for each distinct document) unless otherwise agreed to by the State and Regional Office.  
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 Certified copies of all rules and rule amendments, as filed with the Florida Secretary of 
State for adoption into the F.A.C., may be found in the “State Administrative Materials” 
section of this submittal. 
  


(e) Evidence that the State followed all of the procedural requirements of the State’s laws 
and constitution in conducting and completing the adoption/issuance of the plan. 
 


 The Department has complied with all state procedural requirements in adoption of the 
rules proposed to be incorporated into the SIP. Evidence of compliance with these 
requirements is provided by certification of the materials filed with the Florida Secretary 
of State for adoption of the rules and rule amendments into the F.A.C. These materials 
may be found in the “State Administrative Materials” section of this submittal. 
 


 In addition, state law (s. 120.525, F.S.) requires the Department to provide notice of all 
public meetings, hearings, and workshops in the Florida Administrative Register (FAR) 
not less than seven days before the event. Through publication in the FAR of the notice 
of opportunity to participate in a SIP public hearing, if requested, at least 30 days before 
the event, the Department has complied with all state procedural requirements relevant to 
the development of this proposed SIP revision. A copy of this notice may be found in the 
“Public Participation” section of this submittal. 


 
(f) Evidence that public notice was given of the proposed change consistent with procedures 
approved by EPA, including the date of publication of such notice. 


 The Department has complied with all public hearing requirements of 40 C.F.R. 51.102. 
Copies of all relevant notices and notification emails may be found in the “Public 
Participation” section of this submittal. 


 
(g) Certification that public hearing(s) were held in accordance with the information 
provided in the public notice and the State’s laws and constitution, if applicable and 
consistent with the public hearing requirements in 40 C.F.R. 51.102. 


 Certification of compliance with all state and federal public notice and hearing 
requirements is provided in the “Letter of Submittal.” 


 
(h) Compilation of public comments and the State’ response thereto. 


 Written comments received during the public notice period on this proposed SIP revision, 
and the Department’s response thereto, may be found in the “Public Participation” 
section of this submittal. 


 
2.2. Technical Support 
 
(a) Identification of all regulated pollutants affected by the plan. 


 This SIP revision addresses a rule of general applicability that applies to all pollutants 
regulated pursuant to Florida’s SIP. 
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(b) Identification of the locations of affected sources including the EPA 
attainment/nonattainment designation of the locations and the status of the attainment plan 
for the affected areas(s). 


 This SIP revision applies statewide. 
 
(c) Quantification of the changes in plan allowable emissions from the affected sources; 
estimates of changes in current actual emissions from affected sources or, where 
appropriate, quantification of changes in actual emissions from affected sources through 
calculations of the differences between certain baseline levels and allowable emissions 
anticipated as a result of the revision. 


 Not applicable. 
 
(d) The State’s demonstration that the national ambient air quality standards, prevention 
of significant deterioration increments, reasonable further progress demonstration, and 
visibility, as applicable, are protected if the plan is approved and implemented. For all 
requests to redesignate an area to attainment for a national primary ambient air quality 
standard, under Section 107 of the Act, a revision must be submitted to provide for the 
maintenance of the national primary ambient air quality standards for at least 10 years as 
required by Section 175A of the Act. 


 A “Noninterference Demonstration” may be found in the “Executive Summary” section 
of this submittal.   


 
(e) Modeling information required to support the proposed revision, including input data, 
output data, models used, justification of model selections, ambient monitoring data used, 
meteorological data used, justification for use of offsite data (where used), modes of models 
used, assumptions, and other information relevant to the determination of adequacy of the 
modeling analysis. 


 Not applicable.  
 
(f) Evidence, where necessary, that emission limitations are based on continuous emission 
reduction technology. 


 Not applicable. No emission reduction technologies or allowable emission rates are 
established by the rules included in this proposed SIP revision. 


 
(g) Evidence that the plan contains emission limitations, work practice standards and 
recordkeeping/reporting requirements, where necessary, to ensure emission levels. 
 


 Not applicable. 
 


(h) Compliance/enforcement strategies, including how compliance will be determined in 
practice. 
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 Not applicable. 
 
(i) Special economic and technological justifications required by any applicable EPA 
policies, or an explanation of why such justifications are not necessary. 
 


 Not applicable. 
 
2.3. Exceptions 
 


 Not applicable. 
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MATERIALS PROPOSED TO BE INCORPORATED INTO SIP 
 
In this section of the submittal, the rule amendments proposed for incorporation into the SIP are 
arranged by F.A.C. rule chapter and, where possible, are shown in “coded” format where strike-
through denotes deleted text, and underline denotes new text. 
 
Florida’s “Excess Emissions” rule found at Rule 62-210.700, F.A.C., was previously approved 
and incorporated into Florida’s SIP. See table of EPA-approved state regulations at 40 C.F.R. 
Part 52, Subpart K.  
 
Effective October 23, 2016, DEP amended Rule 62-210.700, F.A.C., as detailed below. This SIP 
revision proposes to replace the currently approved and incorporated version of Rule 62-210.700, 
F.A.C., with this amended version. 
 
Certified copies of all individual sets of rule amendments, as filed with the Florida Secretary of 
State for adoption into the F.A.C., may be found in the “State Administrative Materials” section 
of this submittal.  
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Chapter 62-210, F.A.C., 2016 Revision 
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LEGAL AUTHORITY 
 
Chapter 403 of the Florida Statutes (F.S.), entitled “Environmental Control,” provides the legal 
framework for most of the activities of the air resource management program within the Florida 
Department of Environmental Protection (Department). Except as provided at Sections 403.8055 
and 403.201, F.S., for fast-track rulemaking and the granting of variances under Chapter 403, 
F.S., respectively, Chapter 120, F.S., Florida’s “Administrative Procedure Act,” sets forth the 
procedures the Department must follow for rulemaking, variances, and public meetings. The 
most recent version of the Florida Statutes can be found online at 
http://www.leg.state.fl.us/Statutes. 
 
The principal sections of Chapter 403, F.S., that grant the Department authority to operate its air 
program are listed below. Authority to develop and update Florida’s State Implementation Plan 
(SIP) and 111(d) Designated Facilities Plan is expressly provided by subsection 403.061(35), 
F.S., which provides that the Department shall have the power and the duty to control and 
prohibit pollution of air and water in accordance with the law and rules adopted and promulgated 
by it and, for this purpose, to “exercise the duties, powers, and responsibilities required of the 
state under the federal Clean Air Act, 42 U.S.C. ss. 7401 et seq.” 


403.031 Definitions, including the definition of “regulated air pollutant” (403.031(19)). 


403.061 Authority to: promulgate plans to provide for air quality control and pollution 
abatement (403.061(1)); adopt rules for the control of air pollution in the state 
(403.061(7)); take enforcement action against violators of air pollution laws, rules 
and permits (403.061(8)); establish and administer an air pollution control 
program (403.061(9)); set ambient air quality standards (403.061(11)); monitor 
air quality (403.061(12)); require reports from air pollutant emission sources 
(403.061(13)); require permits for construction, operation, and modification of air 
pollutant emission sources (403.061(14)); and exercise the duties, powers, and 
responsibilities required of the state under the federal Clean Air Act 
(403.061(35)).  


403.087 Authority to issue, deny, modify, and revoke permits.  


403.0872 Authority to establish an air operating permit program as required by Title V of 
the Clean Air Amendments of 1990.  


403.0877 Authority to require engineering certification of permit applications.  


403.121 Authority to seek judicial and administrative remedies for violations.  


403.131 Authority to seek injunctive relief for violations.  


403.141 Authority to find civil liability for violations.  


403.161 Authority to assess civil and criminal penalties for violations. 


403.182 Authority for local pollution control programs. 


403.201 Authority to grant variances. 
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403.8052 Authority to establish a Small Business Assistance Program for small-business 
sources of air pollutant emissions.  


403.8055 Authority to adopt U.S. Environmental Protection Agency (EPA) standards by 
reference through a fast-track process.  


403.814 Authority to allow use of general permits (permits-by-rule) for minor sources. 
 
Other statutory authorities, outside of Chapter 403, F.S., for Florida’s air program are as follows:  


112.3143 Requirement that public officials disclose potential conflicts of interest.  


112.3144 Requirement for disclosure of financial interests by public officials.  


120.569 Authority of agency head to issue an emergency order in response to an 
immediate threat to public health, safety, or welfare. 


316.2935 Authority to prohibit the sale and operation of motor vehicles whose emission 
control systems have been tampered with, and to prohibit the operation of motor 
vehicles that emit excessive smoke. 


320.03 Authority to establish Air Pollution Control Trust Fund and use $1 fee on every 
motor vehicle license registration sold in the state for air pollution control 
purposes, including support of approved local air pollution control programs. 


376.60 Authority to establish a fee for asbestos removal projects.  
 
Current and historical versions of Florida Administrative Code (F.A.C.) rule sections and 
chapters back to January 1, 2006, may be accessed from the Florida Department of State (DOS) 
website https://www.flrules.org. The DOS website also provides access to materials adopted by 
reference since January 1, 2011. Department rule chapters containing State Implementation Plan 
(SIP) or 111(d) State Plan provisions are as follows: 


62-204 Air Pollution Control – General Provisions 


62-210 Stationary Sources – General Requirements 


62-212 Stationary Sources – Preconstruction Review 


62-243 Tampering with Motor Vehicle Air Pollution Control Equipment 


62-252 Gasoline Vapor Control 


62-256 Open Burning 


62-296 Stationary Sources – Emission Standards 


62-297 Stationary Sources – Emissions Monitoring 
 
Other air-related Department rule chapters—not part of the SIP or 111(d) State Plan—include: 


62-213 Operation Permits for Major Sources of Air Pollution (Title V) 


62-214 Requirements for Sources Subject to the Federal Acid Rain Program 


62-257 Asbestos Program 







 
Florida SIP 2016-01 – Submittal 


Proposed Revision to Florida’s Excess Emissions SIP Rule 
Page 16 of 46 


STATE ADMINISTRATIVE MATERIALS 
 


Documentation of State Rule Development Process for Rule 62-210.700, F.A.C. 
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PUBLIC PARTICIPATION 
 
Response to 40 C.F.R. 51.102 Requirements 
 
(a) Except as otherwise provided in paragraph (c) of this section and within the 30-day 
notification period as required by paragraph (d) of this section, States must provide notice, 
provide the opportunity to submit written comments and allow the public the opportunity 
to request a public hearing. The State must hold a public hearing or provide the public the 
opportunity to request a public hearing. The notice announcing the 30-day notification 
period must include the date, place and time of the public hearing. If the State provides the 
public the opportunity to request a public hearing and a request is received the State must 
hold the scheduled hearing or schedule a public hearing (as required by paragraph (d) of 
this section). The State may cancel the public hearing through a method it identifies if no 
request for a public hearing is received during the 30-day notification period and the 
original notice announcing the 30-day notification period clearly states: If no request for a 
public hearing is received the hearing will be cancelled; identifies the method and time for 
announcing that the hearing has been cancelled; and provides a contact phone number for 
the public to call to find out if the hearing has been cancelled. 


The opportunity to submit written comments, request a public hearing, or participate in a public 
hearing on the proposed State Implementation Plan (SIP) revision was advertised in the Florida 
Administrative Register (FAR) at least 30 days prior to the scheduled hearing date. Information 
regarding the date, place and time of the public hearing, was included in the notice. A copy of 
the notice is included in this section of the submittal document. 
 
(b) Separate hearings may be held for plans to implement primary and secondary 
standards. 


Not applicable. 
 
(c) No hearing will be required for any change to an increment of progress in an approved 
individual compliance schedule unless such change is likely to cause the source to be unable 
to comply with the final compliance date in the schedule. The requirements of §§51.104 and 
51.105 will be applicable to such schedules, however. 


Not applicable. 
 
(d) Any hearing required by paragraph (a) of this section will be held only after reasonable 
notice, which will be considered to include, at least 30 days prior to the date of such 
hearing(s): 


(1) Notice given to the public by prominent advertisement in the area affected 
announcing the date(s), time(s), and place(s) of such hearing(s); 


The opportunity to submit comments, request a public hearing, or participate in a public 
hearing on the proposed SIP revision was advertised in the FAR at least 30 days prior to the 
scheduled date of the hearing (see response (a)).   
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(2) Availability of each proposed plan or revision for public inspection in at least one 
location in each region to which it will apply, and the availability of each compliance 
schedule for public inspection in at least one location in the region in which the affected 
source is located; 


The materials proposed to be incorporated into the SIP were made available for public 
inspection on the Department of Environmental Protection (DEP) website at 
http://www.dep.state.fl.us/air/rules/regulatory.htm. DEP district offices and DEP-approved 
local air pollution control program offices were provided the notice that the Division had 
publicly noticed this SIP revision via the Divisions Regulatory Update on October 14, 2016. 


(3) Notification to the Administrator (through the appropriate Regional Office); 


The Region 4 office of the U.S. Environmental Protection Agency (EPA) was notified at 
least 30 days in advance of the scheduled hearing date and provided with copies of the 
materials proposed to be incorporated into the SIP. The pre-hearing submittal letter is 
included in this section. 


(4) Notification to each local air pollution control agency which will be significantly 
impacted by such plan, schedule or revision; 


Notification to affected local programs occurred via the Division’s Regulatory Update on 
October 13, 2016. Each local program is included on the Division’s Air Regulatory Projects 
Distribution List. 


(5) In the case of an interstate region, notification to any other States included, in whole 
or in part, in the regions which are significantly impacted by such plan or schedule or 
revision. 


40 C.F.R. 51.102(d)(5) requires states in an interstate region be notified if a SIP revision 
would significantly impact any neighboring states. The states of Alabama, Georgia, and 
Mississippi were not directly notified as this SIP revision will not significantly impact any of 
these states. 
 


(e) The State must prepare and retain, for inspection by the Administrator upon request, a 
record of each hearing. The record must contain, as a minimum, a list of witnesses together 
with the text of each presentation. 


An audio recording of the hearing (if held) including all witness testimony is available. 
 
(f) The State must submit with the plan, revision, or schedule, a certification that the 
requirements in paragraph (a) and (d) of this section were met. Such certification will 
include the date and place of any public hearing(s) held or that no public hearing was 
requested during the 30-day notification period. 


Certification that the hearing was noticed in accordance with the requirements of 40 C.F.R. 
51.102 is included in the letter of submittal. 
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Notice of Opportunity to Submit Comments or Request Public Hearing 
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Notification to Districts/Locals of SIP Hearing, if Requested 
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EPA Comments on Pre-Hearing SIP Submittal
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DEP Response to EPA Comments 
 


On November 15, 2016, the EPA submitted comments to the Department on Florida’s proposed 
SIP revision addressing Excess Emissions.  


 
EPA Comment 1(1): EPA made a general comment noting that “[a]ny emission limitation 
established as an alternative to an existing SIP emission limitation must be developed consistent 
with EPA’s SSM SIP policy and would have to be incorporated into the State’s implementation 
plan and would not be effective for SIP purposes until it has been incorporated into the State’s 
implementation plan.” 
 


Response to EPA Comment 1(1): The Department acknowledges EPA’s position that any 
emission limit established as an alternative to an existing SIP emission limit would not be 
effective for SIP purposes until the construction permit provision establishing that alternative 
emission limit or rule establishing that alternative emission limit has been incorporated into 
Florida’s SIP. 


 
EPA Comment 1(2): EPA made a general comment noting that “[i]f Florida decides in the future 
to incorporate Rule 62-210.710, F.A.C., into its federally approved SIP, a provision will be 
needed that clarifies that an alternative limitation established via the process in Rule 62-210.710, 
F.A.C., does not replace an otherwise applicable SIP limit until the EPA approves the alternative 
limitation as a source-specific SIP revision.” 
 


Response to EPA Comment 1(2): The Department acknowledges EPA’s position that should 
Rule 62-210.710, F.A.C., be incorporated into Florida’s SIP, any source-specific alternative 
emission limitation developed pursuant to that SIP provision would not replace an otherwise 
applicable SIP emission limit until the construction permit provision establishing that 
secondary emission limit has been incorporated into Florida’s SIP. Given EPA’s position on 
alternative limitations, this would be the case regardless of whether there is specific language 
in Rule 62-210.710, F.A.C., to that effect. 


 
EPA Comment 2: EPA requested that the Department note in Title V permits “that any emission 
limit established as an alternative to an existing SIP emission limitation that has not been 
incorporated into the State’s SIP would have to be identified in the title V permit as not being 
federally enforceable under the Clean Air Act, in accordance with 40 C.F.R. 70.6(b).”  
 


Response to EPA Comment 2: The Department acknowledges EPA’s position that any 
alternative emission limitation to an existing SIP emission limitation would not be federally 
enforceable until that alternative emission limitation has been incorporated into Florida’s 
SIP. Consistent with EPA’s position, pursuant to 40 C.F.R. 70.6(b), any alternative emission 
limitation to an existing SIP emission limitation would be identified in the title V permit as 
“not federally enforceable” until the limit is incorporated into Florida’s SIP. 
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EPA Comment 3: EPA requested that the Department clarify that Paragraphs 62-210.700(6)(a) 
and (b), F.A.C., “cover all SIP limits for which the sunsetting of provision 62-210.700(1) and 
(2), F.A.C., should apply.” 
 


Response to EPA Comment 3: There are two types of SIP emission limitations in Florida’s 
SIP. The first are rule-based emission limits that apply to specific source categories. The 
second are permit-based unit-specific emission limits that only apply to a specific unit. As 
such, Paragraphs 62-210.700(6)(a) and (b), F.A.C., are intended to cover the entire range of 
SIP emission limits. The sunsetting of Subsections 62-210.700(1) and (2), F.A.C., in 
Subsection 62-210.700(6), F.A.C., cover all of Florida’s SIP emission limits. 


 
EPA Comment 4: EPA requested that the Department clarify why Paragraph 62-210.700(6)(b), 
F.A.C., should “apply only to ‘unit-specific’ limits.” 
 


Response to EPA Comment 4.: As stated above, Florida’s SIP only contains rule-based 
emission limits that apply to specific source categories and permit-based unit-specific 
emission limits that only apply to a specific unit. The purpose of Paragraph 62-210.700(6)(b), 
F.A.C., is to ensure that Subsections 62-210.700(1) and (2), F.A.C., will not apply to permit-
based unit-specific SIP emission limits after May 22, 2018. The only other type of SIP 
emission limit is the category-specific SIP emission limits to which Subsections 62-
210.700(1) and (2), F.A.C., will not apply after the sunset date in Paragraph 62-
210.700(6)(a), F.A.C. 


 
EPA Comment 5: EPA requested that the Department clarify why Subsection 62-210.700(7), 
F.A.C., should “apply only to ‘unit-specific’ limits.” 
 


Response to EPA Comment 5: Pursuant to the Departments approved Prevention of 
Significant Deterioration (PSD) / New Source Review (NSR) permitting program, the 
Department is required to establish unit-specific Best Available Control Technology (BACT) 
emission limits. Subsection 62-210.700(7), F.A.C., ensures that BACT emission limitations 
established after October 23, 2016, are not subject to Subsections 62-210.700(1) and (2), 
F.A.C. The reason that this provision only applies to unit-specific emission limits is that the 
PSD/NSR permitting program establishes only case-by-case unit-specific emission limits. 
The PSD/NSR permitting program does not create rule-based emission limits.  
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Public Comments on SIP Notice 
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DEP Response to Public Comments 
 
• DEP Response to Florida Electric Power Coordinating Group Letter 
 
On November 11, 2016, the Florida Electric Power Coordinating Group (FCG) submitted 
comments on Florida’s proposed SIP revision addressing Excess Emissions. 
 
FCG Comment 1: FCG sought written confirmation from the Department that the proposed SIP 
revision “will only impact existing air permits to the extent that the permit limits are expressly 
incorporated into Florida’s SIP.”  
 


Response to FCG Comment 1: The purpose of the Department’s SIP revision is to ensure that 
Subsections 62-210.700(1) and (2), F.A.C., do not apply to any SIP-approved emission limit 
after the sunset date of May 22, 2018. Existing air permits impacted by this SIP revision are 
those permits that contain one or more SIP-approved emission limits (i.e., permits that 
include one or more SIP-approved emission limit based in a Florida rule that applies to a 
specific source category, and permits that include one or more SIP-approved permit-based 
emission limits that only applies to a designated unit or units as described in the facility’s 
operating permit). Unit-specific SIP-approved emission limits are distinguishable from unit-
specific emission limits established pursuant to Florida’s New Source Review (NSR) / 
Prevention of Significant Deterioration (PSD) program (Rules 62-212, 400 and 62-212.500, 
F.A.C.). Unit-specific emission limits established pursuant to Florida’s NSR/PSD program 
before October 23, 2016, which are not expressly incorporated into Florida’s SIP, can 
continue to rely on Subsections 62-210.700(1) and (2), F.A.C., to the extent that the emission 
limits set through the NSR/PSD process relied upon those rule provisions at the time that the 
emission limits were established. 
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Via U.S. Mail and Electronic Mail 
 
November 22, 2016 
 
 
Mrs. Heather McTeer Toney 
Regional Administrator  
U.S. Environmental Protection Agency (EPA) – Region 4 
61 Forsyth Street SW – Mail Code: 9T25 
Atlanta, GA 30303-8909 
 
Re:       Proposed Revision to Florida’s State Implementation Plan –  Response to EPA’s Startup, 


Shutdown, and Malfunction SIP Call; Revisions to Florida’s Excess Emissions SIP Rule 
 
 
Dear Mrs. Toney: 
 
In accordance with 40 C.F.R. 51.103, the Florida Department of Environmental Protection 
(Department) requests approval of a proposed revision to Florida’s State Implementation Plan 
(SIP) in response to EPA’s June 12, 2015 Startup, Shutdown, and Malfunction (SSM) SIP Call 
(80 Fed. Reg. 33,840). 
 
The complete SIP submittal package (hard copy and electronic copy) has been sent directly to 
the Air Planning Branch for EPA Region 4. The electronic copy is in a searchable format and is 
an exact duplicate of the hard copy. The notice of opportunity to submit comments, request a 
public hearing, or participate in a public hearing, if requested, regarding the proposed SIP 
revision was published on October 13, 2016, in the Florida Administrative Register. Two 
comments were received, one from EPA and the other from the Florida Electric Power 
Coordinating Group, Inc. No hearing was requested; therefore, the hearing scheduled for 
November 16, 2016, was cancelled. I hereby certify that the public participation requirements of 
all applicable state and federal regulations, including those of 40 C.F.R. 51.102, have been 
satisfied with respect to this proposed SIP revision. 


 
This SIP submittal consists of revisions to Florida’s “Excess Emissions” rule. Specifically, 
Florida is proposing to remove subsections 62-210.700(1), (2), and (4), F.A.C., as applied to both 
category-specific SIP limits found in Chapter 62-296, F.A.C., and source-specific permit limits 
that have been expressly incorporated into Florida’s SIP. Effective May 22, 2018, subsections 
62-210.700(1), (2), and (4), F.A.C., will no longer be applicable to SIP-based emission limits. In 
addition, subsections 62-210.700(1), (2), and (4), F.A.C, will no longer be applicable to limits 
established through new PSD and NSR permits issued by the Department after the effective date 
of the rule revision (October 23, 2016).  
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Please note that although the Department is complying with EPA’s SSM SIP Call, the 
Department does not agree with EPA’s conclusion that Florida’s existing SIP is “substantially 
inadequate.” Florida’s air program and SIP have worked effectively for decades to reduce 
emissions and improve air quality for the state’s citizens and visitors, and the provisions of Rule 
62-210.700, F.A.C., have been an element of Florida’s SIP during this time. As you are aware, 
state petitioners have challenged the legality of EPA’s SSM SIP Call, and the Department will 
evaluate whether any further revisions to Florida’s Excess Emissions rule are necessary after 
litigation concludes. 


 
If you have any questions about this proposed SIP revision, please contact me at (850) 717-9000 
or by email at Jeff.Koerner@dep.state.fl.us.  
 
Sincerely, 
 


 
 
Jeff Koerner, Interim Director 
Division of Air Resource Management 
 
 
JK/pm 
cc (with SIP package):  R. Scott Davis, Chief, Air Planning Branch, EPA Region 4 





